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This bunch of writ petitions questions the preparation,

& entation and rotation of election reservation roster in Gram

Xl’a yats for purposes of ensuing 2020-21 elections to the

Panchayati Raj Institutions in the State. Common contention of the

petitioners is that election reservation roster prepared by the State

for 2020-2021 elections is inherently faulty, as a result, reservation

of previous election years has been repeated for offices in the Gram

Panchayats/areas involved in the writ petitions in the now

1

Whether Reporters of local newspaper are permitted to see the judgment ?
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scheduled elections thereby denying equal opportunity of
representation to members of other categories. Involving common
questions of law, these writ petitions, therefore, are taken

together for disposal.

Dharmaik Vs. State of H.P. are being considered hetreinafter for

comprehending the issue raised in this bunch of Wit petitions.

Grievance @
2. Petitioner’s grouse 1is_that 1 suing 2020-2021
elections to be conducted for P lE:ay%aj Institutions (for short

PRI) in the respondent-State’ under The Himachal Pradesh
} (in—short the Act) and H.P. Panchayati

4 (in short the Rules), the seat of Pradhan

agna, Development Block Chopal, District

. has been reserved for women (General). The

not be kept for women (General) in 2020 elections. This amounts
to repeating the reservation in the area for women (General)
thereby denying the opportunity of representation to various other

categories. Repeating the reservation in the area for women
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(General) is contrary to the principle of rotation envisaged in the
Constitution of India, the ‘Act’ and the ‘Rules’.

Since the legal question raised is with respect to the

alleged illegal repetition of reservation of an area for a partic

category in forthcoming elections to PRI, therefore, wi%

needs to be comprehended before proceeding further :-

(1) Related Legal Provisions.
(i1) Methodology adopted by the respondent State in
preparing, applying rotati ¢éservation roster

for election to PRI.
3. Related Legal Provisions
3(i)(a) Article 243 u Part IX of the Constitution of India
pertains to P y. icle 243D provides for reservation of

seats in Panchayat elections as under :-

/N

“243D. Reservation of seats
atsb&ll be reserved for :-
) the'Scheduled Castes; and
he Scheduled Tribes,

in_every Panchayat and the number of seats so reserved shall bear, as nearly as may be,
the same proportion to the, total number of seats to be filled by direct election in that
Panchayat as the population of the Scheduled Castes in that Panchayat area or of the
Scheduled Tribes in that Panchayat area bears to the total population of that area and

such seats may be allotted by rotation to different constituencies in a Panchayat
(2) Not less than one third of the total number of seats reserved under clause (1) shall
be reserved for women belonging, to the Scheduled Castes or, as the case may be, the

Scheduled Tribes.

(3) Not less than one third (including the number of seats reserved for women belonging

to the Scheduled Castes and the Scheduled Tribes) of the total number of seats to be
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filled by direct election in every Panchayat shall be reserved for women and such seats

may be allotted by rotation to different constituencies in a Panchayat.

(4) The offices of the Chairpersons in the Panchayats at the village or any other level
shall be reserved for the Scheduled Caste,s the Scheduled Tribes and women in s

manner as the Legislature of a State may, by law, provide: Q

Provided that the number of offices of Chairpersons reserved for

Castes and the Scheduled Tribes in the Panchayats at each level in g

Scheduled Tribes in the State bears to the total population of:
Provided further that not less than one third of,

Chairpersons in the Panchayats at each level shall be

r women:
Provided also that the number of offices reserved una clause shall be allotted

by rotation to different Panchayats at each keyvel

provision

Panchayats

ection 8 of H.P. Panchayati Raj Act provides for

titution of Gram Panchayats. Reservation of seats of

radhans in Gram Panchayats under the Act is governed by

following Section 125 of the Act :-

125. Reservation for Chairpersons.-

(1) There shall be reserved by the Government, in the prescribed manner such
number of offices of Chairpersons in Panchayats at every level in the State for the
persons belonging to the Scheduled Castes and Scheduled Tribes and the number of
such offices, bearing as may be the same proportion to the total number of offices in the
State as the population of the Scheduled Castes in the State or of the Scheduled Tribes

in the State bears to the population of the State.

Downloaded on - 30/09/2022 14:18:10 :::CIS



) One-half of offices of Chairpersons reserved in each category, for persons
belonging to the Scheduled Castes and Scheduled Tribes and of the non-reserved
offices in the Panchayats at every level shall be reserved for women.

3) The State Government may, by general or special order, reserve such

number of offices of chairpersons for persons belonging to Backward Classes /i

belonging to Backward Classes.

(4) The offices of Chairpersons reserved under s
shall be allotted by rotation to different constituencies in t rict in such manner as
may be prescribed.

Explanation.-

Rule 28 un ter’ [V of H.P. Panchayati Raj

for Teservation of seats in Panchayats in

and Women in a Panchayat area and determine their rotation.

(2) |In every Panchayat the population of general category, Scheduled Castes,
Scheduled Tribes and Women shall be worked out constituency-wise and the
percentage of Scheduled Caste and Scheduled Tribes and Women, in relation to the
total population of the Constituency shall be determined for the purposes of making
reservation.

(3) In every Panchayat, constituency/constituencies shall be reserved for the Scheduled
Castes and Scheduled Tribes in proportion to their population in that Panchayat area.
The constituency having highest percentage of population of Scheduled Castes shall be
reserved for the members of the Scheduled Castes and the constituency having the
highest percentage of population of Scheduled Tribes shall be reserved for the
Scheduled Tribes.
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(4) If the number of constituencies to be reserved for the members of Scheduled Castes
or Tribes is more than one, then the constituency having the next highest percentage of
Scheduled Castes and Scheduled Tribes shall be reserved for the members of the
Scheduled Castes and Scheduled Tribes, as the case may be and so on:

Provided that if the total population of Scheduled Castes or Scheduled Tribes

Panchayat area is less than five percent of the total population of the panchaya

then no constituency shall be reserved.

to Scheduled Castes and Scheduled Tribes, as the case may be, and
having highest percentage of population of women belonging to Schediled Castes or
Scheduled Tribes in relation to total population of the Co ency, as the case may

be, in a Panchayat area shall be reserved for such wo

(6) If the number of constituencies to be reserved for belonging to Scheduled

Castes, or Scheduled Tribes, as the case may be, is mor one then the constituency
having the next highest percentage of en belonging to Scheduled Castes or
Scheduled Tribes, as the case may be, shall be d for such women, and so on.

(7) Out of the total constituencie.

Castes and Scheduled Tribe

clu the constituencies reserved for Scheduled

women belonging to Scheduled Castes and

i centage of population of women shall be reserved for
UL

cy having the next highest percentage of women population

eral women and so on.

(8) The Constituencies reserved for Scheduled Castes and Scheduled Tribes and women
o to Scheduled Castes and Scheduled Tribes and women belonging to general

goryon the basis of percentage of population shall be rotated after every five years

the date of first election. At the time of next -election, the
tituency/constituencies having the next highest percentage of population shall be
gserved for members of Scheduled Castes and Scheduled Tribes including women
belonging to Scheduled Castes and Scheduled Tribes and women belonging to general
category and so on for subsequent elections:
Provided that the reservation for a particular category shall not be repeated unless all
other constituencies are covered by rotation:
Provided further that the reservation for a particular category shall not be rotated in
such a constituency where the population of that category is less than 5% of the total
population of that constituency.
(8-4) Notwithstanding anything contained in these rules, the roster of reservation
of seats shall operate from the initial stage for the elections to be held after the
commencement of the Himachal Pradesh Panchayati Raj (Election) Amendment Rules,

2010 as if the said elections are being conducted for the first time under sub-rule (8)
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and thereafter, the reservation of seats shall be rotated to different constituencies under

this rule.

(9) The reservations made under this rule shall be finalised by the Deputy
Commissioner or any other officer authorised by him in this behalf and shall be given

wide publicity by him by affixing a copy of order of such reservation on the notice

board of his office and that of the offices of Zila Parishad, Panchayat Samitis Q
Gram Panchayats and he shall also send a copy of the same to the Government and thi

notification shall be the conclusive proof of reservations of constituencies:

<
Rule 87 of the Himachal Pradesh Pan ati Raj

(Election) Rules, 1994 prescribes the procedur e followed for

reservation of office of Pradhans in Gra . ayats. The Rule

runs as under :-

“87. s, Gram Panchayats.-

(1) anchayat the State Government or any
other officer authorised by it i is behalf shall in accordance with the provisions of
section 125 of the A nine the number of the offices of Pradhans of Gram
Panchayats Scheduled Castes, Scheduled Tribes and Women in a
block.

2) pose of reservation of the offices of the Pradhans the population

of general category, Scheduled Castes, Scheduled Tribes and women shall be worked
Sabha-wise and the percentage of Scheduled Castes, Scheduled Tribes and
en inpelation to the total population of Gram Sabha, shall be determined.
3) In every block the offices of the Pradhans of the Gram Panchayats shall be
eserved for the Scheduled Castes and Scheduled Tribes in proportion to their
population in the Block. The Gram Sabha having highest percentage of population of
Scheduled Castes shall be reserved for the members of the Scheduled Castes and the
Gram Sabha having the highest percentage of population of Scheduled Tribes shall be
reserved for the Scheduled Tribes.
4) If the number of offices to be reserved for the members of Scheduled Castes
or Scheduled Tribes is more than one, then the Gram Sabha having the next highest
percentage of population of Scheduled Castes and Scheduled Tribes, shall be reserved
for the members of the Scheduled Castes and Scheduled Tribes, as the case may be, and
S0 on:
Provided that if the total population of Scheduled Castes or Scheduled
Tribes in a Block is less than 5 % of the total population, then no office shall be

reserved.
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) Out of the offices reserved for members of Scheduled Castes and Scheduled
Tribes,one-half of the offices shall be reserved for women members belonging to

Scheduled Castes and Scheduled Tribes as the case may be, and the Gram Sabha

having highest percentage of population of women belonging to Scheduled Castes or

Scheduled Tribes, in relation to the total population of Gram Sabha, as the case ma

be, in a block shall be reserved for such women. Q
(6) If the number of offices to be reserved for women belonging to Schedule

Castes or Scheduled Tribes, as the case may be, is more than one than th

having the next highest percentage of population of women belo,

SO on.

(7) Out of the total offices, excluding the offices re
and Scheduled Tribes (including women belonging to Schedulea tes and Scheduled

Tribes), one-half of the offices shall be reserved b and the Gram Sabha

having the highest percentage of women population

be reserved for general

women, and so on.

(8) The offices reserved for Scheduled and Scheduled Tribes and women
belonging to Scheduled Castes a ch d Tribes and women belonging to general
category on the basis of percentage ultition shall be rotated after every five years
from the date of first election. e time of next election, the Gram Sabha having the

next highest percentq ulation shall be reserved for members of Scheduled
Castes and uled\Tribes including women belonging to Scheduled Castes and

Scheduled| Tribes and Women belonging to general category and so on for subsequent

election:

Provided that the reservation of any office for a particular category shall not be

d unless all other offices in the block are covered by rotation:

rovided further that the reservation for a particular category shall not be
ated in such a Gram Sabha where the population of that category is less than 5% of
otal population of that Gram Sabha.

). Notwithstanding anything contained in these rules, the roster of reservation
of offices shall operate from the initial stage for the elections to be held after the
commencement of the Himachal Pradesh Panchayati Raj (Election) Amendment Rules,
2010 as if the said elections are being conducted for the first time under sub-rule (8)
and thereafier, the reservation of offices shall be rotated to different Gram Sabhas
under this rule.

9) The reservations made under this rule shall be finalised by the State
Government or by any officer authorised by it, in this behalf, and shall be given wide
publicity by affixing a copy of order of such reservation on the notice board of his
office and that of the Gram Panchayat and Panchayat Samiti and shall also send a

copy of the same to the Government for publication of the order in the Official Gazette
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and this notification shall be the conclusive proof of reservations of offices as of

Pradhan in the block.”

3(ii) Provisions of the Act and the Rules are not unde
challenge. These provisions govern the reservation of office
Gram Panchayats for different categories. Under sub Rule §-A (g
Rules 28 and 87, year 2010 has been treated as the election

year for the purpose of applying election ervation roster,

disregarding reservation of Gram Panchayvious elections.

3(ii)(a) First exercise is de ina of number of offices of

Pradhan of Gram Panchayats e réserved for Scheduled Castes,

Scheduled Tribes Women in a Block. The number is

determined in accordance with the provisions of the Act and the

Rules. The nu 1s dependent upon various factors, including

the. population. Population census 2011 is the foundation for

ing out the exercise for 2020-2021 elections. Population of
fferent categories is worked out Gram Sabha-wise and this
percentage is determined in relation to total population of Gram

Sabha.
3(ii) (b) In every Block, offices of Pradhans of Gram
Panchayats, shall be reserved for Scheduled Castes and Scheduled

Tribes in proportion to their population in the Block. Gram Sabha

;.. Downloaded on -30/09/2022 14:18:10 :::CIS



11

having the highest percentage of population of Scheduled Castes
shall be reserved for Scheduled Castes and Gram Sabha having

highest percentage of Scheduled Tribe population shall be reserved

for Scheduled Tribes. If number of offices required to be reserve

for Scheduled Castes or Scheduled Tribes is more, the ram,

Sabha having the next highest percentage of populatien of these

categories in the descending order shall be resérved for members

of Scheduled Castes and Scheduled Tribes@

3(ii)( ¢) However, no office %resewed for Scheduled

Castes and Scheduled Tribesin case their population in a Block is

less than 5% of the total populati

3(ii)(d) 0 ffices reserved for Scheduled Castes and
Scheduled Tribes shall be reserved for women belonging to these
c in the Gram Sabha with the highest percentage of

ion of women in relation to total population of Gram Sabha
¢\descending order.

X}(ii)(e) Out of total offices, excluding the offices reserved for
Scheduled Castes and Scheduled Tribes (including women
belonging to Scheduled Castes and Scheduled Tribes), one half of
offices, shall be reserved for women in the Gram Sabha with the
highest percentage of women population belonging to general

category in the descending order.
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3(ii)(f) Offices reserved for Scheduled Castes, Scheduled
Tribes, women belonging to Scheduled Castes, Scheduled Tribes

and General category, on the basis of percentage of population wi

be rotated after every five years from the date of first election. Ye
2010, under the Rule 87(8-A) has been taken as the base
year for the purpose of applying and rotating election

roster. Therefore, treating 2010 as the base at the time of

conduct of next elections in 2015 and quent elections,

Gram Sabhas having the next hig@ercentage of population

shall be reserved for members. of \Scheduled Castes and Scheduled
Tribes, including women- belonging to these categories and
belonging to aly.

3(ii)(g) irst Proviso attached to Rule 87(8) says that

reservation of any office for a particular category shall not be

unless all other offices in the Block are covered by
on. The second proviso says that reservation for a particular

\ategory shall not be rotated in a Gram Sabha where population of

that category is less than 5% of total population of Gram Sabha.

4. Methodology adopted by State for applying
reservation roster in elections to PRI:

4(i). How the above provisions relating to reservation of

offices of Pradhans in Gram Panchayats for Scheduled Castes,
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Scheduled Tribes and women belonging to Scheduled Castes,
Scheduled Tribes & general category vis-a-vis rotating these
offices amongst different reserve categories as understood by the

Q O

hypothetical example of a Block containing seve ram,

respondent-State, has been explained by it in a follo

Panchayats i.e. A, B, C, D, E, F and G. Assuming th mber of
offices to be reserved for Scheduled Castes this Block is
determined as 2, and no other category Viled Tribes/OBC
is present in the Block, then first %chaﬂ of all seven Gram
Panchayats with percentage of Scheduled Castes population in the

Block in descending order is prepared. Hypothetical chart ‘A’ is as

under :- @
« ( )/) “Chart-A”

wing order of SC Population Percentage
Panchayats in Block
r\No. | Name of Panchayat | SC Population % in Panchayat

1. A 50

2. B 49

4. D 46

5. E 42

6. F 40

7. G 38
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Next stage is preparation of chart of seven Gram

Panchayats showing percentage of SC (Women) population in the

Block in descending order. Hypothetical chart ‘B’ is as under :-

‘Chart-B” -
Descending order of SC Women Percentage
Panchayats in Block
Sr. No. | Name of Panchayat | SC Population % in Panch?)gﬁ\(\/ <>
1. D 3
2. G 2#/\
- @)
4. C o 2t
5. B \/) 20
6. E Q 17
7. F 15
, ird chart reflecting percentage of
population 0 belonging to general category is prepared.
T etical chart ‘C’ is as under :-
“Chart-C”
O Descending order of Women Percentage
Panchayats in Block
Sr. No. | Name of Panchayat | Female Population % in Panchayat
1. B 50
2. C 49.5
3. A 49
4. D 48.5
5. F 48
6. E 47.5
7. G 43
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4(ii). Assuming that based on proportion of their percentage
of population, the number of seats of Scheduled Castes to be filled
in the above Block of seven (7) constituent Gram Panchayats i

two (2) and also assuming that reservation for no other categ

for example Scheduled Tribes etc. is required to be provided @
this Block, then 7-2 = (5) five Gram Panchayats. are le general
category. 50% of these five seats = 2.5, roun three(3) will
have to be reserved for women belongieneral category.

Reservation of offices for differe&%egories in 2010 elections

will be, thus, as under :-

2010 Elections

Two G@\c ats with maximum percentage of
Scheduled Castes p ion in descending order i.e. A and B
(Chart A) wil erved for Scheduled Castes. Out of these two,

imum percentage of women (Chart B) will be reserved
). Thus, three, out of remaining five Gram Panchayats
D, E, F and G, have to go to W(G). Three, out of these five
Gram Panchayats in descending order of maximum percentage of
women 1.e. C, D and F (Chart C) will be reserved for by W(G).
Remaining two Gram Panchayats i.e. E and G shall be unreserved.
Therefore, in 2010 elections reservation of Gram Panchayats will

be as under:-
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2015 Elections
In the next elections to be the year 2015,

assuming percentage of populatio % other relevant factors in

the three charts remain as t in 2010, then leaving Gram

Panchayats A and B er¢ already reserved for SC category

in 2010, ne Panchayats in descending order of

population SC category will be C and D. So, these two
s will be reserved for SC category out of which, D

ore percentage of SC women (Chart B) shall be reserved

en (SC). Three, out of remaining five Gram Panchayats A,
E F and G, have to be reserved for women belonging to general
category. B, A and E in descending order of percentage of women
(Chart B) will, therefore, be reserved for women (General). Final

position of roster/reservation in 2015 will be as under :-
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Name of Panchayat Reservation
in 2015.
1. A Female
2. B Female
3. C SC
4. D SC Female <>
5. E Female
6. F UR <>
7. G UR (i

2020 Elections 2/&
E and F Gram Panchayats ne =- for SC category

in descending order of percentag %@laﬁon (Chart A) will be

reserved for SC category, of\these, Gram Panchayat E with

higher percentage of women-s be reserved for Women (SC).

ayats to be kept for general category

shall be A, C, D and G. Three out of these remaining five Gram

Remaining fi ra

Panc s have to be reserved for Women (General).
Applying Rule 87(8) and the proviso attached to it,
OX ese five Gram Panchayats A, B, C, D and G, since G has
never been reserved for W (G), therefore, it shall now have to be
reserved for W(G). Remaining four Gram Panchayats A, B, C and
D have remained reserved for W(G) either in 2010 or in 2015
elections, therefore, to avoid immediate repetition and in

accordance with the instructions issued by the respondent-State, C

and D which were reserved for W(G) in 2010 shall be repeated by
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way of rotation for 2020 elections for W(G). As a fallout,

remaining Gram Panchayats A and B will go to UR. The ultimate

position will be as under :-

Sr. No. | Name of Panchayat Reserga{i/ogn
in 202

1. A UR

i € )

3. C 3\/2 Female””

4. D <<E Female

5. E SC Female

6. xx \>> SC

7. ( (‘ Female

A(ii) e Fin

z.\
N

reservation roster of above Block of 7 Gram

Panc ts in 2010, 2015 and 2020 elections comes out as under :-

Sr. No. | Name of | Reservation in | Reservation in | Reservation
o Panchayat 2010 2015 in 2020

1 A SC Female Female UR

X 2 B SC Female UR

3. C Female SC Female

4. D Female SC Female Female

5. E UR Female SC Female

6. F Female UR SC

7. G UR UR Female

Downloaded on - 30/09/2022 14:18:10 :::

CIs



19

The above consolidated chart makes it crystal clear
that in the third elections (2020-2021), while rotating the election
reservation roster for the second time, there could be repetition
reservation of categories in certain Gram Panchayats.

4(iv) The contention of learned counsel for the peti

that Gram Panchayat Khagna in Develop

District Shimla, H.P. was reserved for W(G) in 0 elections and

for Scheduled Castes (Open) category in ections. Keeping

this Gram Panchayat reserved %ain for W(G) in now
scheduled 2020-21 electionsg is ear indicator that respondents

are only repeating the elec rgservation roster and not rotating it

in accordance wi e argument advanced on behalf of the
petitioners is\that when a Gram Panchayat was reserved for A
category-in 2010 elections, for B category in 2015 elections, then

that m Panchayat cannot once again be reserved for A or B

© in the third election to be held in 2020-2021. This
x’ir‘mally means repeating the election reservation roster contrary to
the principle of rotation of roster envisaged under the Act and
Rules. By repetition of election reservation roster for some
categories in certain Gram Panchayats, the other categories are
denied equal opportunity of representation, which should have

been made available to them for the seats in the Gram Panchayats.
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The argument, crisp and simple looks attractive at first
blush, but the fact is that in any eventuality, 50% of the offices in a

Block (Gram Panchayats) are reserved for women. Reservation is

provided to members of Scheduled Castes, Scheduled Trib
women belonging to these categories and women belonging to,
general category. In the first election, not less than“half of the
Gram Panchayats constituting a Block may ha be reserved for

persons belonging to these categories. Iext election, the

areas left out from previous ap tion of election reservation

roster, in descending order of percentage of population will have to

be reserved. In the third election, there could be repetition of

reservation o S 1 Panchayats while applying reservation
roster by way\of rotation. This has been explained by the State, in

the above Charts. We are in agreement with the methodology

p by the State, in preparing the reservation roster, in

© it and in rotating it over different Gram Panchayats.
Xeamed counsel for the petitioners though vehemently argued that
election reservation roster prepared by the State is faulty, as it
results into repetition of reservation of certain Gram Panchayats for
some of reserved categories, however, no other election reservation

roster muchless a workable one has been produced before us by

learned counsel for the petitioners in all these writ petitions.
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Merely because reservation position of previous elections has been
repeated in the third election in some of the offices/Gram
Panchayats, that would not ipso facto lead to the conclusion t

election reservation roster is not being rotated as per law.

observed earlier, repetition of reservation by rotation is
Roster cannot be rotated uniformally for different  ¢ategories.

Applying simple mathematics, 50% reservationr'will be repeated in

third cycle whereas 20% reservation mae repeated upto
sixth cycle. &

4(v) Application ofReservation Roster in cases of
separation, bifurcation, creat of Gram Panchayats and/or

their merger with
4(v)(a) ere co a situation where before holding of an
election, an am Panchayat is re-organized, bifurcated,
r a new Gram Panchayat is created in a Block. There
d situations, where after re-organization of a Gram
at, certain constituent villages of old Gram Panchayat are
merged with a new Gram Panchayat in a different Block or a Gram
Panchayat is made part of a different Block. Applicability of
election reservation roster and its rotation in these changed
scenarios of old and new position of villages/Gram

Panchayats/Blocks assumes significance. Sticking to the facts of

lead case : after 2015 elections, a new Block Kupvi from old Block
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Chopal was created and consequently, certain Gram Panchayats
were transferred from Chopal to Kupvi Block. Additionally, certain
new Gram Panchayats were created in Chopal Block. We heard

these matters on number of days to understand the nitty-gritt

rotation of reservation roster covering such situations.
continued hearings of these matters for days.together,.no clear

answer with respect to application and rofation of election

reservation roster in such changed positions

us by the State. Learned Advocate%eral has emphatically tried

been provided to

to submit that even in such asituation, election reservation roster is

being applied and rotated in accordance with law. Whereas learned

counsel for ers contended that many of the
villages/constituents Jof old Gram Panchayats, after merging in new

Gra nchayats/new Blocks, were being considered in the

nerged areas with their old tags attached to them, resulting in

wrong rotation of election reservation roster, thereby denying them
\ight of representation.

Consideration of the merged areas with their old tags
for purposes of applying and rotating the election reservation roster
is contrary to the relevant provisions of the Statute and the Election
Rules. The old tags attached with the villages in the old

Panchayats/old Blocks will vanish after their merger with new
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Panchayats/new Blocks. The election reservation roster in new
Block/new Panchayat is required to be rotated strictly in
accordance with the provisions of the Act and the Rules. In this

regard, it will be apposite to refer to a judgment delivered o

alongwith connected matters. Before the Al ad High Court,

inter alia, Constitutional validity of follo Visos introduced

by way of amendments to the U. anchayati Raj (Reservation
and Allotment of Seats and~offices) (Tenth Amendment) Rules

2015 were in question, w vided for applicability of fresh

roster after general tion in ‘areas’ of the ‘Panchayat areas’

in the State.

1V The amending Rules of 2015 The provisions of the Rules of 1994 were
amerided by the tenth amendment Rules of 2015 which were notified on 16
eptember 2015. As a result of the amendment, the following proviso was

introduced in Rule 4(4):

"Provided further that whenever there is General delimitation of territorial
constituencies of Gram Panchayats in the State on the basis of General
modification in areas of 'Panchayat areas' of Gram Panchayats in the State or
otherwise, before a General election of the members of Gram Panchayats, then
the allotment of number of seats as provided in Rule 3 shall be made afresh to
different territorial constituencies without taking into consideration their status of

allotment in previous elections."”

A similar proviso was introduced into Rule 4(6). Correspondingly, Rule 5(2),
which provides for the allotment of offices of pradhans for the Scheduled Castes,
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the Scheduled Tribes and the Other Backward Classes by rotation, was amended

by the introduction of the following proviso:

"Provided further that whenever there is General modification in areas of the

'"Panchayat areas' of Gram Panchayats in the State, on the basis of change jn

V
ne

determinea

population of 'Panchayat areas' or otherwise, before a General election fo
offices of Pradhans, then the allotment of number of offices of Pradhans fo
Scheduled Tribes, the Scheduled Castes and the Backward Classes,

Rule 5(4) has also been amended by the introduction ‘proviso which reads as

Sfollows:

"Provided further that whenever there is odification in areas of

'"Panchayat areas' of Gram Panch in the State; on the basis of change in

population of 'Panchayat areas’

offices of Pradhans, then the al nt of n

ise, before a General election for the
er of offices of Pradhans reserved
for women shall be made a wit taking into consideration their status of

allotment in previous elections.

While up

Rules, it'was observed by the Court as under :-

“In the facts of the present case, we are inclined to hold that the State
nment has not acted arbitrarily or in violation of the underlying principles
which emerge from the provisions of Article 243D of the Constitution and the U P
Panchayat Raj Act 1947 in making the amendment to the Rules of 1994. The facts
which have been narrated in the counter affidavit filed by the State Government
as well as in the supplementary affidavit which has been filed in these
proceedings, have not been controverted in any of the writ petitions. No
countervailing material or factual data to dispute the material placed on the
record by the State have been produced by the petitioners. The material which
has been placed before the Court in the form of facts and figures is sufficient to
indicate that there was a due and proper application of mind to the circumstances
which had resulted in a situation where, over the last twenty years, there had
been no delimitation exercise in the State of Uttar Pradesh. Admittedly, after
1995, a delimitation was carried out for the first time in 2014-15. The exercise of
delimitation and the creation of new gram panchayats was the result of a massive

exercise of reorganization and delimitation. In the meantime, based on the census
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figures of 2001 and 2011, there has been a major change in the demographic
profile of the territorial constituencies in the rural parts of the State. These facts
have not been disputed before the Court. The only submission which has been
urged in response to the materials which have been placed on the record is that,
as a result of the decision of the State Government based on the Rules of 2()
allowing the State to carry out a fresh exercise of rotation, those constitué

which had an expectation of a seat being rotated in accordance with the erstwhi

cycle would be deprived of that opportunity now. In particular, it sought to

be emphasized that, insofar as the Scheduled Castes in the

this basis, it was sought to be submitted that 84 perce the total constituencies
have been reserved in the four previous elections deaving inbalance 16 percent of
the remaining constituencies which may have a arginal representation
from amongst reserved categories. This hypothe
Standing Counsel by submitting t here is no guarantee that a seat or

constituency will be reserved necessarily’ particular category in an ensuing

in accordance with the norms which have been laid down in Article 243D and as

cified in Section 11-A and Section 12 (5) of the U P Panchayat Raj Act.

During the course of every election to the three-tier panchayats, the process of

llocating reserved seats to territorial constituencies and of rotating
constituencies has to be necessarily carried out. The Rules, in their original form,
make it clear that the principle of rotation has to be applied as far as may be. The
words 'as far as may be' which are used in Rule 4(4), Rule 4(6) and in Rule 5(2)
are indicative of the fact that rotation itself is subject to such situational
variations that may be required. When an electoral exercise on as gigantic scale
as envisaged in the State of Uttar Pradesh is to be carried out, situational
variations are liable to occur. The constitutional validity of legislation or a
subordinate legislation can not be made to depend upon such situational

variations or aberrations.

Finally, before we conclude, we may also note that on behalf of the State, reliance
was placed on a judgment of a Division Bench of this Court in Krishna Dutt

Mishra Vs State of U P. The judgment of the Division Bench was delivered on 18
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July 2005 which is prior to the decision of the Supreme Court in K Krishna
Murthy (supra). The observations contained in the judgment of the Division
Bench treat the principle of rotation purely as directory in nature. These

observations of the Division Bench in Krishna Dutt Mishra (supra) will give way

to the binding principles which have been laid down in the judgment of

reserved seat in perpetuity. Any observation to the contrary co

Jjudgment in Krishna Dutt Mishra (supra) would have n
consequence. The observations in the judgment of the Divi
availability of judicial review would also give way t6 the binding

down by the Supreme Court in K Krishna Murthy.

The learned counsel appearing on behalf o lioners sought to draw
sustenance from a judgment rendered by a Division_Bench of the Bombay High
Court in Prashant Bansilal Bamb ate of Maharashtra. The Division Bench
held that in light of the previous. §tatem e before the Bombay High Court

by the State Election Commigssion led with the provisions of the State Rules of

1996 which mandated rotatio seats amongst reserved categories, the State

to act in accordance with the rules. The
Jjudgment referred/to, in_our opinion, is clearly distinguishable inasmuch as in an
earlier, itigation before the Bombay High Court, the State Election

Comjmjission ha ade an affirmation on oath that it would implement the

om the next elections. While the Rules, which fell for
consideration;, had been promulgated in 1996, the first elections had taken place
1997 and the elections thereafter were to be held in 2007. It was in the above
factunl backdrop that the above decision came to be rendered. Insofar as the
tate of Uttar Pradesh is concerned, we find that the rotation policy had been
followed in four subsequent elections and the cycle of rotation itself had been
substantially completed. More importantly, we are faced with a statutory
amendment which, while not doing away with the system of rotation only bids all
to treat the ensuing elections to be the first elections and consequently provide
that rotation would commence afresh. In the light of the above distinguishing
features, we find that the judgment of the Bombay High Court does not carry the

3

case of the petitioners any further.’

In the instant case, relevant statutory provisions and
the Rules have not been amended. It is the year 2010, which for the

purposes of application and rotation of election reservation roster,
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has to be treated as first election year. Therefore, rotation of
election reservation after even change of territorial areas of Gram
Panchayats/Block, has to be strictly in consonance with t

applicable legal provisions. However, we do not have

wherewithal to go into the voluminous statistics and dat th'@

regard, at this stage, when elections to Panchayati Raj\Institutions

have already been announced and the election p s is underway.

We have already spent number of days to ehend basic facts
about application, implementati and rotation of election
reservation roster. We are also.conseious of the limitations set forth
on such exercise of judicial rey in view of bar of jurisdiction

imposed by of the Constitution of India, which is

“243-0. Bar to interference by courts in electoral matters - Notwithstanding
anything in this Constitution-

(a)»e validity of any law relating to the delimitation of constituencies or the
llotment of seats to such constituencies made or purporting to be made under
article 243K, shall not be called in question in any court;

(b) no election to any Panchayat shall be called in question except by an election
petition presented to such authority and in such manner as is provided for by or
under any Law made by the Legislature of a State.”

In Bal Krishan and others Vs. State of H.P. and
others 2015 (6) ILR (HP) 914, this Court considered the
preliminary objections relating to maintainability of the writ
petitions questioning the constitution, re-constitution, delimitation,

reservation of the Panchayat areas, merger of Panchayats with

Downloaded on - 30/09/2022 14:18:10

::CIS



28

Municipal areas and vice-versa, change of headquarters of Gram
Panchayats, amalgamation and alteration of respective Panchayat
areas on ground that such actions of respondents were in violation
of H.P. Panchayati Raj Act, 1994, Himachal Pradesh Panchaya

Raj (Election) Rules 1994 etc. After considering entire lega mut;,

the position was summed up in following operative par -

“33. The proposition which can now be culled om the above noted

Jjudgments of the Hon’ble Supreme Court and rts including this

Court is that:-

and Up-Pradhans and
Pradhan and Wara

counting of votes, declaration of results and all other ancillary steps taken for the

ose of holding elections fall within the ambit of the term "election". {N.P.
Ponnuswami v. Returning Officer, Namakkal Constituency, Mohinder Singh Gill
. Chief Election Commissioner, Election Commission of India v. Shivaji and

Election Commission of India v. Ashok Kumar (supra)}.

(2) (i) The bar contained in Article 243-O, which begins with non-obstante
clause, debars all Courts from entertaining any challenge to law relating to
delimitation of constituencies or allotment of seat made or purporting to be made
under Article 243-K or election to the Panchayats. This bar also operates against
the High Court's power of judicial review under Article 226. (N.P. Ponnuswami v.
Returning Officer, Namakkal Constituency, Durga Shankar Mehta v. Raghuraj
Singh, Election Commission of India v. Shivaji and Election Commission of India
v. Ashok Kumar (supra)}

(ii) The proposition contained in Clause (i) above is subject to the condition that
challenge to the delimitation may be entertained in exceptional cases where no

objections were invited and no hearing was given provided that such challenge is
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made before issue of notification for holding election. {State of U.P. v. Pradhan
Sangh Kshetra Samiti (supra)).

(iii) The bar contained in Article 243-O (a) would operate immediately after
publication of notification of delimitation of Panchayat areas even in cases where
the same is challenged prior to issuance of notification of election.
(iv) The bar contained in Article 243-O(b) operates only till the adjudica: n@

election dispute by an adjudicatory forum created by or under any law mad

ey

the Legislature of the State. An order made by an adjudicatory fo
under the law made by the State Legislature can be called in questio

petition under Article 226 of the Constitution.

(3) The bar contained in Article 243-O operates at g\gqges of the election i.e.

notification issued by the State Election Commission~calli pon_the electorate
b of ofices of P -

to elect Pradhans and Up-Pradhans, reservation of off of Pradhans in favour

of Scheduled Castes, Scheduled Tribes, Ba Classes _and Women;

preparation, printing and publicati \gfelectoml rolls (provisional and final),

filing of nomination papers, y&@inv ithdrawal thereof: allotment of

symbols; appointment of eléttion nts; counting of votes and_declaration of

result.

(4) The bar contained in Article/ 243-O(b) does not operate qua challenge to the

tory provision relating to elections, though, even in

t will be extremely loath to pass an interlocutory order

243-K(3) read with Article 243-K(1).
Where the petitioner raises grounds which is not barred under the aforesaid
provisions of the Constitution and is not covered in any one of the grounds as
rescribed under Section 175(1) of the Himachal Pradesh Panchayati Raj Act,
then the bar of alternate remedy by way of election petition under Section 162 of
the Act and further bar under Article 243-O of the Constitution would not be
attracted. Even in such cases, the Court will not normally pass interlocutory
orders, which has effect of interrupting, obstructing or protracting the election.”

(emphasis supplied)
Before High Court of Karnataka, in Smt. Latha Vs.

State of Karnataka CWP Nos. 22740-762/2016, rendered on
judgment rendered on 06.01.2016, allocation of category-wise

reservation to Zila Panchayats for the posts of Pradhans/Up-
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Pradhans was contended to be in breach of relevant Statute and the
Rules providing such reservation. State took up preliminary
objection regarding maintainability of the petitions in view o
Article 243-O of the Constitution of India. The Court held th
allotment of seats for the post of Pradhans in Zila Panchay. ou@
fall within the ambit and scope of Cluse (a).of A 243 of
Constitution of India, therefore, writ jurisdic of High Court
cannot be invoked. The only remedy pro allowed by the
Constitution was of an Election%@ before the Competent
Authority.

In the lead c final reservation roster in different

Blocks of Di w% as issued on 14.12.2020. The Election

Programme ct of general elections to Panchayati Raj
Institutions in the State has been notified on 21.12.2020. The

ection. process is already underway. Therefore, in view of ratio of

waroop’s case (supra), more particularly the conclusion
\hawn in para 33(3) thereof, the bar contained in Article 243-O
becomes operative. The writ petitions, therefore, cannot be
considered as maintainable, at this stage.

Considering the above exposition of law, these writ
petitions and the grievance(s) raised by the petitioners cannot be

looked into at this stage when the elections for various Panchayati
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Raj Institutions in the State have already been pronounced.
Accordingly, these petitions are dismissed reserving liberty to the
petitioners to avail appropriate remedy in accordance with law

Pending applications, if any, also stand disposed of.

Before parting with the judgment, having taken
methodology adopted by the State in preparing, impleménting and
rotating the election reservation roster eservation of
offices/Gram Panchayats in elections Panchayati Raj
Institutions in the State and va contentions advanced by

learned counsel for the 1 we hereby issue following

directions to the State to be-followéd in future :-

alloc afresh based upon the ‘changed’ population structure in
ce with relevant provisions of applicable Statute and the

owever, while applying the Election Reservation Roster,

\ﬂoper care should be taken so that reservation roster gets rotated

to the maximum extent possible ;

(1) Grievances of the petitioners with respect to application and

rotation of election reservation roster over changed territories of
Gram Panchayats/Blocks, howsoever genuine these might be,

cannot be examined at this stage when election process is already
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underway, in view of bar imposed by Article 243-O of Constitution
of India. In such circumstances, we direct the respondent-State to

ensure that, in future, the notification reserving offices in the Gram

Panchayats/Blocks in the State for various categories in elections

months prior to the commencement of electio cess to enable

timely adjudication of disputes pertaining t

election reservation roster. All CO\%@‘[ steps in furtherance of

same be also taken accordin

With the above o ns, all the writ petitions are
disposed of 1
Tarlok Singh Chauhan,
Judge
nuary, 2021 (K) Jyotsna Rewal Dua,
Judge

\
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