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ACT:

Constitution of India, 1950: Article 32.

Forest (Conservation) Act 1980: Section 2.

Raj ast han Forest Act: Section 29.

Raj ast han M ncr M neral Concession Rules, 1986: Rule 4(6).
Envi r onnent (Protection) Act: 1986, Secti on 3 and
Notification dated May 7,1992. Environment-Protection of-
I[I'legal mning activity in area declared as Tiger Reserve in
Alwar District of Rajasthan Directions by Court.

HEADNOTE

The petitioner, a voluntary Organization Interested 1In
protecting environment, approached this Court under  Article
32 of the Constitution of ‘India conplaining  of the
wi despread illegal mning activity going on in ‘the area
declared as a Tiger Reserve In Alwar District in the State
of Rajasthan. It prayed that in the interest of _ecol ogy,
environnent and rule of law, the activity shoul d stop. I't
was alleged that the area where the mning activity was
carried on was declared as a tiger reserve under the
Raj asthan Wld Aninmals and Birds Protection Act, 1951; as a
sanct uary and a National Park under the Wild Life
(Protection) Act, 1972 and as protected forest wunder the
Raj ast han Forest Act, 1953, and that these notifications
prohibit all or any mning activity, and yet| the State
Government had granted hundreds of |icences for mning
marble, dolomte and other materials and that such  section
was contrary to | aw.

This Court |ssued notices to the State Governnent and the
M neowner s respondent s In t he Wit Petition. An
interlocutory direction was also made that no m ni_ng
operation be carried on in the protected

22

ar ea.

The Court al so appointed a Committee under the Chairnmanship
of a Former Judge of the State H gh Court to ensure due
observance of the various Acts and Notifications that had
been issued in respect of the protected area. The Committee
was requested in particular to demarcate the area declared
as protected forest under the notification dated January 1

1975 issued by the Rajasthan Government under Section 29 of
the Raj asthan Forest Act.
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The Committee subnmitted its Report dated Septenber 28,1992,
stating that the committee had verified and cross-checked
the tracing maps furnished by the Forest Departnent with the
maps furni shed by the Revenue Departnent and found that both
of them matched, and that after |looking into the Khasra
nunbers nmentioned in the notification dated January 1, 1975
and the other material placed before it by the parties, the
Conmittee identified the areas declared as protected forest.
It stated that they were not in one contiguous block but
were conprised in several blocks or areas. The 215 mines
mentioned in Appendi x-A to the Report fall conmpletely within
the areas declared as protected forest while 47 mnes
nmentioned in Appendix-Il to the Report fall partly inside
and partly outside the areas declared as protected forest.
There was no difference of opinion anong the menbers of the
conmittee regarding the |location of the mnes but only wth
respect to the question whether they should be directed to
he cl osed. The Chairman reconmended that the m ni ng
operations in-all the 215 mnes listed in Appendi x-A should
be stopped  forthwith and the mining operation in the 47
mnes listed in Appendix-B be stopped forthwith to the
extent they fell wthin the area declared as protected
forest. The three ~other Menmbers of the Conmittee viz.
Col l ector, Chief Conservator of Forest and Chief WIldlife
Warden and Additional Director of Mnes differed from the
Chai r man. They suggested that this Court should accede to
the representation of the State Government (Appendix 1C)
that the area covered by the mines should be allowed to be
excluded from the protected forest, in lieu of. which the
state Governnment undertook to provide an equal extent of the
area for being included in the protected forest. The Sate
Covernment’'s application to the Court was also to the sane

ef fect. It was stated therein that the protected forest
area mneasures about 800
23

Sq. kilometers whereas the 262 mnes nentioned i n Appendi xes
A" and ‘B cover only an area of 2.08 Sq. kiloneters and
that in the interest of the econony of the State,  industry
and workers, an extent of 5.02 Sqg. kiloneters including the
area covered by the said mnes be allowed to be deleted from
the protected forest, the State Covernnment offering to pl ace
an equal extent for the purpose of being declared as
protected forest.

The mne-owners also riled objections to the Report of the
Conmittee and requested that they he allowed to continue
their mning operations.

The CGovernnent of India which was directed to file an
affidavit. riled the same and stated that the area declared
as project tiger/tiger reserve was covered by notification
i ssued under the Rajasthan Forest Act , Envi r onnent
Protection Act, 1986 and the M nes and M nerals Regul ation
and Devel opment Act, 1957. It submitted that the  Forest
Conservation Act applies not only to reserve and protected
forest but to all areas recorded as forest in Governnent
records, and that Mning was non-forestry activity and,
therefore, cannot be carried on in areas to which the Forest
Conservation Act applies, without prior approval of the
Government of India. It was further stated that on My
7,1992 the GCovernment of India had issued the final
notification under Section 3 of the Environnent Protection
Act, 1986 prohibiting all mning activity, except with the
approval of the Governnent of India and that since no
perm ssion was obtained under any of the said enactnents
with respect to the said 262 m nes, no mning operations can
be carried on in the area unless and until the perm ssion of
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the Central Government was obtai ned

On petitioner’'s behalf it was subnitted that all the mining
activity in the areas notified under the notification dated
May 7,1992 shoul d have stopped | ong ago and continuance of
m ning activity amounts to gross contenpt and constitutes a
clear violation of orders; that the State CGovernnment appears
to be colluding with the m neowners which is evident from
the dissent expressed by officers of the State Governnent
who were Menbers of the Conmittee to the straight forward
and logical recomendation of the Chairman, and that
prohibition of mning flows fromthe provisions, of the
For est
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Conservation Act as well as the notification issued under
the Environnment Protection Act in My, 1992.

On behal f of the State Government It was submitted that the
State Covernment and Its, officers were not aware when they
granted |l eases/licences in respect of the listed mne that
they fell within the area declared as protected forest and
that the <certificate issued by the Forest Depart nent
i ndi cates that they did not fall within the protected forest
ar ea. It was thus a bonafide grant. It was further
submitted that the State was prepared to abide fully by the
orders of this Court,-54 m nes had been shut down and it was
prepared to shut down all the listed mnes if this Court so
directs. A map prepared by the State officers showing the
areas covered by tiger reserve, sanctuary, protected forest,

and the location of the listed mnes was placed before the
Court for consideration.

On behalf of the mne-owners in Mallana village it was
submtted that denmarcation of protected forest. by the
Conmittee was defective, erroneous and unacceptable for the
various reasons set out in the objections riled to the
report, that the map produced by the State Governnent
delineating the tiger reserve was incorrect besides being an
aut henticated, that the mne-owners-do not admt that their
mnes fell within the tiger reserve or within the protected
forest areas, and that closing down of hundreds of /' m nes
enpl oyi ng thousands of workers, wherein a | arge anpunt of
capital was invested would disturb the econony of the State
besi des affecting the supplies of marble and ot her m nerals,
serving no public purpose.

On behalf of the sone of the other mne owners it was
submitted that it was unsafe to act upon and to pass -any
orders based upon the map produced by the State ~Governnent;
that the declaration as tiger reserve by the CGovernnment of
I ndi a was not under any statutory authority; that the areas
declared as protected forest was not coextensive wth the
area declared as tiger reserve and sanctuary and nationa

park; that none of the mines fell within the sanctuary or
the National Park-not even within project tiger, “and that
the mne owners are as nuch interested In protecting the
envi ronnent and ecol ogy as the petitioner

25

Declaring that the relevant |aws were violated, and passing
directions, the Court,

HELD: 1. This is not a case where the Court is called
upon to shut down an activity being carried on lawfully, in
t he name of higher considerations of ecol ogy and
envi ronnent . It is a sinple case to ensure observance of
enacted |aws made by the State to protect the environnent
and ecology of the area. In such a case, there is no need
to be oppressed by considerations of bal anci ng t he
interest-. of econony and ecology. That has already been

done by the Legislature and Parliament (37-D E)
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In the instant case, the petitioner’s grievance is against
the executive. Charged with the delegation of inplenenting
the laws of the land, the executive is yet failing to do its
duty by Ilaw and by people, and that when faced with the
m ght of noney, respect for lawis dissolving into respect
for gammon (37-E-F).

2. The State Governnent is enpowered not only to declare
any forest land as a protected forest but also any waste
l and as such. The idea evidently is not only to protect the
existing forest but also to bring waste | ands under schenes
of afforestation. Once declared as protected forest, the
di stinction between forest |and and waste | and di sappears.
The entire area beconmes a protected forest. (38-B)

3. Reading Section 29 of the Rajasthan Forest Act as a
whole, it appears, the nornmal rule is to make an enquiry
into the rights of the state CGovernnent and of the private
parties over the l'and proposed to be declared as protected
forest in the first in-stance, prepare a record thereof and
then declare it _as a protected forest. But in case of
urgency, It is open to the State Governnent to |Issue such
notification forthwith subject, of course, to the existing
rights of individuals and conmmunities in the area concerned.
(38-F)

In the instant case, the notification dated January 1, 1975
issued by the Government of Rajasthan appears to be one
i ssued wunder the proviso to sub-section (3) of Section 29.

(38-G

4. Section 29 contenpl ates only one notification declaring
an
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area as a protected forest. \Wether issued after a norma
enquiry and record or without enquiry or record, Section 29
contenpl ates only one notification and not two in any event.

Theref ore, the notification issued is the wvalid and
ef fective one. It is not a provisional or prelimnary
notification. It is not also the case of the mne owners

that |eases or licences in their (favour were granted prior
to January 1, 1975. Al of themwere granted in the mddle
of or inthe late eighties. The savings clause contained in
the proviso to sub-section(3)does not avail them (39-A- B)

5. The Conmittee appointed by this court to demarcate and
identify the areas declared as protected forest was conposed
of high officials of the Governnment of Rajasthan. They had
undertaken an elaborate and intensive exercise -and have
denmarcated the areas declared as protected forest with the
help of the official maps and records. There is no reason

not to accept the said report. The several objections
submtted by the mne owners cannot prevail over. the
official maps and records. They were represented before the
comm ssion at the time of the said exercise. The ~ di'ssent

not e appended by the officers of the Governnment of “Rajasthan
was not with respect to the demarcation or identification of
areas declared as protected forest, but only with respect to

the closure of the mines operating within those areas. The
report of the committee is accepted. (39-D-F)
6. Once an area is declared as a protected forest it conmes

within the purview of the Forest (Conservation) Act, 1980.
Even the State CGovernnent cannot carry on any non-forest
activity in the said area without prior approval of the
Central Government. That the mining activity anobunts to
non-forest purpose is beyond dispute. Thus the grant of
mning lease /licenses their renewal by the State Govern-
nment, without obtaining the prior approval of the Centra
CGovernment in respect of the mines situated within the
protected forest after January, 1, 1975 is contrary to |aw
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(39-G H, 40-B)

7. All the mnes listed in Appendix Ato the Committee’s
Report do fall within the areas decl ared as protected forest
while the mines listed in Appendi x-B fall partly with in and
partly out side such areas. (41-B)

27

8. According to rule 4(6) of the Rajasthan Mnor M nera
A Concession Rules, 1986 no mning | ease could have been
granted or renewed within the forest "w thout clearance from
the Central Governnent in accordance wth the forest
(Conservation) Act, 1980 and the Rul es made there-under".
Admittedly, no such prior approval or clearance of centra
Gover nnment was obt ai ned

9. The purpose of Forest Acts and Environmental Protection
Act may not always be the sane. Cdosure of the mnes my
not serve the environnental purpose but it may serve the
forest purpose. (40-B)

10. It~ is appropriate that the nerits of the proposal of
the State Governnent to delete an extent of 5.02 Sq.
kil ometers ~fromout of the protected forest be exam ned by
the Mnistry of Environment and Forest, forests, and a
report submtted to this Court, within three nmonths. Orders
will be passed thereafter on the application riled by the
State of Rajasthan. (40-E)

11. The notification issued by the Central Governnent under
Section 3 of the Environment (Protection) Act 1986 on May 7,
1992 expressly prohibits the carrying on of m ni ng
operations, except wth the Central Government’s prior
perm ssion, in the "areas covered under project tiger". The
prohi bition ext ends to exi sting m ni_ng | eases in
Sanctuari es/ National Park. Al nmining operations are pro-
hi bited therein. (41-C D

12. There can he no legitinmate dispute with respect to the
correctness of the map produced by Governnment of Rajasthan
or with respect to the area declared as tiger reserve.  Both
the State Government and Central Governnment have delineated
it. May be that the declaration as tiger reserve was
without any statutory authority and is relatable to the
executive power of the Union of India-but the notification
i ssued under Section 3 of the Environment (Protection) Act
puts the stanmp of statutory authority over it. The Central
CGovernment has specifically stated in its affidavits that no
"prior permssion" was obtained with respect to the  mnes
located within the tiger reserve. On this ground, the
mning operations being carried on in the tiger reserve,
including the listed nines al so appears to be

28
contrary to law. (42-C D)
13. The situation is that the mning activity inthe listed

mnes mning activities in 54 mnes has already been
stopped) is illegal and has to stop. May be that this wll
have the effect of bringing to halt the activity involving a
good anount of capital and a | arge nunber of workers. But
in viewof the inherent illegality attaching to them there
is no option but to close them They cannot be permitted to
operate. |If and when the Central Government reconmmends the
plea of the State CGovernment and any of the areas already
declared as protected forest are deleted with the | eave of
this Court, can the mning activity go on in these areas.
(43-D)

14.1t is directed that the mning activity in the nines
situated outside the protected forest areas but within the
tiger reserve nmay continue for a period of four nonths.
Wthin this period it shall be open to the concerned mine
owners to approach the Departnment of Forest and Environment,
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Government of India for permission to continue their mning
operations. They can continue the mining operations in
these mines only if the Central CGovernment pernmits them and
subject to the orders of the Central Government in that
behal f. If no pernmissionis obtained from the Centra
CGovernment within the said period of four nonths, the mning
activity in the entire area declared as tiger reserve shal
stop and cease on the expiry of four nonths. (44-B-Q

JUDGVENT:

ORI G NAL JURI SDI CTION: Wit Petition (c) No. 509 of 199 1
(Under Article 32 of the Constitution of India.)

Dr. Rajiv Dhawan, V. Akshya Bali and M ss Kam ni Jaiswal for
the Petitioner.

M C. Bhandare P. - Chidanmbaram_  Sushil Kumar Jain, Ms.
Meenakshi . Arora, S.S. Jauhar, Aruneshwar Gupta and E.C.
Agrawal a for the Respondents.

The Judgrment of the Court was delivered by
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B.P. JEEVAN REDDY, J. Tarun Bharat Sangh, a voluntary
Organi sati on interested inter alia in protection of
envi ronnent, appr oached this court conpl ai ni ng t hat
wi despread illegal ‘'mning activity was going on in the area

declared as Tiger Reserve in Altar District. of Rajasthan
In the interest of ecol ogy, environnment and rule of law, it
said, the activity should stop.

The petitioner’s case is-that the area wherein the illega
mning is going on has been declared as a tiger reserve
under Rajasthan WIld Aninmals and Birds Protection Act, 195
1, as a Sanctuary and a National Park under WId Life
(Protection) Act, 1972, and as protected forest wunder the
Raj ast han Forest Act, 1953. These various notifications,
said the petitioner, prohibit all or any mning activity and
yet the CGovernnent of Rajasthan had granted hundred of
Li cences for mning marble, dolomite and other minerals in
| ate 1980s, contrary to | aw

After issuing notices to the Governnment of Rajasthan and the
mne owners (which expression is used in this order to
denote |essees and |icences under the | eases and |icences
granted by the State of Rajasthan), this court gave certain
directions on Cctober 11, 1991. An interlocutory direction
was issued to the effect that "no mining operation of
what ever nature shall be carried on in the protected area".
A Committee under the chairmanship of Shri ML. Jain, J.
former Judge of the Rajasthan Hi gh Court was appointed to
ensure due observance of the various Acts and Notifications
i ssued there under with respect to the said protected area.
In particular, the commttee was asked to demarcate the area
declared as protected forest under the notification dated
January 1, 1975 issued by the Rajasthan Government | under
section 29 of the Rajasthan Forest Act. This demarcation
was felt necessary in view of the anmbiguity prevailing wth
respect to the precise boundaries of the protected forest
decl ared as such under the notification af or esai d.
Petitioner’'s case was that no mning |lease/ licence can be
granted within the protected forest except with the prior
perm ssion of the Governnent of India Section 2 of the
Forest (Conservation) Act, 1980 and Rule 4(6) of Rajasthan
M nor M neral Concession Rules) and that no such pernission
was obtained in fact.

By its order dated Novenber 26, 1991, the court clarified
that the order dated October 11, 1991 was not intended to
permt the mne-
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owners to carry on their mning activity where such activity
was prohibited by any Act, Rule or Notification having the
force of Law In effect, the order said, it neant to
prohi bit-and not to permt the mning activity.

In its order dated May 14, 1992, the court «clarified the
nmeaning (if the expression "protected area" wused in the
order dated OCctober 11, 1991. The expression, it was
clarified, was intended to and does refer to all the areas
whi ch have had |egal protection agai nst non- f or est
activities that devastated the envi r onnent i ncl udi ng
poaching, mning, felling of trees etc. It was further
clarified that once an area is declared as protected forest,
it becones a protected forest notwi thstanding the fact that
a part of that area is waste. The idea behind declaring an
area as protected forest, it was pointed out, is not nerely
t he protection of the exi sting f or est but al so
af f orestati on.

The Committee subnmitted its report dated Septenber 28, 1992.
The Report states that the Committee verified and cross-
checked the tracing naps furni shed by the Forest Departnent
with the maps furni shed by the Revenue Departnent and found
that both of them Watched. After |ooking into the khasra
nunbers nmentioned in the notification dated January 1, 1975

and all other nmaterial placed before it by the parties
i ncluding the mne-owners, the report states, the comittee
identified the areas declared as protected forest. The

report indicates that the areas declared as protected forest
under the said notification was not in one contiguous bl ock
but was comprised in several blocks or areas, as it may be
cal | ed.

As per the said Report, 215 mines nentioned in appendix-Ato
the Report fall conpletely within the areas declared as
protected forest while 47 mines nmentioned in Appendix-B to
tile Report fall partly inside and partly outside the areas
decl ared as protected forest. (These 262 nmnes are referred
to hereinafter as. "Listed mnes"). To this extent. there
is no difference of opinion anobng the nenbers of the
conmittee. Differing opinions have, however, been expressed

when it came to meking of recomendations for the
consideration of this court. The Chairnman, Shri Justice
M L. Jain recommended that the m ning operations in all the

215 mnes listed in appendi x-A should be stopped forthw th
and that the mining operations in the 47 mnes |listed
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i n appendi x-B shoul d be stopped forthwith to the extent they
fell wthin the area declared as protected forest. Thr ee
other nenbers of the Conmttee (Collector. Al ways.  the
Chief Conservator of Forest and Chief WId Life Wrden

Rajasthan and the Additional Director of Mnes) differed
from the Chairnan. They suggested that this “Court be
pl eased to accept the representation of the State Government
(appended as appendi x-C to the Report) wherein it was prayed
that the area covered by the mnes should be allowed to be
excluded from the protected forest, in lieu of which the
CGovernment of Rajasthan will provide an equal extent of area
for being included in the protected forest. An application
has also been filed by the State of Rajasthan to the sane
effect. It is stated therein that the protected forest area
nmeasures about 800 sq. km, whereas the 262 m nes nentioned
in appendix (A) and (B) cover only an area of 2.08 sq. km
In the interest of econony of the State, industry and the
wor kers engaged therein, it is submtted. an extent of 5.02
sq. km including the area covered by the said nines be
allowed to be deleted fromthe protected forest. In lieu
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thereof, the Governnent of Rajasthan offered to place an
equal extent for the purpose of being declared as protected
forest. It is submitted further that when the mning | eases
with respect to the said 262 mnmines were granted. the
CGovernment of Raj asthan was under the inpression that the
said mnes did not fall within the protected forest area,
Indeed, it was so certified by the Forest Departnent. Thi s
happened because of want of «clarity about the precise
boundari es of the areas declared as protected forest.
The mine owners too have filed objections to the Report of
the Conmittee, to the recomendati on nade by the Chairman of
the Committee and submitted alternately that the proposal of
the Governnment of Rajasthan be. accepted and they be all owed
to continue their mning operations.
At this stage, we directed the Governnment of Indiato file
an affidavit naking their stand clear in the nmatter.
Accordingly, an affidavit sworn to by Shri S. P. Singh
Deputy - Directorin the Mnistry of Environment and Forest,
Project Tiger, New Delhi has been filed. It is stated in
the affidavit that the area declared as project tiger/tiger
reserve is covered by notifications issued under t he
Raj ast han Forest Act, Environment (Protection) Act, 1986 and
M nes and M neral s
32
(Regul ation and Developnent) Act, 1957. It is submtted
that the Forest (Conservation) Act applies not only to
reserve and protected forest but to all areas recorded as
forest in GCovernnent records. Mning is non-forestry
activity and, therefore cannot be carried on in the areas to
whi ch Forest (Conservation) Act applies w thout the prior
approval of the Governnent of India. It is stated further
that on May 7, 1992, the CGovernnent of India has issued the
final notification under Section 3 of ~the Environnent
(Protection) Act, 1986 prohibiting all” mning activity,
except with the approval of the Governnent of India, in the
protected forest, Sariska National Park and certain areas of
Alwar District nentioned in the  Notification. Since no
perm ssion i s obtained under any of the said enactnments with
respect to the said 262 mines, it .is submtted, ~ no /mining
operations can be carried on in the area until and unless
they obtain the permssion of the Central Governnent.
Indeed. the prohibition extends not nerely to protected
forest areas but to the entire area declared as tiger
reserve and as Sariska National Park. A copy of -the
notification dated May 7, 1992 issued under-Section 3 of the
Envi ronnment (Protection) Act is appended to the affidavit.
It is necessary to notice the relevation portions of the
said notification. They read:
"Now, therefore, 1in exercise of the -powers
conferred by sub-section (1) and clause (v) of
sub-section (2) of section 3 of t he
Envi ronnent (Protection) Act, 1986 (29 of
1986) read with rule 5 of the Environnent
(Protection) Rul es, 1986, the Central
Gover nent hereby prohibits the carrying on of
the follow ng processes and operations, except
with the prior pernmission, in the ar eas
specified in the Table appended to this
Notification:
(1) Location of any new industry including
expansi on/ noder ni sati on
(ii) (a) Al new mning operations including
renewal s of mning | ease.
(b) Existing nmining leases in sanctuaries
Nat i ona
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Park and areas covered under- Project Tiger- and;
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(c) M ning is being done w thout permssion
of the conpetent authority;

(iii)Cutting of trees;

(iv) Construction of any clusters of dwelling
units, farns houses, sheds, comunity centers,
information centres and any other activity
connected with such construction (including
roads a part of any infrastructure relating

thereto);

(v) El ectrification(laying of new
transm ssion |ines).

TABLE

Areas where carrying on of processes and operations w thout
permi ssion is prohibited.
(i) all reserved forests ,protected forests
or~ any - other area shown as "forest" in the
I and records nmai nt ai ned by the State
Government as on the date of this notification
in relationto Gurgaon District of the State
of Haryana and the Alwar District of the State
of Raj ast han.
(ii) ~all areas shown as
(a) Gai'r Munkin Pahar, or
(b) Gai n Munki n Rada, or
(c) Gai n Munki n Behed, or
(d) Banj ad Beed, or
(e) Rundh
In the land records nmaintained by the State
Governnent-as on the date of this notification
in relation to Gurgaon District of the State
of Haryana and the Alwar district of the State
of Raj ast han.
34
(iii)all areas covered by notifications issued
under sections 4 and 5 of the Punjab Land
Preservation Act, 1900 as applicable to the
State of Haryana in the district ~of Gurgaon
upto the date of this Notification
(iv) all areas of Sariska National Park and
Sariska Sanctuary notified under the Wldlife
(Protection) Act, 1972 (53 of 1972). "
(enphasi s added)
W have heard Dr. Rajiv Dhawan, counsel for the wit
petitioner, Shri Aruneshwar Gupta, counsel for the State of
Rajasthan and S/ Shri M C. Bhandare and P. Chi danbaram
council appearing for the mne-owners. Certain other mne-
owners have intervened. W permtted themto file their
written Subnissions.
Dr. Rajiv Dhawan subnitted that in view of the  earlier
orders of this court and the report of the comittee, al
the mning activity in all the areas declared as protected
forest and in the areas notified under the notification
dated May 7, 1992 should stop forthwith. Indeed, he says,

it should have stopped | ong ago. Conti nuance of mning
activity is in gross contenpt of this court and constitutes
a clear violation of its orders. The CGovernnent of

Raj asthan is equally guilty of contenpt in as much as it has
cone forward with an application for directions instead of
taking stringent action forthwith to stop the m ni ng
activity in all the listed mines. As a matter of fact, he
says, the Governnent of’ Rajasthan appears to be colluding
with the nmine-owners which is evident from the dissent
expressed by the officers of the Rajasthan Government (who

or
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were nenbers of the Cormmittee appointed by this Court) to
the straight-forward and |ogical recomendation of the
Chairman of the Comittee. The Covernment of India's
affidavit places the matter beyond doubt. Not only the
mning operations in the listed mnes should be injunction
forthwith but the mne owners and the Governnent of
Raj ast han shoul d be proceeded agai nst for contenpt says the
counsel . He pointed out further that the mning |eases
granted by the Governnment of Rajasthan are ex-facie illega
i nasmuch as prior permnission of the Central Government was
admttedly not obtained for the said | eases as required by
the Forest (Conservation) Act and Rule 4(6) of the Rajasthan
M nor M neral Concession Rules. Prohibition of
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mning flows from ~the provi si ons of t he For est
(Conservation) Act as, well as the notification issued under
the Environnent (Protection) Act in Muy, 1992.

Shri  Aninseshwar Gupta, |earned counsel for the State of
Raj ast han ' submitted that the Rajasthan Government and its
officers "~ were not aware, when they granted |eases/|icences
in respect of listed nmines that they fell within the area

declared as protected forest. |Indeed, a certificate was
i ssued by the Forest Department to the effect that they did
not fall within the protected forest area. It was thus a
bonafide grant. The boundari es of the areas declared as

protected areas were not <clearly known nor were they
denmarcated on the spot. O course, it now turns out that
the said listed ‘nmines fall wholly or partly wthin the
protected forest but for the Treasons mentioned in the
application filed by the Government of Rajasthan, the area
of five sq. kilonmeters should be allowed to be deleted from
out of the protected forest subject to the conditions
offered in the said application. Counsel- says that the
Government of Rajasthan is neither colluding with the ' nne-
owners nor has it any intentionto flout the orders of the

court. It is prepared to abide fully by the orders of this
court. It has already shut down 54 m nes. It /is also
prepared to shut down all the other listed mnes if/ this
court so directs. It is. however, naking an earnest request

that it nmay be allowed to exclude the areas covered by these
m nes fromthe protected forest in public interest. Learned
counsel has placed before us map, said to have been prepared
by the officers of the Rajasthan State, showing the  areas
covered by tiger reserve, sanctuary, protected forest -and
the |l ocation of the listed mnines.

Shri M C. Bhandare, |earned counsel appearing for the mine-
owners in Mllana village submtted that demarcation of
protected forest by the commttee is defective, erroneous
and wunacceptable for the various reasons set out in the
obj ections filed by his clients. It is technically
i mperfect. The very description of the boundaries in the
notification dated January 1, 1975 is vague and mi sl eading.
It mentions old khasra nunbers which were not in vogue in
the year 1975.The nmap produced by the Governnent of
Raj ast han, for the perusal of this court, delineating the
tiger reserve is equal |y i ncorrect besi des bei ng
unaut henticated. It is not know who prepared the map and on
what basis. The mine-owners do not adnmit that their mnes
fall within the

36

tiger reserve or within the protected forest areas. C osing
down hundreds of nines enploying thousands of workers,
wherein a | arge anount of capital is invested would disturb
the econony of the State besides affecting the supplies of
marble and other mnerals. No public purpose would be
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served by such closure. The nmine owners are not guilty of
contenpt of this court inasnuch as their nmines do not fal

within the protected forest or protected area. Even
otherwise, it appears that the areas declared as protected
forest are in disparate patches away from each other. M nes
are |located not only within the areas declared as protected
forest but also in the adjacent areas which are not declared
as protected forest. 1In such a case, no purpose is served
by closing the mnes within the protected forest inasmuch as
the mning activity in the mines |located outside the

protected forest will continue uninterrupted. The purpose
of ecology and environnent would not be served by such a
situation. Moreover, ‘the notification issued by the

CGovernment of Rajasthan on January 1, 1975 declaring certain
areas as protected areas is only a provisional or an interim
notification. It is not a final notification. The fina

notification is yet to be issued. Since there is no forest
in the areas covered by the mnes nor is any afforestation
possi bl e i'n such areas, they should be allowed to be del eted
from the protected forest in the final notification to be
i ssued.

Shri  P. Chi danbaram | earned counsel appearing for sone of
the mne-owners submitted that it is unsafe for this court
to act upon and/ or to pass any orders based upon the nap
produced by State of Rajasthan showing the tiger reserve and
identifying the areas declared as protected forest. It is
not known who prepared the said map and on what basis and
for what purpose.  The declaration as tiger reserve by the
Government of India is not under any statutory authority.

The area declared as tiger reserve and the area notified as
sanctuary under Section 18 of the WIldlife (Protection) Act,

as also the area declared as National Park under Section 35
of the WIldlife (Protection) Act are not co-extensive wth

each other. More particularly, ~the ~areas declared as
protected forest are not co-extensive with the area decl ared
as tiger reserve, sanctuary or National Park. It /is not

known how many areas declared as protected forest fal
within tiger reserve and how many in the sanctuary and/or
Nati onal Park. The Governnent of India has not prepared or
submi tted any nap showi ng these various areas.. None of
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the mnes fall within the sanctuary or the National Park
not even wthin project tiger. 1In such a situation, any
orders stopping the nmining operations nerely on the basis of
the report of the commission or the wunauthenticated map
produced by the Government of Rajasthan would be wholly
unsafe. The proper course would be to appoint a conmittee,
or to call upon the Governnent of India, to ‘identify the
areas declared as tiger reserve, sanctuary, National / Park
and the areas declared as protected forest indicating at the
same time the location of mines, if any, in the said areas.
Only then will the correct position be known. Counsel' also
submitted that the proposal of the Government of Rajasthan
nmerits acceptance by this court. Both the counsel appearing
for the mne-owners affirmed that the mne-owners are not
acting in a spirit of adversarial litigation but in a spirit
of cooperation. They are as nuch interested in protecting
the environnent and ecol ogy as the petitioner but, they say,
it should not be a one-sided affair.

At the outset we may be permtted to clarify an aspect.
This is not a case where we are called upon to shut down an
activity being carried on lawmfully, in the nane of higher
consi derations of ecology and environment. This is a sinmple
case where we are called upon to ensure observance of
enacted |aws made by the State to protect the environnent
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and ecology of the area. In such a case, we need not be
oppressed by considerations of balancing the interests of
econornmy and ecology. Mat has already been done by the
Legi sl ature and Par | i ament . The grievance of tile
petitioner is against the executive. Charged with the
del egation of inplementing the laws of the land, the
executive is yet failing to doits duty by law and by
peopl e, when faced with the m ght of nobney; respect for |aw
is dissolving into respect for ganmon says the petitioner
Let us therefore first find out which laws are violated, if
any, and then decide, what are the proper directions to
make.

(A) Section 2 of the Forest(Conservation)Act read wth
Section 29 of the Rajasthan Forest Act and Rule 4 (6) of the
Raj ast han M nor M neral “Concessi ons Rul e.

Section 29 of the Rajasthan Act enmpowers the Governnent to
declare any forest land or waste land to be a protected-
forest.  Subsection (1) says that, "the State CGovernnment may
by notification in the official gazette declare the
provi sions of this chapter applicable to any
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forest land or waste | and which is not included in a reserve
forest hut which is the property of the State Governnent or
over which the State Governnent has proprietary rights" It
is not disputed in this case that the I and over which the
listed mnes (mnes listed in Appendi x A and to the Report
of the Justice ML. Jain Conmttee) are situated is the
property of the State Governnent. ~The State Governnent is
enpowered not only to declare any forest |and as a protected
forest but also any waste | and as such. Theidea evidently
is not only to protect the existing forest hut also to bring
waste |ands under schenmes of afforestation. ~Once  declared
as protected forest the distinction between forest land and
wast e | and di sappears. The entire area beconmes a protected
forest. Before, however, declaring any forest |and or waste
land as a protected forest, the State Governnent is  obliged
to nake an enquiry into the nature and extent of the rights
of the State Governnent and of private persons in’ or/ over
the forest land or waste | and proposed to be declared as
protected forest and record the sane at —a survey or
settlenent or in such other manner as the State Governnent
thinks sufficient. This is the requirenent of sub-section
(3). However, the proviso to sub-section (3) enpowers the
State Governnent, in case it thinks that such an enquiry and
record will occupy such length of tine as in the neantine to
endanger the rights of the State CGovernnent, it may, pendi ng
such enquiry and record, declare a particular area to be a
protected forest w thout, of course, abridging or affecting
any rights of individuals or comunities. Sub-section (4)
enpowers the State Governnent to delete any area from out of
the area declared as protected forest. Reading Section 29
as a whole, it appears, the normal rule is to nmke an
enquiry into the rights of the State Governnent and of the
private parties over the |land proposed to be declared as
protected forest in the first instance, prepare a record
thereof and then declare it as a protected forest. But in
case of urgency it is open to the State Governnent to issue
such notification forthwith subject, of course, to the
existing rights of individuals and communities in the area
concerned. In this case, the notification dated January 1
1975 issued by the Governnent of Rajasthan appears to be one
i ssued wunder the proviso to sub-section (3). Sri Bhandare
submits that a notification issued under the proviso to sub-
section (3) is only an interimor provisional notification
and that after conducting the enquiry contenplated by the
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mai n linb of sub-section,(3) a regular and pr oper
notification under sub-section (1) has still to be issued.
Until then, he subnmits, the declaration as protected forest
does not take effect. W are not
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prepared to agree. Section 29 contenplates only one
notification declaring an area as a protected forest.
Wet her issued after a normal enquiry and record or without
enquiry or record, Section 29 contenplates only one
notification and not two in any event. Therefore, the
notification issued is the valid and effective one. It is
not a provisional or prelimnary notification. It is not
al so the case of the mine-owners that |eases or licences in
their favour were granted prior to January 1, 1975. Al of
themwere granted in the mddle of or in the late eighties.
The savings clause contained in the proviso to sub-section
(3) does not avail them

In view of the anmbiguity prevailing with respect to the
preci se boundaries of the area or areas declared as
protected forest” under the notification dated January 1

1975, the Justice ML. Jain committee was appointed by this
court to demarcate and identify the areas declared as
protected forest under the said notification, with the help
of the Revenue and Forest Departnents of the State of
Raj ast han. It has .done so. Besides being headed by a
forner Judge of the Rajasthan Hi gh Court, it was conposed of
high officials of the Government of Rajasthan. They have
undertaken an elaborate and intensive exercise and have
demarcated the areas declared as protected forest with the
hel p of the official maps and records. W see no reason not
to accept the said report. The several objections submtted
by the m ne-owners cannot prevail over the official naps and
records. They were represented before the Conm ssion at the
time of the said exercise. It is significant to notice that
the di ssent note appended by the officers of the Governnent
of Rajasthan was not with respect to the demarcation or
identification of areas declared as protected forest, but
only with respect to the closure of the mnes ‘operating

within those areas. The report ~of the committee is
accordi ngly accepted herewth.
Once an area is declared as a protected forest, it cones

within the purview of the Forest (Conservation) Act, 1980.
It becones a forest land within the neaning of Section 2.
The effect of this position is that no non-forest —activity
can be carried on in the said area except-with the prior

appr oval of the Central Government. Even the State
CGovernment cannot carry on any such non-forest activity in
the said area w thout such prior approval. That the mning

activity amounts to non-forest purpose is beyond dispute.
Thus, the grant of mning | eases/|icences
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and their renewal by the State Governnment. wi thout obtaining
the prior approval of the Central Governnent, in respect of
the mnes situated wthin the protected forest, after
January 1, 1975 is contrary to law. Al the mnes listed in
Appendix A to the committee's report do fall wthin the
areas declared as protected forest while the mnes listed in
Appendix B fall partly within and partly outside such areas.
According to Rule 4(6) of the Rajasthan Mnor Mnera

Concession Rules, 1986 too, no mning )ease could have been
granted or renewed within the forest "wi thout clearance from
the Central Governnent. in accordance wth the Forest
(Conservation) Act, 1980 and the Rules nmmade thereunder”.
Admittedly, no such prior approval or clearance of Centra

CGovernment was obtai ned. The Chairman of the Committee, Sr
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justice ML. Jain has recommended that 215 m nes nentioned
in appendix A to his report, which are situated wholly
within the protected forest should he closed forthwth.
There can hardly be any valid objection in lawto the said
recomendat i on. Simlarly, wth respect to 47 m nes
mentioned in appendi x-B to the report, the |learned Chairnan
has recomended that they should be closed forthwith in so

far as they fall within the protected forest. To this
reconmendati on al so, there can be no valid objection in | aw.
At this stage, it would be appropriate to consider the

application filed by State of Rajasthan for permssion to
delete an extent of 5.02 sq. Km fromout of the protected
forest. The applicationis confined only to 208 m nes out
of 262 listed nmnes. 54 mnes nentioned in para (9) of the
application are proposed to be closed: indeed, according to
the counsel for the State, they have already been closed.
Rel i ance is placed upon the order dated May 14, 1992 in this

behal f. It is pointed out that the said order does
contenpl at'e such nodi fication, of course, with the
perm ssion ~of this Court and for valid reasons. It is

pointed out that for such deletion  or nodification, the
prior approval of the Central” Government is not required.
No such requirement  is prescribed either in the Forest
(Conservation) Act or Rajasthan Forest Act, it is submtted

In this context, the submission of Sri MC.  Bhandare may
al so be considered. He says that there are a nunber of
m nes around and outside the area declared as protected
forests and that  no purpose would be served by nerely
closings the mines within the protected forest and |eaving

those outside wunhindered. He says that all these mnes
within and outside, are within the tiger reserve, as per the
Raj ast han Gover nment map though outside the sanctuary. May
be so.
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But it cannot he forgotten that purpose of Forest Acts and
purpose of Environmental Protection Acts may not al ways be
the sane. Such closure may not | serve the environnenta
pur pose-assuming that factual situation asserted by the
| earned counsel is true, upon which aspect we need not and
do not make any pronouncement but it nay serve the forest
purpose. Be that as it may, both the purposes appear to be
intertwined in this case.ln this situation,  we think it
appropriate that the nerits of the said proposal be exam ned
by the Mnistry of Environnment and Forests, Governnent — of
India and a report subnitted to this Court, wthin three
nmonths fromtoday. Oders will be passed on the application
for directions filed by the State of Rajasthan after
considering tile said report.

(B) Notification issued by the Central Governnent = under
Section 3 of the Environnent (Protection) Act, 1986 on My
7, 1992:

This notification expressly prohibits the carrying on of the
m ning operations, except with the Central Covernnment’s
prior permssion, in the "areas covered under project
tiger". The prohibition extends to existing mning |eases
in Sanctuaries/National Park. Al mning operations are
prohi bited therein. The table appended to the notification
particul ari ses the areas where carrying on the processes and
operations aforesaid is prohibited without the perm ssion of
the Central Governnent. They include all reserve forest.
protected forest or any other area shown as forest in the
land records nmintained by the State Governnent as on the
date of the issuance of tile said notification in relation
to inter alia Alwar district of the State of Rajasthan. The
table also includes "all areas of Sariska National Park and
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Sariska Sanctuary notified under the Wldlife (Protection)
Act, 1972 (53 of 72)". we cannot agree with the |[earned
counsel for mine-owners that the area declared as project
tiger in the Alwar district has not been properly identified
or that it is not properly identifiable. Both the State
CGovernment and Central CGovernnent have demarcated them in
exactly identical manner. The map produced before us by the
State Governnment is a detailed plan, prepared wth great
care. There is no reason to presune that it is not prepared
by conpetent persons on the basis of the relevant material

The map delineates the area declared as sanctuary within the

area declared as tiger reserve. The location of Ilisted
mnes is clearly nmarked. They fall wthin the tiger
reserve-
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though outside the sanctuary. A publication by the Forest
Survey of India.  Dehradun. Mnistry of Environnent and
Forest,  Governnent of India,entitled ’'Status of Forest
covering /in Project’ Tiger Reserve has been placed before
us. At ' pages 92-94. we find the map of Sariska 'Tiger
reserve, Rajasthan. The boundari es, shape and di nensi ons of
the said map tally fully and perfectly with the map prepared
by the State of Rajasthan. ~Thus, there can be no legitimte
di spute with respect to the correctness of the map produced
by Governnent of  Rajasthan or with respect to the area
declared as tiger reserve. Both the State Governnent and
Central Governnent have delineated it.” May be that the
declaration as tiger reserve was wthout ‘any statutory
authority and is relatable to the executive power of the
Uni on of India-but tile notification issued under Section 3
of the Environnment (Protection) Act puts the 'stanp of
statutory authority over it. The Central Governnment has
specifically stated in its affidavit that no “prior
perm ssion was obtained with respect to'the mnes | located
within the tiger reserve. On this ground, the nining
operations being carried on in the tiger reserve, including
the listed mnes also, appears to be contrary to law of
course, this notification has conme only in My, 1992.

Now coming to the appropriate directions to be nade in this
behalf, it should be borne in mnmnd that there is a
di stinction between the |isted mnes and those mines which
are situated outside (he protected forest but wthin the
tiger reserve. So far as the listed mnes are concerned,
the very grant and renewal of those mining | ease/licences is
itself illegal. These areas were declared as protected
forest is far back as January 1, 1975. |If ~so no nining
| ease or licence could have been granted in respect of the
mnes situated within the protected forest without clearance
fromthe Central Government as required by Rule 4(6) of the
Raj asthan M nor M neral Concession Rules and wi thout /prior
approval of the Central Governnent under section 2 of the
Forest (Conservation) Act, 1980. It is an adnmitted fact
that all these |l eases and |licences were granted after  1980.
There is also (he order of this Court dated Cctober 11, 1991
directing that "no mning operation of whatever nature shal
be carried on in the protected area"-Protected area does,
without a doubt, include the areas declared as protected
forest). The reconmendation of the Chairnan of the
Conmittee, Sri justice ML. Jainisal so to the effect that
the mning activity in the listed m nes should be stopped
forthwth. Even wth respect to the nines in appendix-B
(which partly full within and partly outside the protected
43

forest areas) the reconmendation of the Chairman is that
they should he closed to the extent they fall wthin the
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protected forest. The Central Governnment has al so taken the
stand that the mning activity in these areas is illegal and

cannot PO on. As against this is the plea of the Rajasthan
CGovernment and of the mne-owners that the area covered by
these mines should be allowed to be del eted/ excluded from
the protected forest in lieu of their offer to include an
equal extent of area within the protected forest. W do not
propose to express any opinion on this plea of the Rajasthan
Government and the mine-owners for the reasons recorded
her ei nbef ore. W would like to have the opinion of the
Central Governnent on the said plea or proposal, as it my
be called, Only thereafter shall we consider the request of
the State Governnment. But is on today, the situation is
that the mining activity in the listed mnes (according to

the Raj asthan Governnent, it has already stopped all nining
activities in 54 mnes specifiedin its application) is
illegal and has to stop. My be that this will have the
effect ~of mning to halt the activity involving a good
amount | of capital ‘and a | arge nunber of workers. But in
vi ew of the i nherent illegality attaching to them indicated
her ei nbefore. ~we have no option but to close them We
cannot permit themto operate. |If and when the centra

government recomends the plea of the State Governnent and
any of the areas already declared as protected forest are
deleted with | eave/of this court, can the mning activity go
on in these areas. /It is accordingly directed that al
mning activity in the mnes mentioned in appendix Ato the
report of Sri justice M |-. Jain Committee shall stop
forthwth. Simlarly, the mning activity in_ the mnes
mentioned in appendix-B to the said report shall also stop
forthwith in so far as they fall within the protected forest
ar eas. "The pl ea of the Rajasthan Government and  of’ the
m ne-owners shall he considered by Departnent of Forest and
Envi ronnent, CGovernnent of Indiaand report submitted to
this Court within three nonths.

Now coming to the mnes |ocated outside the protected forest
areas but within the tiger reserve, it cannot be said that
the very grant of mining |lease/licence is itself illegal in
their case- unless, of course, such mning | ease/ |icence or
its renewal has been granted on_ or after My 7,1992
(particulars in this behalf are not nade avail able to us).
The illegality has attached to these mnes by virtue of ~the
notification issued by the central governnent under Section
3 of the Environment
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(Protection) Act on May 7,1992. In the circunmstances, it is
directed that the mning activity in the mnes situated
outside the protected forest areas but wthin the tiger
reserve nmmy continue for a period of four nonths. Wthin
this period it shall be open to the concerned nmine owners to
approach t he Department of Forest and Envi-ronnent,
Government of India for permission to continue their  mning
operations. They can continue the mning operations in
these mnes only if the central government permts them and
subject to the orders of the central government in that
behal f. If no pernissionis obtained from the centra
government within the said period of four nonths, the nining
activity in the entire area declared as tiger reserve shal
stop and cease on the expiry of four nonths.

List this matter for further orders on July 12, 1993.

N V. K Petition Pending
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