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ACT:

Madras Prohibition Act, 1937 (Mad. X O 1937), ss. 4(1),
4(2), 28, 29, 30, 3l, 32-Constitutional validity-Legislative
conpetency Pith and substance of the legislation -The
CGovernment of India Act, 1935 (26 Geo. 5 & 1 Edw. 8 Ch. 2),
s. 107(r), Sch. 7 List 11, Entry 31-Constitution of India,
Art. 4.

HEADNOTE

The appel |l ants were charged before the Presidency Magi strate
for offences under the Madras Prohibition Act, 1937 and when
t he cases were taken up for trial they raised the
contentions that SS. 4(2) and 28 to 32 of the Act are void
under S. 107(1) of the Governnent. of India Act, 1935,

because they are repugnant to the provisions of the Indian
Evi dence Act, 1872, and the Code of Criminal Procedure,

1898, and al so because they are repugnant to Art. 14 O the
Constitution of India. On their application, the Magistrate
referred the questions for the opinion of -the “H gh Court
under S. 432" of the Code of Criminal Procedure. The High
Court having answered the questions agai nst the —appellants
they preferred the present appeal under Art. 136.

Hel d, that the Madras Prohibition Act, 1937, is both in form
and in substance a lawrelating to intoxicating liquors and
that the presunptions in S. 4(2) and the provisions relating
to search, seizure and arrest in SS. 28 to 32 of the Act
have no operation apart from of fences created by the Act and
are wholly ancillary to the exercise of the |egislative
power under Entry 31 in List Il, Sch. 7 of the Governnent of
India Act, 1935. Accordingly the Act is inits entirety a
law within the exclusive conpetence of the Provincia

Legi sl ature and the question of repugnancy under S. 107(1)
of the Government of India Act, 1935, does not arise.

VWen a law is inmpugned on the ground that it is -ultra vires
the powers of the |legislature which enacted it, what has to
be ascertained is the true character of the legislation. To
do that, one nust have regard to the enactnent as a whole,
to its objects and to the scope and effect of its
provi si ons. If on such examination it is found that the
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legislation is in substance one on a matter assigned to the
| egislature, then it must be held to be wvalid in its
entirety, even though it might incidentally trench on
matters which are beyond its conpetence. It would be quite
an erroneous approach to the question to view such a statute
not as an organic whole, but as a nmere collection of
sections, then disintegrate it into parts, exam ne under
what heads of |egislation those parts

52

400

woul d severally fall, and by that process determ ne what
portions thereof are intra vires, and what are not.

Subr ahmanyan Chettiar v. Mithuswanmi Goundain, (1940) F.C R

188, Pyafulla Kumar Mukherjee v. The Bank of Commerce Ltd.
(1940) L.R 74 1. A 23 and Lakhi Narayan Das v. The Province
of Bihar (1949) F.C. R 693, relied on.

Held further, that the presunptions in s. 4(2) O the Act do
not off end the requirements as to equality before law or
the equal 'protection of laws under Art. 14, as they have to
be raised against all persons against whom the facts
nmentioned  therein are established. ~Even assunming that the
law in Anerica that a presunption of guilt would offend the
requi rement of the equal protection of laws unless there is
a rational connection between the act proved and the
ultimate fact presuned, could have application to the Indian
Constitution, on a proper reading of the sections there is a
reasonable relation between the presunption raised in S.
4(2) and the offences under s. 4(1)-.

WIlliam N MFarland v. American-Sugar Refining Conpany, 24l
UusS 79; 6o L. Ed. 899, Albert 1. Adans v. People of the
State of New York, 192 U.S. 585 48 L. Ed. 575 and Robert
Hawes v. State of CGeoriya, 258 U S. 1 66 L. Ed. 431

referred to.

JUDGVENT:

CRI M NAL APPELLATE, JURI SDICTION: Crimnal Appeals Nos. 20
to 23 of 1955.

Appeal s by special |eave fromthe judgnent and order dated
May 7, 1954, of the Madras Hi gh Court-in Crimnal~ Revision
Cases Nos. 57 to 60 of 1954 and Case Referred Nos. 2 to 5 of
1954,

N. C. Chatterji, S. Venkatakrishnan and S. Subranani-an,
for the appellants.

V. K. T. Chari, Advocate-Ceneral, Madras, Ganapathy Iyer
and T. M Sen, for the respondent.

1956. Novenber 28. The Judgnment of the Court was delivered
by

VENKATARAMA AYYAR J. -The point for decision in these appeal s
is whether ss. 4(2), 28, 29, 30, 31 and 32 of the Madras
Prohi bition Act No. X of 1937, hereinafter referred to as
the Act, are unconstitutional and void.

It will be convenient first to set out the inpugned
statutory provisions. Section 4, omtting what 1is not
material runs as foll ows;

401

4(1) " Whoever

(a) imports, exports, transports or possesses |iquor or any
i ntoxicating drug; or

(g) wuses, keeps or has in his possession any materials,
still, utensil, inplenent or apparatus whatsoever for the
tapping of toddy or the manufacture of |I|iquor or any
i ntoxicating drug; or

(j) consunes or buys liquor or any intoxicating drug ; or
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(k) allows any of the acts aforesaid upon prenmises in his
i medi at e possession,
shal I be puni shed-

Provided that nothing contained in this sub-section shal
apply to any act done under, and in accordance wth, the
provi si ons of this Act or the terns of any rul e,
notification, order, licence or permt issued thereunder

(2) It shall be presuned until the contrary is shown-

(a) that a person accused of any of fence under clauses (a)
to (j) of sub-section (1) has conmitted such offence in
respect of any liquor or intoxicating drug or any still,
utensil, inplenent or apparatus whatsoever for the tapping
of toddy or the manufacture of liquor or any intoxicating
drug, or any such materials as are ordinarily used in the
tapping of toddy or the manufacture of |[|iquor or any
i ntoxi cating drug, for the possession of which he is unable
to account satisfactorily ; and

(b) that a person accused of any of fence under clause (k)
of sub-section (1) has commtted such offence if an offence
is proved to have been commtted in premises in his
i medi at e possessi on in respect  of any l'iquor or
intoxicating drug or ~any still, wutensil, inplenent or
apparatus whatsoever - for ~the tapping of toddy or the
manuf acture of |iquor or any intoxicating drug, or any such
materials as are ordinarily used in the tapping of toddy or
the manufacture of liquor or any intoxicating drug.
402

Section 28 provides that if any Collector, Prohibition
O ficer or Magi strate has reasonto believe that an offence
under s. 4(1) has been committed, he may issue a warrant for
search. Section 29 confers-on certain officers. power to
search and seize articles even without- a warrant, under
certain circunstances. Section 30 provides for  certain
classes of officers entering any place by day or night for
i nspection of stills, inplements, liquor and the like.
Section 31 authorises the officers enmpowered to make entry
under ss. 28, 29 or 30, to break open any door or w ndow and
renove obstacles, if otherw se they could not nmake entry.
Section 32 confers authority on a Prohibition O ficer or any
of ficer of the Police or Land Revenue Departments to arrest
wi thout warrant any person found committing any offence
under s. 4(1).

Now, the facts are that on Novermber 18, 1953, t he
Prohi bition Oficer, Madr as Cty, and the Deput y
Conmi ssioner of Police nade a search of prem ses No. 28,
Thani kachala Chetty Street, Thyagarayanagar, Mdras, and
seized several bottles of foreign 1liquor  and gl asses
contai ning whisky and soda. The appellant, ! Lakshmanan
Chettiar, was residing at the prem ses, and the other ~three
appel lants, A. S. Krishna, R Venkataraman and V. S
Kri shnaswany, were found drinking fromthe glass “tunblers.
Al  the four were imediately put under arrest and 'in due
course charge-sheets were laid against them for offences
under the Act. The three appellants other- than Lakshmanan
Chettiar were charged under ss. 4 (1) (a) and 4 (1) (j) for
possessi on and consunmption of [liquor, and Lakshmanan
Chettiar was charged under s. 4 (1) (k) for allowing the
above acts in premises in his i nmedi ate possession, a under
s. 12 for abetment of the offences. He was also charged
under s. 4 (1) (a) on the allegation that though he was a
perm t-holder, he was in possession of nore units than were
al | owed under the permit, and that by reason of the proviso
to that section, he had committed an of fence under s. 4
(1) (a). Inmediately after service of summons, t he
appel l ants filed an application unders. 432 of the Crimna
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Procedure Code, wherein they contended that ss. 4(2) and 28
to 32 of the Act were
403

repugnant to the provisions of the Constitution, and were
therefore void, and prayed that the above question m ght be
referred for the decision of the High Court. The Third
Presidency WMagistrate, before whom the proceedings were
pending, allowed the application, and referred to the High
Court as many as seven questions on the constitutionality of
various sections of the Act. This reference was heard by

Raj amannar , CJ., and Umamaheswaram J., who hel d,
di sagreeing with the appellants, that ss. 4(2) and 28 to 32
were valid,, and answered the reference against them

Against this judgnent, the appellants have preferred the
present appeals under Art. 136 of the Constitution

Two contentions have been-urged in support of the appeals:
(1) Section 4(2) and sa. 28 to 32 of the Act are void under
s. 107 of the Government of India Act, 1935, which was the
Constitution “Act in force when the Act in question was
passed, 'because they are repugnant to the provisions of
existing Indian |aws with respect to the same matter, to
wit, Indian Evidence Act | of 1872 and Criminal Procedure
Code Act No. V of 1898, and (2) the inpugned sections are
repugnant to Art. 14 of the Constitution; and have therefore
beconme void under Art. 13(1).

(1) Taking the first contention, the point for’ decision is
whet her the inmpugned provisions are hit by-s. 107 of the
Government of India Act, 1935. Subsection (1) of s. 107,
which is the rel evant provision, runs as follows:

“"I'f any provision of-a Provincial law is repugnant to any
provi sion of a Federal law which the Federal |egislature is
conpetent to enact or to any provision of an existing Indian
law with -respect to one of the matters enunerated in the
Concurrent Legislative List, then, subject to the provisions
of this section, the Federal |law, whether passed before or

after the Provincial law, or, asthe case may be, the
existing Indian |aw, shall prevail and the Provincial |aw
shall, to the extent of the repugnancy, be void. "

For this section to apply, two conditions must be fulfilled:
(1) The provisions of the Provincial law and those ~of the
Central legislation nust both be in respect

404

of a matter which is enunmerated’ in the Concurrent List, and
(2) they must be repugnant to each other. It is only when
both these requirenents are satisfied that- the provincia
law will, to the extent of the repugnancy, becone void. The

first question, therefore, that has to be decidedis, is the
subj ect-matter of the inmpugned -legislation one that falls,
within the Provincial List, in which case s. 107 would be
i napplicable, or is it one which falls within the Concurrent
List, in which case the further question, whether it is
repugnant to the Central legislation will have to be decided
?

The Entries in the Lists which are material for the present
di scussion are the foll ow ng:

List Il-Provincial Legislative List.

2. Jurisdiction and powers of all courts except the
Federal Court, with respect to any of the matters in this
list; procedure in Rent and Revenue Courts.

31. Intoxicating liquors and narcotic drugs, that is to
say, the production, manufacture, possession, transport,
purchase and sale of intoxicating |liquors, opiumand other
narcotic drugs, but subject, as respects opium to the
provisions of List | and, as respects poisons and dangerous
drugs, to the provisions of List 111.
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37. Ofences against laws wth respect of any of the
matters in this list.

List Ill-Concurrent Legislative List.

2. Crimnal Procedure, including all matters included in
the Code of Crimnal Procedure at the date of the passing of
this Act.

5. Evi dence and oaths; recognition of laws, public acts
and records and judicial proceedings.

Now, it is not contested that the Madras Prohibition Act, as

a whole, is alawin respect of intoxicating 1iquors,
falling within Entry 31 of the Provincial list. The
decl ared object of the enactnment as stated in the preanble
to it is "to bring about the prohibition...... of the
producti on, manuf act ur e, possessi on, export, i mport,
transport, purchase, sale and assunption of
405

intoxicating liquors.... ......: And this is carried out in
s. 4(l), which enacts prohibition in respect of the above
matters, and inposes penalties for breach of the sane. The

ot her provisions of the Act may broadly be divided into
those which -are intended to effectuate s. 4(1) and those
which regulate the grant of licences and permts. The
legislation is thus-on a topic which is reserved to the
Provi nces and woul d therefore fall outside a. 107(1) of the
Constitution Act.

The argunent of M. N C Chatterjee for the appellant is
that though the ' Act is wthin the conpetence of the
Provincial Legislature in so far as it prohibits possession,

sal e, consunption, « etc., of liquor wunder 3. 4(1), the
matters dealt with under s. 4(2) and ss. 28 to 32 fall not
within Entry 31 of List Il but within Entries 5 and 2
respectively of List 1l1l, and to -that ext ent, t he

legislation is on natters enunerated in the Concurrent List.
He contends that a. 4(2) enacting as it does a presunption
to be drawn by the court on certain facts being established,
deals wth what is purely a matter of evidence, and it 1is
therefore not a law on intoxicating |iquors but evidence.
Li kewi se, he argues, the -provisions in ss. 28 to’ 32 dea
with matters pertaining to Criminal Procedure, such as
warrants, seizure and arrest, and have no connection wth

intoxicating liquors. It is accordingly contended that ss.
4(2) and 28 to 32 are legislation under Entries 5 and 2° of
List 1Il, and that their validity nmust be tested under s.
107(1).

The appellants are right in their contention that s. 4(2) of
the Act enacts a rule of evidence but does it follow from
this that it is a law on evidence, such as is contenpl ated
by Entry 5 in the Concurrent List ? so also ss. 28 to 32
undoubtedly deal with nmatters of Procedure in relation to
crimes, but are they for that reason to be regarded as
legislation on Crimnal Procedure Code within Entry 2 of
List 11l ? The basic assunption on which the argunent of the
appel l ants rests is that the heads of |egislation set out in
the several Lists are so precisely drawn as to be nutually
excl usi ve. But then, it nust be renenbered that we -are
construing a federal Constitution, It is of the

406

essence of such a Constitution that there should be a
distribution of the legislative powers of the Federation
between the Centre and the Provinces. The schenme O
distribution has varied with different Constitutions, but
even when the Constitution enunerates el aborately the topics
on which the Centre and the States could Ilegislate, sone
overlapping of, the fields of legislation is inevitable.
The British North America Act, 1867, which established a
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federal Constitution for Canada, enunerated in ss. 91 and 92
the topic,-,, on which the Dom nion and the Provinces could

respectively legislate. Notwi thstanding that the lists were
franed so as to be fairly full and conprehensive, it was not
long before it was found that the topics enunmerated in the
two sections overl apped, and the Privy Council had tine and
again to pass on the constitutionality of |laws made by the
Dom nion and Provincial |egislatures. It was in this
situation that the Privy Council evolved the doctrine, that
for deciding whether an inmpugned legislation was intra
vires, regard rmust be had to its pith and substance. That
isto say, if a statute is found in substance to relate to a
topic with. in the conpetence of the legislature, it should
be held to be intra vires, even though it mght incidentally
trench on topics not withinits legislative conpetence The
extent of the encroachnment on matters beyond its conpetence
may be an el enent in determ ning whether the legislation is
col ourable, thatis, whether in the guise of making a | aw on
a matter within it conpetence, the legislature is, in truth,
nmaki ng a law on a subject beyond its conpetence. But where
that is not the position, then the fact of encroachmen does
not affect the vires of the | aw even as regards the area of
encroachment. Vide Citizens |Insurance Conpany of Canada V.
WIlliam Parson8(1l), The Attorney General of Ontario v. The
At t or ney- Gener al for the Domnion of Canada( 1), The
Attorney-General of Ontari, v. The Attorney-Ceneral for the
Dom nion(3 ), Union Colliery Conpany of British Colunbia v.
Bryden(4) Attorney-Ceneral for’ Canada v. Attorney-GCenera
f or

(1) [1881] 7 A. C. 96. (3) [1896] A C. 348.
(2) [1894] A C. 189. (4) [1899] A C. 580.
407

Ontario(,), Attorney-General for Al berta v.. AttorneyGenera

for Canada(2 ), and Board of Trustees of Letherbridge
Nor t her n Irrigation District ~v. Independent Order of
Foresters(1).

The principles laid down in the above decisions have been
applied in deciding questions as to the vires of statutes
passed by the Indian |egislatures under the Governnent of
India Act, 1935. |In Subrahmanyan Chettiar —v. Mittuswani

Goundan(4), the question was as to whether the Madras
Agriculturalist’ Relief Act IV of 1938, which was wi thin the
exclusive conpetence of the Provincial Legislature  under
Entries 20 and 21 in List 11 was ultra vires, in so far as
it related to prom ssory notes executed by agriculturists by
reason of the fact that under Entry 28, List 1, "cheques,

bills of exchange, prom ssory notes and ot her like
instruments " were matters falling within the exclusive
jurisdiction of the Centre. 1In holding that the | egislation
was intra vires, Sir Maurice Gwer C. J. stated the reason
in these terns:

“ It nust inevitably happen from tine to tine t hat
| egi sl ation, though purporting to deal with a subject in one
list, touches also on a subject in another list, and the
different provisions of the enactnent may be so closely
intertwined that blind adherence to a strictly verba

interpretation would result in a large nunber of statutes
bei ng decl ared invalid because the Legislature enacting them
may appear to have legislated in a forbidden sphere. Hence
the rule which has been evolved by the Judicial Conmittee
whereby the inpugned statute is examned to ascertain its

pith and substance’ or its 'true nature and character’, for
the purpose of determning whether it is legislation in
respect of matters in this list or inthat............ "

This point arose directly for decision before the Privy
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Council in Prafulla Kumar Mukherjee v. The Bank of Commerce,
Ltd. (5). There, the question was whet her the Bengal Mney-
Lenders Act, 1940, which

(1) [1937] A.C. 355. (4) [1940] F.C.R 188

(2) [1939] A C 117. (5) [1946-47] 74 1. A 23

(3) [1940] A C 513.

53

408

l[limted the anbunt recoverable by a noney-I|ender for
principal and interest on his loans, was valid in so far as
it related to prom ssory notes. Mney-lending is within the
exclusive competence of the Provincial Legislature under
I[tem 27 of List Il, but prom ssory note is a topic reserved
for the Centre, vide List 1, Item28. It was held by the
Privy Council that the pith and substance of the inpugned
| egi sl ation bei ng noney | endi ng, it was valid
notwi t hstanding that it incidentally encroached on a field
of legislation reserved for the Centre under Entry 28.
After quoting w th approval the observations of Sir Maurice
Gwer C.J.in Subrahmanyan Chettiar v. Mittuswam Goundan

(supra) above quoted, Lord Porter observed:

"Their Lordships agree that this passage correctly describes
the grounds on which therule is founded, and that it
applies to Indian as well as to Dom nion |egislation

"No doubt experience of past difficulties has nmade the
provi sions of the Indian Act nore exact in sonme particul ars,
and the existence of the Concurrent List has made it easier

to distinguish between those natters which are essential in
determining to which Iist particular provision should be
attributed and those which are nmerely incidental. But the

over | appi ng of subjectmatter is not avoi ded by -substituting
three lists for two, or even by arranging for-a hierarchy of
jurisdictions. Subjects nmust still overlap, and where they
do, the question nust be asked what in pith and substance is
the effect of the enactnment of which conplaint is made, and
in what list is its true nature and character to be found.
If these questions could not be asked, much beneficent
legislation would be stifled at birth, and nmany of the
subjects entrusted to Provincial legislation could’  never
effectively be dealt with."

Then, dealing with the question of  the extent of the
invasion by the Provincial legislation into the Federa
fields, Lord Porter observed:

"No doubt it is an inportant matter, not, as their Lordships
think, because the validity of an Act can be determi ned by
discrimnating between degrees of invasion, but for the
pur pose of determ ning what is the

409

pith and substance of the inpugned Act. |Its provisions nay
advance so far into Federal territory as to show that its
true nature is not concerned with ProVincial matters, but
the question is not, has it trespassed nore or less, but is
the trespass, whatever it be, such as to show that the pith
and substance of the inpugned Act is not noney-I|endi ng but
prom ssory notes or banking? Once that question i s
determined the Act falls on one or the other side of the
line and can be seen as valid or invalid according to its
true content."

Then, there is the decision of the Federal Court in Lakhi
Narayan Das v. The Province of Bihar (1). There, the
gquestion related to the validity of Ordinance No. |V of 1949
promul gated by the Governor of Bihar. It was attacked on
the ground that as a legislation in terns of the Odinance
woul d have been void, under s. 107(1) of the Governnent of
India Act, the Ordinance itself was void. The object of the
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Ordi nance was the nmaintenance of public order, and under

Entry | of List Il, that is a topic within the exclusive
conpet ence of the Province. Then the O dinance provided for
preventive detention, inposition of collective fines,

control of processions and public nmeetings, and there were
special provisions for arrest and trial for offences under
the Act. The contention was that though the sections of the
Ordinance relating to naintenance of public order might be
covered by Entry | in List Il, the sections constituting the
of fences and providing for search and trial fell wthin
Itens | and 2 of the Concurrent List, and they were void as
bei ng repugnant to the provisions of the Crimnal Procedure
Code. In rejecting this contention, Mikherjea J. observed:

" Thus all the provisions of the Ordinance relate to or are
concerned primarily with the nmai ntenance of public order in
the Province of Bihar and provide for preventive detention
and simlar other measures in connection with the same. It
is true that violation of the provisions of the Ordinance or
of orders passed under it have been made crimnal offences
but of fences against laws w th respect to matters specified
in List 11

(1) [1949] F.C.R 693.

410
would come within 'tem 37 of List Il itself, and have been
expressly excluded/fromltem| of the Concurrent List. The

ancillary matters laying down the procedure for trial of
such of fences and the conferring of jurisdiction on certain
courts for that purpose would be covered conpletely by Item
2 of List Il and it is not necessary for the Provincia

Legislature to invoke the -powers under Item 2 of the
Concurrent List."

He accordingly held that the entire legislation fell. wthin
Entries | and 2 of List Il, and that ~no question of
repugnancy under s. 107(1) arose. ~This reasoning furnishes
a conmpl ete answer to the contention of the appellants.

The position, then, mght thus be summed up Wen a law is
i mpugned-on the ground. that it is ultra vires the powers of
the |l egislature which enacted it, what has to be ascertai ned
is the true character of the legislation. To do that, one
must have regard to the enactnent as a whole, to its objects
and to the scope and effect of its provisions. If on such
examnation it is found that the |legislationis in substance
one on a matter assigned to the legislature, then it nmust be
held to be valid inits entirety, even though it m-ght inci-
dentally trench on matters which are beyond its ~conpetence.

It would be quite an erroneous approach to the question to
view such a statute not as an organic whole, but as a nmere
collection of sections, then disintegrate it into parts,

exam ne under what heads of legislation those parts  would
severally fall, and by that process deterni ne what portions
thereof are intra vires, and what are not. Now, the Madras
Prohibition Act is, as already stated, both in formand in
substance, a lawrelating to intoxicating |I|iquors. The
presunptions in s. 4(2) are not presunptions which are to be
raised in the trial of all crimnal cases, as are those
enacted in the Evidence Act. They are to be raised only in

the trial of offences under s. 4(1) of the Act. They are
therefore purely ancillary to the exercise of the |egis-
lative power in respect of Entry 31 in List 11. So al so,

the provisions relating to search, seizure and arrest in
sections 28 to 32 are only with reference to offences

411

conmitted or suspected to have been conmitted under the Act.
They have no Operation generally or to offences which fal
outside the Act. Neither the presunptions in section 4(2)
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nor the provisions contained in sections 28 to 32 have any
operation apart fromoffences created by the Act, and nust,
in our opinion, be held to be wholly ancillary to the
| egi sl ation under Entry 31 in List |II. The Madr as
Prohibition Act is thus inits entirety alaw wthin the
excl usi ve conpetence of the Provincial Legislature, and the
guestion of repugnancy under s. 107(1) does not arise.

(2) It is next contended that the presunptions raised in s.
4(2) of the Act, are repugnant to Art. 14 of t he
Constitution, and that the section mnust accordingly be

declared to have beconme void under Art. 13(1). W are
unable to see hows. 4(2) offends the requirement as to
equality before |aw or the equal protection of |aws. The

presunptions enacted therein have to be raised agai nst al
persons against whom the facts nentioned therein are
est abl i shed. The argunment of M. N. C. Chatterjee is that
the facts set out in s. 4(2) on which the presunption of
guilt is raised have no reasonable relation to the offences
thensel ves, that for exanple, possession of |iquor can be no
evi dence " of possession of “mterials or apparatus for
manuf acture of |iquor under s. 4(1)(g), nor possession of
materi al s, apparatus for manufacture of |iquor, evidence of
possessi on or consunption of |iquor under s. 4(1) (a) and
(j), and that therefore the inmpugned " provision nust be
struck down as denying equal protection. He relied in
support of this contention on the foll owi ng observations of
Holmes J. in WIlliam N MFarland v. Anmerican Sugar Refining
Conpany (1):

" As to the presunptions, of course the |egislatures may go
a good way in raising one or in changing the burden of
proof, but there are linmts. It is essential that there
shall be sone rational connection between the fact. proved
and the ultimate fact presuned, and that the inference of
one fact from proof of another shall not be so unreasonable
as to be a purely arbitrary nmandate. Mbile J. & KC.R Co.
v. Turnipseed(2)."

(1) 241 U.S. 79 at 86-87 ; 60 L. (Ed. 899, 904.

(2) 219 U.S. 35, 43; 55 L. Ed. 78, 80.
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The law on this subject is thus stated by Rottschaefer on
Constitutional Law, 1939 Edition, at page 835:

" The power of a legislature to prescribe rules of evidence
is uni versally recogni sed, but it is equal |y wel
established that due process limts it in this matter. It
may establish rebuttable presunptions only if there is a
rati onal connection between what is proved and what is
permitted to be inferred therefrom"

The |aw would thus appear to be based on the 'due ,process
clause, and it is extrenely doubtful whether it can / have
application wunder our Constitution. But a reference to
American authorities clearly shows that the presunptions of
the kind enacted in s. 4 (2) have been upheld as reasonable
and not hit by the due process or equal protection clause.
In Albert J. Adans v. People of the State of New York (1), a
aw of New York had nade it an (offence to be knowingly in
possessi on of ganmbling instruments, and enacted further that
possessi on of such instrunents was presunptive evidence of
know edge. It is thus in terms sinmlar to s. 4(1)(a) of the
Act, which nmakes it an offence to be in possession of
[iquor, and to s. 4(2) which raises a rebuttable presunption
of guilt under s. 4(1)(a). In rejecting the contention that
the presunption was a violation of the due process clause,
the Court observed:

" W fail to perceive any force in this argunent. The
policy slips are property of an unusual character, and not
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likely, particularly in large quantities, to be found in the
possessi on of innocent parties. Li ke ot her ganbl i ng
paraphernalia, their possession indicates their use or
i ntended use, and may well raise some inference against
their possessor in the absence of explanation. Such is the
effect of this statute. Innocent persons would have no
trouble in explaining the possession of these tickets, and
in any event the possession is only prima facie evidence,
and the party is pernmitted to produce such testinony as will
show the truth concerning the -possession of the slips.
Furthernore, it is within the established power of the state
to prescribe the evidence which is to be received in the
courts of its own governnent."

(1) 192 U.S. 585; 48 L. Ed. 575.
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In Robert Hawes v. State of Georgia (1), the question arose
with reference toa statute of - the State of Georgia, which
had made it an offence to knowingly pernmit persons to |ocate
in premses -apparatus for distilling and nmanufacturing
prohi bited I'iquors. It also enacted a presunption that when
such apparatus was found in a place, the person in
occupation thereof shall be presumed to have know ngly
permtted the |location of the apparatus. The question was
whet her this presunption was repugnant to the due process

clause. In holding that it was not, the Court observed:
" Distilling spirits /is not an ordinary incident of a farm
and, in a prohibition state, has .illicit - character and

purpose, and certainly is not so silent and obscure in use
that one who rented a farmupon which it was or had been
conduct ed woul d probably be ignorant of it. On the contrary,
it my be presuned that one on such a farm or  one who
occupies it, wll know what there is upon it. It is not
"arbitrary for the state to act upon the  presunption and
erect it into evidence of know edge;. not perenptory, of
course, but subject to explanation, and affording the means
of explanation.™

It is therefore clear that even on the application’' of the
due process clause, the presunptions laid down in' s. 4(2)
cannot be struck down as unconstitutional. W ~should add
that the construction which the appellants seek to put on s.
4 (2) that a person in possession of liquor could, under
that section, be presumed to have committed an of fence under
s. 4(1) (g) or that a person who is in possession of
materials, inplement or apparatus could be presuned to have
conmtted offences wunder s. 4 (1) (a) and (j) is not
correct. In our opinion, the matters nentioned in s. 4 (2)
should be read distributively inrelation to the offences
mentioned in s. 4(1). Possession of liquor, for exanple, is
an offence under s. 4(1) (a). The presunption in s. 4(2) is
that if it is found in the possession of a person, he should
be presuned to have commtted the offence under s. -4(1)(a),
unl ess he could give satisfactory explanation therefor, as
for exanple, that it rmust have been foisted in the place
wi t hout his know edge. Likew se, it would be an

(1) 258 U.S. 1 ; 66 L. Ed. 431
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of fence under s. 4(1)(g) to be in possession of mterials,
still, inplenment or apparatus whatsoever for the tapping of

toddy or the manufacture of liquor. Under s. 4(2)(a), if a
person is found to be in possession of materials or other
things nmentioned in the sub-section, there is a presunption
that he has committed an of fence under s. 4(1)(g), but it is
open to him to account satisfactorily therefor. The
contention, therefore, that there is no reasonable relation
bet ween the presunption and the offence is, in our opinion
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based on a m sreading of the section.

Both the contentions wurged on behalf of the appellants
havi ng fail ed, these appeals are dism ssed.

Appeal s di sni ssed.




