http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 13

CASE NO. :
Appeal (civil) 1413 of 2003

PETI TI ONER
A. Umar an

RESPONDENT:
Regi strar, Cooperative Societies and Os.

DATE OF JUDGVENT: 28/07/2004

BENCH
N. Sant osh Hegde, S.B. Sinha & A K. Mathur

JUDGVENT:
JUDGMENT

Wth

ClVIL APPEAL NOs. 3774, 3775, 3776, 4446,
6415, 6416, 7282, 9854, 9933, 10244-10245 of
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(@S.L.P. (O No. 1096 of 2004),

Cvil Appeal No. 447 of 2004

S.B. SINHA, J:

Leave granted.in S.L.P. (C) No. 1096 of 2004.

These appeal s are directed against a judgnent and order dated
24.10. 2002 passed by a Division Bench of the H gh Court of the Judicature
at Madras whereby and whereunder several wit appeals filed by the
Appel l ants herein and wit petitions filed by the Private Respondents were
di sposed of.

The basic fact of the nmatter is not in dispute:

Cooperative Societies and Land Devel opnent Banks constituted and
registered in the State of Tam | Nadu used to be governed under Tami | Nadu
Cooperative Societies Act, 1961 (for short "the 1961 Act") and the Tam |
Nadu Land Devel oprment Banks Act, 1934. The State framed rul es under
the 1961 Act known as Madras Cooperative Societies Rules, 1963.

The 1961 Act and 1934 Act were repeal ed and repl aced by Tam'l
Nadu Cooperative Societies Act, 1983 (for short "the 1983 Act"). /Pursuant
to or in furtherance of the powers conferred thereunder, the State framed
rul es known as the Tam | Nadu Cooperative Societies Rules, 1988 (for short
"the 1988 Rules"). The 1983 Act and the 1988 Rules cane into force with
effect from 13.4.1988.

It is not in dispute that a | arge nunber of enployees, i.e., about 39%
of the total strength of the enpl oyees of the cooperative societies in the State
of Tam | Nadu, were appointed without notifying the vacancies to the
Enpl oynent Exchanges and wi thout follow ng the other mandatory
provi sions of the Act and the Rules franed thereunder relating to
recruitment.

It is not in dispute that a | arge nunber of appointees furthernore did
not have the requisite educational qualification or other qualification like
cooperative training etc. The reservation policy of the State was al so not
foll owed by the cooperative societies. The Recruitnments were nmade beyond
the pernissible cadre strength.
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Wth a view to condone the serious | apses on the part of the
Cooperative Societies in nmaking such appointnments in illegal and arbitrary

manner, the Governnment of the State of Tami| Nadu issued various orders
fromtime to time in terns whereof such appointnments were sought to be
regul arised fixing a cut off date therefor. Firstly, GO M No. 790 dated
5.7.1971 was issued ratifying the irregular appoi ntnents nmade ot herw se
than through enmpl oynent exchange upto 5.7.1971. Further, by G O Ms No.
1352 dated 7.11.1978, the cut off date was extended upto 31.12.1977. Yet
again, by GO Ms. No. 605 dated 3.6.1980, the cut off date was extended
upto 31.12.1979. By G O Ms. No. 312 dated 30.11.1987 the cut off date
was furthernore extended upto 8.7.1980. Utinmately, by GO Ms. No. 86
dated 12.3.2001 the cut off date was extended upto 11.3.2001 and t hereby
the Governnment of Tami| Nadu sought to regul ari se appoi ntments nade

after 8.7.1980 in the Cooperative Societies wthout notifying the

Enpl oynment Exchange in respect of those enpl oyees who had conpl et ed

480 days of service in twyears purported to be in terms of Tami| Nadu

I ndustrial Establishments (Conferment of Permanent Status to Worknen)
Act, 1981 (for short 'the 1981 Act’).

Relying on or on the basis of the said G O Ms No. 86 dated 12. 3.2001
several wit petitions were filed in the Hi gh Court of Judicature at Mdras
prayi ng for issuance of appropriate directions regularising the services of the
enpl oyees working in the Cooperative Societies of the State of Tam | Nadu
Sonme wit petitions were dismssed whereagainst wit appeals were filed. A
| arge nunber of wi't petitions were al so placed before the Division Bench
for hearing.

The legality and/ or validity of the aforenentioned GOMs No. 86
dated 12.3.2001 fell for consideration before the Division Bench in the said
wit appeals and wit petitions.

Havi ng regard to rival contentions the Division Bench of the High
Court franed the followi ng issues forits consideration

"(i) whether the wit petitions are maintainable?

(ii) whether the cooperative societies are covered
by the provisions of Tam | Nadu Industria

Est abl i shrent (Confernent of Permanent Status to
Wor knmen) Act, 1981 as al so the Industria

Di sputes Act, 19477

(iii) Whether GO Ms. No. 86, dated 12.3.2001
ains at regularizing all the staff appointed to
cooperative societies regardl ess of any defect or
any violation of the Rule 149 of the Tam | Nadu
Cooperative Societies Rules, 1988, as amended .in
19957

(iv) in the alternative, are the illegal appointees
entitled for statutory protection of regularization
and pernmanent status by virtue of Section 3 of the
Per manency Act subject to their conpletion of 480
man days in a continuous period of 2 years? And

(v) whet her personnel not covered by clause (iv)
are entitled for protection under the Industria
Di sputes Act, 1947?"

As regard Issue No. 1, it was held that the wit petitions are
mai nt ai nable. Issue No. 2 was al so decided in favour of the wit petitioners
hol ding that the 1981 Act is applicable to the enpl oyees of the Cooperative
Soci eti es.
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| ssues No. 3, 4 and 5 were taken up for consideration together

The Division Bench by reason of the inpugned judgnment opined that
the provisions of the 1981 Act would not be applicable as regard
appoi ntnents made in violation of the statute or statutory rules. It was
further held that in any event in terns of the 1981 Act and the G O Ms. No.
86 dated 12.3.2001 what had been exenpted by the Governnment was the
condition relating to the statutory obligation on the part of the Cooperative
Societies to notify the Enployment Exchange as regard the existing
vacanci es and not other statutory conditions. The Division Bench held:

"(i) that GOvs No. 86, Cooperation, Food and
Consuner Protection Departnent, dated

12. 3.2001, has got the effect of only authorizing
the regul arization of the enpl oyees recruited by
the cooperative societies for the period from
9.7.1980 to 11.3.2001 exenpting the intervention
of enploynent exchange;

(ii) that GOV No. 86, Cooperation, Food and
Consumer Protection Department, dated

12.3.2001, shall not operate for regularization of
any enpl oyee recruited by the cooperative
societies in violation of Sub-Rule (1) of Rule 149
of the Tami| Nadu Cooperative Societies Rules, as
amended by GOMs No. 212, Cooperation, Food

and Consuner Protection Departnent, dated
4.7.1995;

(i) in societies, where the cadre strength has not
been fixed, direct themto adopt the special bye-

law in conformity with sub-Rule (1) of Rule 149 of
the Tanmi | Nadu Cooperative Societies Rules, as
amended by GOMs No. 212, Cooperation, Food

and Consuner Protection Departnent, dated

4.7.1995;

(iv) direct the Registrar of Cooperative Societies
to issue a circular within a week fromtoday calling
upon all the cooperative societies in the State of
Tam | Nadu to conply with the direction in clause
(iii) supra;

(v) direct that within two nonths of the
approval of the special bye | aws under sub-rule (1)
of the Rule 149 of the Rules, the respective Deputy
Regi strars of Cooperative Societies having
jurisdiction over the cooperative societies in their
Di vi sions, shall enquire by issuing notice to the
entire staff recruited from9.7.1980 to 11. 3. 2001,
and decide as to whether the said recruitnment is in
conformity with the special bye | aws approved by
the Registrar of Cooperative Societies and

term nate the services of such staff nenbers,

whose appoi ntnents are in contravention of the
speci al bye | aws so approved by the Registrar of
Cooperative Societi es;

It is made clear that while considering the
validity or otherw se of the appointment of the
staff cooperative societies, the requirenent of
notifying the vacanci es to enpl oynent exchange
shal | not be taken cogni zance of.

(vi) that no cooperative staff nember appointed
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subsequent to G O Ms. No. 86, Cooperation, Food
and Consuner Protection Departnent, dated
12. 3. 2001 otherw se than through enpl oynent
exchange shall be continued in service and their
services shall be termnated forthwth.

(vii) that either the provisions of Tanmi| Nadu

I ndustrial Establishnments (Confernent of

Per manent Status to Wrknmen) Act, 1981 or the
Industrial Disputes Act, 1947, or the settlenents
entered under Sections 12 or 18 thereof, shall have
no application to the staff of the cooperative

soci eti es appointed w thout adequate qualifications
or beyond the cadre strength for the period from
9.7.1980 to 11.3.2001. This'is equally applicable
to the staff appointed to the cooperative societies,
ot herwi se than through enmpl oynent exchange, for

the period from12.3. 2001 onwards. "

M. S. Bal akri shanan, | earned seni or counsel appearing on behal f of
t he appellant relying on or on the basis of the decision of this Court in Jacob
M Put huparanbil and O hers Vs. Kerala Water Authority and O hers
[(1991) 1 SCC 28] would submt that having regard to the fact that the
appel | ants had been working in the cooperative societies for a long tine, the
Hi gh Court conmitted a serious error in not holding that they had acquired a
right for regularization.

In any event, M. Bal akrishnan woul d contend that each enpl oyee
was individually entitled to be given an opportunity of being heard so as to
enabl e the competent authority to cone to the conclusion as to whether they
had fulfilled the requirenments contained in the aforenmenti oned GOV6 No.
86 dated 12.3.2001 or not. Reliance inthis behalf has been placed on O ga
Tellis and Others Vs. Bonbay Minicipal Corporation and Qthers [(1985) 3
SCC 545] .

The | earned counsel appearing on behal f of the respondents, on the
ot her hand, supported the judgnent of the H gh Court.

The primal question which arises for consideration in these appeals is
as to whether the State had the requisite authority to direct regularisation of
services of the enpl oyees of the cooperative societies by reason of the
i mpugned GOMs No. 86 dated 12.3.2001.

The 1983 Act was enacted inter alia to make better provision for, the
organi zati on, managenent and supervi si on of-cooperative societies in the
State of Tami| Nadu as also for providing for an orderly devel opment of the
cooperative novenment in accordance with cooperative principles.

I ndi sputably, in ternms of the provisions of the 1983 Act, the cooperative
societies are required to be registered thereunder and are also liable to
conply with the provisions thereof as also the rules franed thereunder
Before the Hi gh Court source of the power of the State to issue the said
G O Ms. No. 86 dated 12.3.2001 was traced to Sections 182 and 170 of the
1983 Act as also Article 162 of the Constitution of India.

Section 170 of the Act provides for power of the Governnent to
exenpt registered societies fromany of the provisions of the Act other than
cl ause (b) of sub-section (1) of section 88 and sub-section (1) of section 89
of this Act, or of the rules, subject to such conditions as may be specified
and direct that such provisions of the rules shall apply to such society with
such nodifications as may be specified in the order. It is not the case of any
of the parties that any such order of exenption had been passed in favour of
any of the cooperative societies. Section 170 of the 1983 Act, therefore,
does not confer any power upon the State to issue the inmpugned order

In any view of the matter such an order could not have been passed
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with retrospective effect condoning the actions on the part of the cooperative
soci eties which were in flagrant violations of the provisions of the Act and
the Rul es made t hereunder.

Section 182 of the 1983 Act reads as under

"182. Power of Governnent to give directions.-(1)
The Governnent may, in the public interest, by
order, direct the Registrar to nmake an inquiry or to
take appropriate proceedi ngs under this Act, in any
case specified in the order, and the Regi strar shal
report to the Government the result of the inquiry
nmade or the proceedi ngs taken by himwthin a

period of six nonths fromthe date of such order or
such further period as the Government nay permt.

(2) In any case, in which a direction has been

gi ven under sub-section (1), the Government may,

not wi t hst andi ng anything contained in this Act,

call for ‘and exanmine the record of the proceedi ngs
of the Registrar and pass such orders in the case as
they may think fit:

Provi ded that before passing any order under this
sub-section the personlikely to be affected by such
order shall be given an opportunity of making his
representation.”

A bare perusal of the aforenmentioned provision would clearly go to
show t hat the inmpugned Government Order could not have been issued by
the State in terns thereof as the same can be taken recourse to only for the
purposes nentioned therein and not for any other. It is not a case where the
Government directed the Registrar to make an enquiry agai nst a person in
the public interest. Article 162 of the Constitution of India provides for
extensi on of executive power to the matters with respect of which the
Legi sl ature of the State has power to make laws. Article 162 of the
Constitution by no stretch of inmagination is attracted as the source of the
power of the State to pass an appropriate order nust be traced to the
provisions of the Act itself. |If the State had no power to issue the said
GOVs No. 86 dated 12.3.2001 the same nust be held to be a nullity.

Let us now consider the extent to which the provisions of the 1981
Act would apply to the fact of the present case.

The 1981 Act applies only to industrial establishments. -Industria
Establ i shment has inter alia been defined to mean "an establishnent as
defined in clause (6) of Section 2 of the Tami| Nadu Shops and
Establ i shments Act, 1947 (Tami | Nadu Act XXXVI of 1947)".

Est abl i shment has been defined in Section 2(6) of the Tam | Nadu
Shops and Establishments Act, 1947 as under

"’ Establishment’ neans a shop, conmercia
establ i shnent, restaurant, eating house, residentia
hotel, theater or any place of public anusenent or
entertai nment and includes such establishment as
the State Governnent nmay by notification declare

to be an establishment for the purpose of this Act."

M. Bal akri shnan urged that the cooperative societies are Conmercia
Est abl i shnent s.

Whet her a Cooperative Soci ety would be a comrerci al establishnment
or not would essentially be a question of fact. It cannot be said keeping in
view the legislative intent that all cooperative societies would be
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"commrercial establishments’ within the neaning of the Tam | Nadu Shops

and Establishments Act, 1947. 1t, therefore, appears that the inpugned
Covernment Order has been issued by the State without proper application

of mind. It has furthernore not been stated in the inmpugned Governnent

Order that all the cooperative societies are comrercial establishnments wthin
the meani ng of Section 2(6) of the Tami| Nadu Shops and Establishnents

Act, 1947.

The Cooperative Societies and the Land Devel opnent Banks are
governed by the statutes under which they have been created as al so the
Rul es and bye |laws framed thereunder. The cooperative societies are
obligated to follow the cooperative principles as laid down in the Act and the
Rul es franed thereunder

The State had franed rules in exercise of its power conferred upon it
under Section 180 of the 1983 Act in the year 1988. Rule 149 of the 1988
Rul es provides for a conplete code as regard the node and manner in which
appoi ntnents were required to be nade and the process of appointnents is
required to be carried out. Interns of the said Rule, requirenments to possess
educational qual ification and other qualifications had been |laid down. One
of the essential qualifications 1aid down for holding certain posts is
"under goi ng cooperative training and previ ous experience’

At this juncture, we may notice sone of the provisions contained in
Rul e 149 of the 1988 Rul es.
Sub-rule (3) of Rule 149 read as under

"“(a) No appointnent by direct recruitment to any
post shall be nmade except by calling for fromthe
soci eties applications fromtheir enpl oyees who
possess the qualifications for the post and unl ess
the CGovernment have accorded special sanction for
recrui tment by advertisenent in dailies, by also
calling for a list of eligible candidates fromthe
Enmpl oyment Exchange.

(b) Where the Enpl oynent Exchange i ssues a
non-availability certificate or the Governnent have
accorded special sanction for recruitment by
advertisenent in dailies, the society shall invite
applications from candi dates incl udi ng those

wor ki ng in other societies by advertisenments in

one English daily and two Tam | dailies having
circulation within the area of operations of the
soci ety approved by the Governnment for the

pur poses of issue of Governnment advertisenents.

(c) Every appointnent by direct recruitment shal

be made by holding witten exam nati on and

i nterview or by holding only interview as deci ded
by the board and on the basis of the rank given
with reference to the marks obtained in the witten
exam nation, if any, and the marks awarded in the

i ntervi ew

Provi ded that nothing contained in this sub-rule
shall apply to any of the posts for the recruitnent
of which a Recruitnent Bureau has been

constituted under section 74 or in respect of which
conmon cadre of service has been constituted

under section 75;

Provi ded further that nothing contained in this sub-
rule shall apply to appointnments of dependents of
the enpl oyees of any society who died or
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nmedically invalidated while in service."

Sub-rule (4) of Rule 149 nandates that no person shall be appointed
to the service of a society if he has on the date on which he joins the post,
attained the age of thirty years and in the case of persons belonging to
Schedul ed Castes and Schedul ed Tribes thirty-five years.

Sub-rule (25) of Rule 149 provides that the principle of reservation of
appoi nt nent for Schedul ed Castes/ Schedul ed Tribes and Backward C asses
foll owed by the Government of Tami| Nadu for recruitnent to the State shal

apply.

No appoi ntnent, therefore, can be nade in deviation of or departure
fromthe procedures laid down in the said statutory rules.

The ternms and conditions of services are also laid down in the said
rul es.

The 1983 Act was furthernore anended in the year 1995 providi ng
for cadre strength which is directly relatable to the incone of the cooperative
soci eti es.

Provi sions of ‘the Act and the Rules franed thereunder reflect the
| egislative recruitment policy. The said provisions are, thus, mandatory in
nat ure.

Regul ari sation, in our considered opinion, is not and cannot be the
node of recruitnent by any "State" w thin the neaning of Article 12 of the
Constitution of Indiia or any body or authority governed by a Statutory Act
or the Rules framed thereunder. 1t is also now well-settled that an
appoi ntnent nade in violation of the mandatory provi sions of the Statute
and in particular ignoring the mnimum educational qualification and ot her
essential qualification would be wholly illegal. Such illegality cannot be
cured by taking recourse to regul arisation. (See State of H P. Vs. Suresh
Kumar Verma and Another, (1996) 7 SCC 562).

It is equally well-settled that those who come by backdoor should go
through that door. (See State of U P. and thers Vs. U P. State Law
Oficers Association & Others, (1994) 2 SCC 204)

Regul ari sati on furthernore cannot give pernanence to an enpl oyee
whose services are ad-hoc in nature
The question cane up for consideration beforethis Court as far back
in 1967 in State of Mysore & Anr. Vs. S.V. Narayanappa [(1967) 1 SCR
128] wherein this Court observed
"Before we proceed to consider the construction
pl aced by the Hi gh Court on the provisions of the
said order we may nention that in the H gh Court
both the parties appear to have proceeded on an
assunption that regul arisation nmeant permanence.
Consequently it was never contended before the
Hi gh Court that the effect of the application of the
sai d order would nean only regularising the
appoi ntnent and no nore and that regul arisation
woul d not nmean that the appoi ntnment woul d have
to be considered to be pernanent as an
appoi ntnent to be permanent would still require
confirmation. It seems that on account of this
assunption on the part of both the parties the High
Court equated regul arisation with permanence."”

This Court yet again in R N Nanjundappa Vs. T. Thi mai ah & Anr.
[(1972) 2 SCR 799], it was hel d:
"\ 0051 f the appointrment itself is in infraction of the
rules or if it is in violation of the provisions of the
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Constitution illegality cannot be regul ari sed.
Ratification or regularisation is possible of an act
which is within the power and province of the
authority but there has been sone non-conpliance

wi th procedure or manner which does not go to the
root of the appointment. Regul arisation cannot be
said to be a node of recruitnment. To accede to

such a proposition would be to introduce a new

head of appointnent in defiance of rules or it may
have the effect of setting at naught the rules.”

The said decisions of this Court have received approval of a 3-Judge
Bench of this Court in B.N. Nagarajan and O hers Vs. State of Karnataka
and OGthers [(1979) 4 SCC 507] it was held that the procedures for
appoi ntnent as contained in the Rules franed under Article 309 of the
Constitution of |ndia nust be conmplied with.

No regul arisation is, thus, perm ssible in exercise of the statutory
power conferred under Article 162 of the Constitution if the appointnents
have been nmade in contravention of the statutory Rules.

R-N. Nanj undappa (supra) has al so been followed by this Court in
several decisions in Ramendra Singh and Gthers, etc. Vs. Jagdish Prasad and
O hers [AIR 1984 SC 885], K- Narayanan and others Vs. State of Karnataka
and others [AIR 1994 SC 55] and V. Sreenivasa Reddy and others Vs. Govt.
of Andhra Pradesh and others [AIR 1995 SC 586].

The sai d decisions have been recently noticed by a Division Bench of
this Court in Sultan Sadik Vs. Sanjay Raj Subba and Ot hers [(2004) 2 SCC
377].

In State of MP.._and Another Vs. DharamBir [(1998) 6 SCC 165], it
was observed that the government services are essentially a matter of status
rather a contract and in that context it was observed:

"26. Whether a person holds a particular post in a
substantive capacity or is only tenporary or ad hoc

is a question which directly relates to his status. It
al | depends upon the terns of appointnment. It is

not open to any government enployee to claim

automatic alteration of status unless that result is
specifically envisaged by some provision in the
statutory rules. Unless, therefore, thereis a
provision in the statutory rules for alteration of
status in a particular situation, it is not open to any
government enpl oyee to claima status different

than that which was conferred upon himat the

initial or any subsequent stage of service.

27. Applying these principles to the instant case,
since the respondent, admttedly, was appointed in

an ad hoc capacity, he would continue to hold the

post in question in that capacity\005"

It is trite that appointnents cannot be nade on political considerations
and in violation of the governnent directions for reduction of establishnent
expenditure or a prohibition on the filling up of vacant posts or creating new
posts including regularization of daily-waged enpl oyees. (See Mini cipa
Cor poration, Bilaspur and Another Vs. Veer Singh Rajput and Others
[ (1998) 9 SCC 258])

Yet again, in Nazira Begum Lashkar and Others Vs. State of Assam
and OGthers [(2001) 1 SCC 143], it was noticed:

"14\ 005The decisions cited by M. Parikh, in support
of his contention, not only do not support his
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contention but on the other hand, appears to us to
be agai nst his contention. In Ashwani Kumar case
((1997) 2 SCC 1 : 1997 SCC (L&S) 267) this

Court in no uncertain terns held that as the

appoi ntnents had been made illegally and contrary
to all recognised recruitment procedures and were
highly arbitrary, the same were not binding on the
State of Bihar. This Court further went on to hold
in the aforesaid case that the initial appointnents
havi ng been made contrary to the statutory rul es,
the continuance of such appoi ntees must be held to
be totally unauthorised and no right woul d accrue
to the incunbent on that score. The Court had al so
held that it cannot be said that the principles of
natural justice were violated or full opportunity
was not given to the enpl oyees concerned to have
their say in the matter before their appointnents
were recall ed and term nat ed\ 005"

Thi-s Court has considered this aspect of the matter in various other
deci sions, viz:, Jawahar Lal Nehru Krishi Vishwa Vidyal aya, Jabal pur, MP
Vs. Bal Kishan Soni and Qthers [(1997) 5 SCC 86], Ashwani Kumar and
O hers Vs. State of Bihar and Qthers [(1997) 2 SCC 1], Dr. Arundhati Ajit
Par gaonkar Vs. State of Maharashtra and Others [(1994) Suppl. 3 SCC 380],
J&K Public Service/ Conm ssion and Gthers Vs. Dr. Narinder Mhan and
QO hers [(1994) 2 SCC 630], and Dr. Surinder Singh Jammval and Anot her Vs.
State of J & K and Qthers [(1996) 9 SCC 619].

Even recently in Suraj Prakash Gupta and others Vs. State of J & K
and others [(2000) 7 SCC 371], this Court opined:

"28. The decisions of this Court have
recently been requiring strict conformty
with the Recruitnment Rules for both direct
recruits and pronotees. The view'is that
there can be no rel axation of the basic or
fundanmental rules of recruitnment."

It was further observed:

"29. Simlarly, in State of Oissa v. Sukanti
Mohapatra ((1993) 2 SCC 486 : 1993 SCC (L&S)

607 : (1993) 24 ATC 259) it was held that though
the power of relaxation stated in the rule was in
regard to "any of the provisions of the rules", this
did not permt relaxation of the rule of direct
recruitnment without consulting the Comm ssion

and the entire ad hoc service of a direct recruit
could not be treated as regular service. Simlarly,
in M A Haque (Dr.) v. Union of India ((1993) 2
SCC 213 : 1993 SCC (L&S) 412 : (1993) 24 ATC

117) it was held that for direct recruitnent, the
rules relating to recruitment through the Public
Servi ce Conmmi ssion could not be relaxed. In J&K
Public Service Commission v. Dr. Narinder Mhan
((1994) 2 SCC 630 : 1994 SCC (L&S) 723 :

(1994) 27 ATC 56) it was held that the provisions
of the J&K Medi cal Recruitnent Rules coul d not

be relaxed for direct recruitment. The backdoor
direct recruitnments, could not be permtted. (See
al so Arundhati Ajit Pargaonkar (Dr.) v. State of
Maharashtra (1994 Supp (3) SCC 380 : 1995 SCC
(L&S) 31 : (1994) 28 ATC 415).) In Surinder

Si ngh Jamwal (Dr.) v. State of J&K ((1996) 9 SCC
619 : 1996 SCC (L&S) 1296) this Court directed
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the direct recruits to go before the Public Service
Commi ssi on. "

In Dr. Chanchal Goyal (Ms.) Vs. State of Rajasthan [(2003) 3 SCC
485] this Court categorically held that there was no scope of regul arization
unl ess the appoi ntnent was nade on a regul ar basis.

In Del hi Devel opnent Horticulture Enployees’ Union Vs. Delh
Admi ni stration, Del hi and others [(1992) 4 SCC 99] the Court enphasized
how j udi cial synpathy to the workmen coul d boormerang upon the purpose
wher ef or Schenes |i ke Jawahar Rozgar Yoj na have been framed, and
thereby in the larger context, deny the linted benefit extended by the State
to the unenpl oyed which woul d not be available but for such schenes. (See
al so Executive Engi neer (State of Karnataka) Vs. K Sonasetty and Ot hers,
(1997) 5 SCC 434)

In MD., U P. Land Devel opment Corporation and Another Vs. Amar
Singh and O hers [(2003) 5 SCC 388], this Court noticed a | arge nunber of
earlier decisions of this Court wherein it had been held that once enpl oyees
are appointed for the purpose of Schene, they do not acquire any vested
right to continue after the project is over.

In State of ‘Haryana and Another Vs. Tilak Raj and Qthers [(2003) 6
SCC 123] a Division Bench of this Court held that a person appointed as
dai |l y wager hol ds no post and thus, not entitled to claimthe benefit of equa
pay for equal work. (See also Orissa University of Agriculture and
Technol ogy and Another Vs. Manoj K.~ Mohanty, (2003) 5 SCC 188).

In State of Hi machal Pradesh throughthe Secretary, Agriculture to the
Govt. of H machal Pradesh Vs. Nodha Ram and Others [AI R 1997 SC
1445], this Court stated the lawin the follow ng terns:

"4, It is seen that when the project is conpleted
and cl osed due to non-avail ability of funds, the
enpl oyees have to go along with its closure. The

H gh Court was not right in giving the direction to
regul ari se themor to continue themin other

pl aces. No vested right is created . in tenporary
enpl oyment. Directions cannot be given-to

regul arise their services in the absence of any

exi sting vacancies nor can directions be givento
the State to create posts in a non-existent
establ i shnent. The Court woul d adopt pragnatic
approach in giving directions. The directions

woul d anmount to creating of posts and conti nuing
them despite non availability of the work. W are
of the considered view that the directions issued by
the H gh Court are absolutely illegal warranting
our interference. The order of the High Court is
therefore, set side."

A Division Bench of this Court in Surendra Kumar Sharma Vs. Vikas
Adhi kari and Another [(2003) 5 SCC 12] upon noticing the decision of this
Court in Delhi Devel opnment Horticulture Enpl oyees’ Union (supra)
observed

"\ 005A good deal of illegal enploynment market has
devel oped, resulting in a new source of corruption
and frustration of those who are waiting at the
Enpl oynent Exchanges for years. Not all those

who gai n such back-door entry in the enpl oynent
are in need of the particular jobs. Though al ready
enpl oyed el sewhere, they join the jobs for better
and secured prospects. That is why nost of the
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cases which cone to the courts are of enpl oynent

i n government departnents, public undertakings or
agencies. Utimately it is the people who bear the
heavy burden of the surplus |abour. The other

equal ly injurious effect of indiscrimnate
regul ari zati on has been that many of the agencies
have stopped undertaki ng casual or tenporary

wor ks though they are urgent and essential for fear
that if those who are enpl oyed on such works are
required to be continued for 240 or nore days have
to be absorbed as regul ar enpl oyees al t hough the
wor ks are time-bound and there is no need of the
wor kmen beyond the conpl eti on of the works
undertaken. The public interests are thus

j eopardi zed on both counts."

Yet again in Haryana Tourism Corporation Ltd. Vs. Fakir Chand and
Q hers [ (2003) 8 SCC 248], noticing that the respondents were not recruited
t hrough t'he enpl oynent exchange or through any other accepted node of
sel ection-and further noticing that it was al so not known whet her there was
any advertisement calling for applications for these appointnments, the prayer
for reinstatenent of service was rejected.

Al t hough we do not intend to express any opinion as to whether the
cooperative society i's a "State" within the neaning of Article 12 of the
Constitution of India but it is beyond any cavil of doubt that the wit petition
wi || be naintainable when the action of the cooperative society is violative
of mandatory statutory provisions. ~In this case except the Nodal Centre
functions and supervision of the cooperative society, the State has no
adm nistrative control over its day to day affairs.. The State has not created
any post nor they could do so on their own. The State has not borne any part
of the financial burden. It was, therefore, inpermssible for the State to
direct regularization of the services of the enpl oyees of the cooperative
soci eties. Such an order cannot- be upheld also on the ground that the
enpl oyees al |l egedly served the cooperative societies for a long tinme.

I n Jawahar|l al Nehru Technological University Vs. T. Sumal at ha
(sSnt.) and Others [(2003) 10 SCC 405], a Division Bench of this Court
rejected a simlar contention stating:

"8\ 005 The | earned counsel therefore contends that
there is every justification for absorbing the
respondents concerned on regular basis in
recognition of their long satisfactory service. The
| ear ned counsel further contends that the ad hoc
arrangenent to enpl oy them on consoli dated pay
shoul d not go on forever. The contention of the

| ear ned counsel cannot be sustained for nore than
one reason and we find no valid grounds to grant
the relief of regularization. There is nothing on
record to show that the enpl oyees concerned were
appoi nted after follow ng due procedure for

sel ection. Apparently, they were picked and

chosen by the university authorities to cater to the
exi gencies of work in the Nodal Centre."

In Jacob M Put huparanbil (supra) whereupon M. Bal akri shnan
pl aced strong reliance, a 3-Judge Bench of this Court noticed that by reason
of the statutory rules, regularization was sought to be made of such
enpl oyees who were appoi nted under posts required to be filled if (i) it is
necessary in public interest and (ii) where an energency has arisen to fil
any particul ar post which has fallen vacant, imediately. Therein it was
further noticed that C ause (e) of Rule 9 provided for regularization of
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service of any person appointed under clause (i) of sub-rule (a) if he had
conpl eted conti nuous service of two years on Decenber 22, 1973
not wi t hst andi ng anyt hi ng contained in the rules.

Jacob M Put huparanbil (supra) has been distinguished by this Court
in several decisions including 3-Judge Bench of this Court in Director
Institute of Managenent Devel opnent, U.P. Vs. Pushpa Srivastava (Snt.)
[(1992) 4 SCC 33] and Ashwani Kumar (supra).

We do not intend to say any nore on the subject as even
constitutionality of such a provision is pending for consideration before the
Constitution Bench of this Court. (See Secretary, State of Karnataka & O's.
Vs. Umadevi and Ors. 2003 (10) SCALE 388).

We are also of the opinion that in a case of this nature, where the
validity or otherwi se of a government order is in question, the principles of
natural justice will have no role to play and in any event recourse thereto
woul d result in futility.

I'n Civil Appeal No. 1413 of 2003 an additional ground has been
raised to the effect that as the appellant was appoi nted on a conpassi onate
ground, this Court on synpathetic consideration should issue appropriate
directions directing the respondents to regul ari ze her services. It appears that
the appell ant was appoi nted as supervisor in 3rd respondent Bank by the
Presi dent of the Bank on a consolidated pay of Rs. 2500/- by an order dated
5.03.2001. Her appointnent is said to have been nade on conpassionate
ground on the plea that her husband had deserted her. It has not been shown
before us that there exists a scheme in ternms whereof deserted woman can be
appoi nted on conpassi onate grounds.” Even such appoi ntnent, in our
opi nion, would be illegal.

In State of Manipur Vs. Ml. Rajaodin [(2003) 7 SCC 511], this Court
observed that the purpose of providing appoi nt nent on conpassi onate
ground is to mitigate the hardship due to death of the breadw nner in the
famly

In a case of this nature this court should not even exercise its
jurisdiction under Article 142 of the Constitution of India on msplaced

synpat hy.

In Teri Cat Estates (P) Ltd. Vs. U.T., Chandigarh-and O hers [(2004)
2 SCC 130], it is stated:

"W have no doubt in our mnd that synpathy or
sentinment by itself cannot be a ground for passing
an order in relation whereto the appellants

m serably fail to establish a legal right. ‘Itis
further trite that despite an extra-ordinary
constitutional jurisdiction contained in Articlel 142
of the Constitution of India, this Court ordinarily
woul d not pass an order, which would be in
contravention of a statutory provision

As early as in 1911, Farewell L.J. in Latham
vs. Richard Johnson & Nephew Ltd. [1911-13
AER reprint p.117] observed

"We must be careful not to allow our
synmpathy with the infant plaintiff to affect
our judgment. Sentinment is a dangerous W |
O the Wsp to take as a guide in the search
for legal principles.”

Yet again recently in Ramakri shna Kamat & Ors. Vs. State of
Karnataka & Ors. [JT 2003 (2) SC 88], this Court rejected a simlar plea for
regul ari zati on of services stating
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"\ 005We repeatedly asked the | earned counsel for
the appellants on what basis or foundation in | aw
the appellants made their claimfor regul arization
and under what rules their recruitnent was nade

so as to govern their service conditions. They
were not in a position to answer except saying that
the appell ants have been working for quite sone
time in various schools started pursuant to
resol uti ons passed by zilla parishads in view of the
government orders and that their cases need to be
consi dered sympathetically. It is clear fromthe
order of the |earned single judge and | ooking to the
very directions given a very synpathetic view was
taken. W do not find it either just or proper to
show any further sympathy in the given facts and
circunst ances of the case. ~ Wil e being

synpat hetic to the persons who cone before the
court the courts cannot at the sane tine be
unsynpathetic to the | arge nunber of eligible
persons waiting for a long tinme in a | ong queue
seeki ng enpl oynent\ 005. "

For the reasons aforenentioned, we do not find any nerit

appeal s which are di'sm ssed accordingly.  No costs.

in these




