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S.B. SINHA, J :

1. Constitutionality of a notification issued by the Government of the
Andhra Pradesh levying different rates of entertainment tax is in question in
this Wit Petition filed by the petitioner herein under Article 32 of the
Constitution of India. The petitioner herein carries on its business as a

di stributor of notion filmat Hyderabad. The field of his activity is said to
be distribution of Hindi filns in the State of Andhra Pradesh.

2. The State of Andhra Pradesh made an Act known as "Andhra Pradesh
Entertai nment Tax Act, 1939". The said Act was enacted in terns of Entry

No. 62 of List Il of the VIl Schedule of the Constitution of India which reads
as under -

"62. Taxes on luxuries includingtax on entertainment,
amusement and betting and ganbling."

3. It is not in dispute that the rate of tax in respect-of Telugu filmwas
fixed at 10% and that of non-Telugu filmhas been fixed at 24%

4. Representati ons were made to the Governnent of Andhra Pradesh to
withdraw the said purported discrimnatory tax by the Andhra Pradesh State
Fil m Tel evi si on and Theatre Devel opnent Corporation Ltd. interns of its
letter dated 9th/11th Decenber, 2002 addressed to the Secretary to the
Covernment, GA (| &PR) Departnent, Secretariat, Hyderabad as al so ot her
bodi es and parlianmentarians, which was not acceded to. The decision of the
State was conmuni cated to the petitioner by the Principal Secretary to the
CGovernment in terns of its letter dated 19.9.2003 stating;

"l invite attention to the reference cited and i nformthat
Covernment have carefully exam ned your representation

for grant of Tax relief to the Hindi Filns on par w th Tel ugu
Films and consider that there is no need to extend such
concessi on.

Accordingly the representation first cited is hereby
rejected.”

5. We may notice that the nunmber of Hindi Filns certified by the Censor
Board is highest in India. Filns nade in Telugu, however, appears to be
next in nunber as would appear fromthe follow ng conparative chart: -
COVPARATI VE CHART SHOW NG NUMBER

OF | NDI AN FI LM5 ( LANGUAGE- W SE)

CERTIFIED IN I NDIA I N 2001, 2002 & 2003
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No. Language 2003 2002 2001

1. Hi ndi 222 218 230

2. Tel ugu 155 167 206

3. Tam | 151 178 196

4. Kannada 109 113 93

5. Mal ayal am 64 101 135

6. Bengal i 49 47 48
7. Mar at hi 25 20 18
8. Assanese 17 17 13

9. Guj arati 14 15 12
10. Chhat ti sgar hi 4 12 14

11. Engl i sh 23 12 8
12. Oiya 13 10 6
\ 005\ 005.

6 M. Ani | Kumar Tandal e, l'earned counsel appearing on behalf of the

Wit Petitioner inter-alia would submit that the inpugned |evy is not
justified inasnmuch as;

1. It contravenes Article 351 of the Constitution of India.

2. It is discrimnatory in nature and thus ultra-vires Article 14 thereof.
7. M. R Sundaravar adhan, |earned seni or counsel appearing on behal f

of the respondent on the other hand would submit that

(i) Article 351 of the Constitution of India has no application in the

i nstant case.

(ii) The State enjoys a greater latitude in inposing different types of
taxes on different classes of the people.

(iii) In any event, as the Wit Petition does not contain any ground on

the basis whereof, the plea of discrinination could be raised, the
sanme should not be entertained by this Court.

8. We are not inpressed with the subm ssion of M. Anil Kunmar

Tandal e, | earned counsel that in a case of this nature, Article 351 of the
Constitution of India would have any role to play. /Assuming that there was
a violation thereof, the same would not conme within the purview of Part 111
of the Constitution of India and thus its application ‘under Article 32 in
relation thereto is not maintainable.

9. The State undoubtedly enjoys a greater latitude in the matter of a
taxing statute. It may inpose a tax on a class of people, whereas it may not
do so in respect of the other class.

10. A taxing statute, however, as is well known, is not beyond the pal e of

chal | enge under Article 14 of the Constitution of India.

11. In Ms. Chhotabhai v. Union of India [AIR 1962 SC 1006], it was
stated :

"(37) But it does not follow that every other Article of Part

Il is inapplicable to tax | aws. Leaving aside Art. 31(2)

that the provisions of a tax law within |egislative

conpet ence coul d be inmpugned as offending Art. 14 is

exenplified by such decisions of this Court as Suraj M

Mohta & Co. v. A V. Visvanatha Sastri, (1955) 1 SCR 448
(AR 1954 SC 545), and Shree Meenakshi MIls Ltd.,

Maduari v. A V. Visvanatha Sastri, (1955) 1 SCR 787 : (

(S) AIR 1955 SC 13). In Mopil Nair v. State of Keral a,

AR 1961 SC 552 the Kerala Land Tax Act was struck

down as unconstitutional as violating the freedom

guaranteed by Art. 14. It also goes without saying that if

the inposition of the tax was discrimnatory as contrary to

Art. 15, the levy would be invalid."

12. A taxing statute, however, enjoys a greater latitude. An inference in
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regard to contravention of Article 14 would, however, ordinarily be drawn if
it seeks to inpose on the sane class of persons or occupations sinilarly

situated or an instance of taxation which |eads to inequality. The taxing
event under the Andhra Pradesh State Entertai nnent Tax Act is on the
entertai nment of a person. Rate of Entertainment tax is determ ned on the

basi s of the amount collected fromthe visitor of a cinema theatre in terns of
the entry fee charged froma viewer by the owner thereof.

13. It is not the case of the respondent that the inposition of different
rates of entertainnent tax is justified on any ground other than | anguage.
Entertai nment of a person nay not wholly depend upon the | anguage of the
filmhe sees. A filmmay be produced in one | anguage and may be dubbed

in another. Even within a State, people belonging to different regi ons may
speak different |anguages, although the State | anguage may be one.

14. It has been accepted without dispute that taxation |aws nmust al so pass
the test of Article 14 of the Constitution of India. It has been laid down in a
| arge nunber of decision of this Court that a taxation statute for the reasons
of functional expediency and even otherw se, can pick and choose to tax

sone. Inportantly there is a rider operating on this w de power to tax and
even discrimnate in taxation: that the classification thus chosen nust be
reasonable. The extent of reasonability of any taxation statute lies inits
efficiency to achieve the object sought to be achieved by the statute. Thus,
the classification nust bear a nexus with the object sought to be achieved

[ See Moopil Nair v. State of Kerala AIR 1961 SC 552, East India Tobacco

Co. v. State of Andhra Pradesh AIR 1962 SC 1733, V. Venugopal a Ravi

Varma Rajah v. Union of India and Anr. AIR 1969 SC 1094, Assi stant

Director of Inspection Investigation v. Kum A B. Shanthi AR 2002 SC

2188, The Associ ated Cenent Conpani-es Ltd. v. Government of Andhra

Pradesh and Anr. Al R2006SC928]

15. hjectives in a statute may have a wi de range. But the entire matter
shoul d al so be considered froma social angle. In any case, it cannot be the
obj ect of any statute to be socially divisive in which event it may fall foul of
broad constitutional scheme enshrined under Articles 19, 21 as also the
Preanbl e of the Constitution of India.

16. In that behalf, it is inmportant to read the object of a taxation statute on
the touchstone of social values .as nmentioned in the Constitution. An adverse
concl usion can be drawn if a particular statute goes agai nst-such values. It is
on thing to say that the taxation statute does not further social good, but

qui te another when it disturbs the social fabric. The court may take adverse
note in respect to statutes falling inthe latter category. W herein note two
cases where an attenpt has been made to raise this discussionto the pedesta
of Directive Principles. In Sri Srinivasa Theatre and Os. v. Governnent of
Tam | Nadu and O's. [(1992) 2 SCC 643], this Court held:

"Article 14 of the Constitution enjoins upon the

State not to deny to any person 'Equality before

law or 'the equal protection of laws’ within the

territory of India. The two expressions do not

nean the same thing even if there nay be nuch in

comon\ 005

Equality before law is a dynam c concept having

many facets. One facet - the npbst commonly

acknow edged - is that there shall be no privil eged

person or class and that none shall be above law. A

facet which is of inmmediate rel evance herein is the

obligation upon the State to bring about, through

the machinery of law, a nore equal society

envi saged by the preanble and Part |V of our

Constitution. For, equality before | aw can be

predi cated meaningfully only in an equa

society i.e., in a society contenplated by Article

38 of the Constitution, which reads:

38. State to secure a social order for the

promoti on of welfare of the people. (I) The

State shall strive to pronote the welfare of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 6

the people by securing and protecting as
effectively as it may a social, econonic and

political, shall informall the institutions of
the national life.
(2) The State shall, in particular, strive to

m nimse the inequalities in inconme, and

endeavour to elimnate inequalities, in

status, facilities and opportunities, not only
anongst individuals but also anpngst

groups of people residing in different areas

or engaged in different vocations.

The instrument of taxation is not nerely a

nmeans to raise revenue inndia; it is, and

ought to be, a neans to reduce inequalities.

You don't tax a poor man. You tax the rich

and the richer one gets, proportionately

greater burden he has to bear. Indeed, a few
years ago, the lncone-tax Act taxed 94p out of
every rupee earned by an individual over and
above Rupees one | akh. The Estate Duty Act, no
doubt since repeal ed, Walth-tax Act and G ft-

tax Act are all neasures in the same direction. It
is for this reason that while applying the doctrine
of classification - developed mainly with
reference to and under the concept of "equa

protection of laws" Parlianent - is allowed nore
freedom of choice in the matter of taxation vis-a-
vis other laws...In the natter of taxation it is,

thus, not a question of power but one of
constraints of policy - the interests of econony,
of trade, profession and industry, the justness of
the burden, its "acceptability’ and other simlar
consi derations. W do not nean to say that
taxation laws are inmune from attack based upon
Article 14. It is only that Parlianent and

| egi sl atures are accorded a greater freedom and

| atitude in choosing the persons upon whom and
the situations and stages at which it can |evy tax.
We are not unaware that this greater |atitude has
been recogni sed in USA and UK even w t hout
resorting to the concepts of ’'equality before | aw

or "the equal protection of laws" - as sonething
that is inherent in the very power of taxation and
it has been accepted in this country as well. In the

context of our Constitution, however, there.is an
added obligation upon the State to enploy the
power of taxation - nay, all its powers - to
achi eve the goal adunbrated in Article 38."
(Enphasi s suppli ed)
17. In Elel Hotels and Investnents Limted and Others v. Union of |ndia
[(1989) 3 SCC 698], Justice Venkatachaliah observed:
"\005It is now well settled that a very wide latitude
is available to the legislature in the matter of
classification of objects, persons and things for
pur poses of taxation. It nust need to be so, having
regard to the complexities involved in the
forrmul ation of a taxation policy. Taxation is not
now a mere source of raising nmoney to defray
expenses of government. It is a recognised fisca
tool to achieve fiscal and social objectives. The
differentia of classification presupposes and
proceeds on the premise that it distinguishes and
keeps apart as a distinct class hotels with higher
econonic status reflected in one of the indicia of
such econom ¢ superiority\ 005"
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(Enphasi s suppl i ed)

18. The fact of the matter remains that it is difficult to laud the objective
of the taxation statute in the instant matter which differentiates on the basis
of language alone. This is definitely derisive of social attributes of the polity
and Article 14 in its basic formi.e. equality before law. If any classification
seeks to take refuge of exception under reasonable differentia category

under Article 14, it nust stay clear of the broad constitutional nandate as

nmenti oned hereinbefore. In the instant matter, the classification solely on the
basi s of |anguage, fails inits initiative to be called reasonable. The
classification thus is arbitrary and as such violative of Article 14 of the
Constitution of India.

19. I n Venkat eshwara Theatre v. State of Andhra Pradesh and O hers
[(1993) 3 SCC 677] this court observed:

"Since in the present case we are dealing with a

taxation measure it is necessary to point out that in

the field of taxation the decisions of this Court

have permtted the |l egislature to exercise an

extremel y-wi dedi scretion in classifying items for

tax purposes, so long as it refrains fromclear and

hostil e discrimnation against particul ar persons or

cl asses. "

20. It is also required to be realized that inposition of reasonable tax is a
facet of good governance.

21. Anot her aspect of the matter cannot al so be |lost sight of. Taxing
statute |ike penal statues should receive strict construction. |t cannot be

arbitrary. |[See Bidhannagar (Salt Lake) Welfare Asson. V. Centra
Val uation Board & Ors., Civil Appeal No. 6345 of 2000 decided this date]

22. It may be true that the Court ordinarily is not concerned with the rate
of tax unless the sane is wholly arbitrary or confiscatory. However, it is well
settled that generally speaking a tax inmposed nust be reasonable. W my

only notice that a Constitution Bench of this Court in Jindal Stainless Ltd. v.
State of Haryana & Ors. [JT 2006 (4) SC 611] stated

" 38. Tax is levied as a part of comon burden. = The basis

of atax is the ability or the capacity of the taxpayer to pay.

The principle behind the levy of a tax is the principle of

ability or capacity. 1In the case of a tax, there is no

identification of a specific benefit and even if such

identification is there, it is not capable of direct

neasurenent. |n the case of a tax, a particul ar advantage,

if it exists at all, is incidental to the States’ action. It is

assessed on certain el enents of business, such as,

manuf act ure, purchase, sale, consunption, use, capital etc.

but its paynent is not a condition precedent. I't is not a
termor condition of a licence. A fee is generally a term of
a licence. A tax is a paynent where the special benefit, if

any, is converted into conmmon burden."

23. In Hardev Mdtor Transport v. State of MP. & Ors. [JT 2006 (9) SC
454], this Court stated;
"29. Section 3 of the 1991 Act is the charging section. It

provides that the tax shall be levied on every notor vehicle
used or kept for use in the State at the rates specified in the
First Schedule. The levy of tax, therefore, is on the notor

vehi cl es. Its rate may vary keeping in viewits use or the
nature thereof\ 005"

24. This Court in this case is not concerned with the application of test of
reasonabl eness whil e considering the constitutionality of a statute. The test
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of reasonabl eness, however, would vary fromstatute to statute and the

nature of the right sought to be infringed or the purpose for inposition of the
restriction. It is also not a case where a Section of the people have been

pi cked up and they formthe constituted class by itself. It is furthernore not
a case where the State has picked up and chosen districts, objects, methods
inthe mtter of inposition of tax. However, although a |egislative body has
a wide discretion, and taking statute may not be held invalid unless the
classification is clearly unreasonable and arbitrary but it is also trite that
class legislation is that which makes an inproper discrimnation by

conferring particular privileges. "Class legislation is that which nakes an

i mproper discrimnation by conferring particular privileges upon a class of
persons, arbitrarily selected froma |arge nunber of persons, all of whom
stand in the sanme relation to the privilege granted and bet ween whom and

the persons not so favoured no reasonable distinction or substantia

di fference can be found justifying the inclusion of one and the excl usion of
the other fromsuch privilege.. A classification nust not be arbitrary,
artificial or evasive and there nmust be a reasonabl e, natural and substantia
distinction in the nature of the class or classes upon which the | aw operates."
(See Weaver’'s - Constitutional Law, Page 397)

25. The purported classification only on the basis of |anguage w thout
anything nore and in particular having regard to the difference in the rate of
tax, in our opinion is ex-facie arbitrary. The burden was, therefore, on the
State to show that the inposition was justified. Different rates of

entertai nnent tax had not been | evied having regard to the nature of theatre,
the area where they were situated or extent of occupancy etc. It has not
been expl ained as to whether cinema theatres exhibiting Telugu filnms suffer
from any di sadvant age whi ch ot hers had not been. It has not been shown

as to why the same theatre where filmnms in different |anguages are exhibited

woul d be a class apart, only because at different tines exhibit filnms

produced in different |anguages. Mor eover, how telugu filns have been

treated as a separate class have not been stated. Although the |egislature
enjoys a greater freedomand |l atitude in chosing person upon whom and

suggest upon which it can levy tax, it'is trite that taxing |legislations are not
i Mmmune from attack based on Article14. It is also not the case of the
respondent State that in inposing different rate of 'tax, they intend to achieve
an avowed obj ect envisaged under Part IV of the Constitution of India.

26. We, furthernore, may take judicial notice of the fact and keeping in
view that this case was tagged with other matters where- it had been brought
to our notice that sone States have been naking hostile discrimnations at
the instance of the distributors of the filns produced in |ocal |anguages.
State of Andhra Pradesh inposed the said tax on the said basis which is per
se discrimnatory in nature.

27. We are, therefore, of the opinion that the inpugned | evy cannot be
sustai ned being discrimnatory in nature. It is struck down accordingly.
Petitioner would, thus, be bound to pay tax at the rate at which entertai nnment
tax has been levied in respect of Telugu filnms. The Wit Petition is allowed
with costs. Counsel’s fees assessed at Rs. 50, 000/-.




