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These appeal s are directed agai nst the judgnent of the
Punj ab and Haryana Hi gh Court dismssing in limne a Wit
Petition filed by the petitioner challenging the order of the
revenue authorities regarding declaration of a portion of |and
owner by predecessor in interest of the appellant as surplus
under The Punjab Land Reforns Act, 1972( herei nafter
referred to as the "Act’). Briefly the facts are that Daya
Si ngh, father of the petitioner fileda return regarding his and
his wife Kartar Kaur’s hol ding of lands under Section 5 of the
Act. After scrutinizing the return, the Collector found that the
holding in their hands canme to 10.12 hectares of first quality
land. CQut of that they were entitled to 7 hectares of |and.
Thus 3.12 hectares of land was found to be surplus which
the | and owners were required to surrender. Daya Singh
filed an appeal against the said order before the
Comm ssioner. One of the objections taken by Daya Singh
in his appeal was that the land held by his wi fe Kartar Kaur
could not be clubbed with the land held by him This
obj ection was turned down by the Commi ssioner. It was
observed that according to Section 3(4) of the Act a "famly"
inrelation to a person means a person, wfe or husband, as
the case may be, of such person and his or her m nor
children. The appeal was dism ssed by the Conmi ssioner
Kartar Kaur wife of Daya Singh died on 9th Cctober, 1980.
In 1982, the surplus land was nmutated in favour of the State
CGovernment and in 1983 it was allotted to third parti es.
On 21st June, 1985 Daya Singh filed an application
under Section 11(5) of the Act for re-determnation of the
land holding in view of death of Kartar Kaur. The Col lector
vide his order dated 23rd July, 1985 di sposed of the said
application holding that there was no surplus area of |and
with Daya Singh. The |and declared surplus vide earlier
order dated 30th Septenber, 1976 was ordered to be
restored to Daya Singh and the nutation in favour of the
State Governnent was cancelled. On 19th May, 1986, the
Col I ector sought perm ssion fromthe Comm ssioner to
review the order dated 23rd July, 1985. The Conmi ssi oner
granted the requisite perm ssion on 14th August, 1986. In
view of the perm ssion granted to him the Collector heard
the matter all over again and vide his order dated 22nd
Decenber, 1986 held that Daya Singh was in possession of
surplus land. The order dated 30th Septenber, 1976 passed
by the Collector earlier declaring 3.12 hectares of first quality
l and as surplus was maintained and the Miutation No. 2760
vi de whi ch ownershi p and possession of surplus | and was
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sanctioned in favour of the State Government was restored.
Appeal filed by Daya Singh against the said order was
di smi ssed by the Commi ssioner vide his order dated 11th
Novenber, 1987. On 22nd Decenber, 1987, Daya Si ngh
died. Revision filed by A mer Kaur (appellant herein)before
the Financi al Conm ssioner against the order of
Conmi ssi oner was dism ssed on 27th January, 1994. This
order of the Financial Conm ssioner was challenged in the
Punj ab and Haryana Hi gh Court by way of a Wit Petition
The Wit Petition was however disnmissed on 3rd October,
1994 pernmitting the petitioner to approach the Fianancia
Conmi ssi oner by way of a Review Petition wherein she
could raise all the questions sought to be raised in the Wit
Petition. Thus the matter went back to the Financia
Comm ssioner by way of “Review applications. The review
applications were di sm ssed by the Financial Conm ssioner
vi de order dated 10th March, 1998. The order of the
Fi nancial  Conm ssi oner was agai n chal | enged by way of
Wit Petitions filed in the Punjab and Hayana H gh Court at
Chandi garh. The Wit Petitions were again dismssed by the
Hi gh court vide order dated 30th July, 1998. The present
appeal s are directed against the said orders of the High
Court.

M. Manoj Swarup, the | earned counsel appearing for
the appellant raised the follow ng points in support of the
appeal s :

1. The order dated 23rd July, 1985 passed by

the Coll ector on application under

Section 11(5) of the Act hol ding that

there was no surplus | and had becone

final and the same coul d not be revi ewed

or reopened by the Collector particularly

after 90 days in view of Section 81 of the

Act .

2. Section 11(5) of the Act conferred a right

on the [ and owner which could not be

def eated by sub-section (7) of Section 11

of the Act.

Regarding the first point it was contended that at the

nost the respondents (Revenue authorities) could take the
benefit of a period of ninety days to file review against the
order dated 23rd July, 1985 whereby declaration of surplus

| and was re-determned and it was held that there was no
surplus land in the hands of Daya Singh. The Coll ector

sought review after about nine nmonths which was clearly
barred by time. In reply the | earned counsel for respondents
submtted that there is power to condone delay with the
authorities in exercise of which tine to seek revi ew can be
extended. |n support of the subm ssion, our attention was
invited to Section 82 of the Act which contains provision
regarding review of orders of revenue authorities.

According to sub-clause (b) of Section 82(1) "no application
for review of an order shall be entertained unless it is made
within ninety days fromthe passing of the order or unless the
applicant satisfies the Revenue Officer that he had sufficient
cause for not making the application within that period." W
have considered the rival contentions. In our viewthe bar of
limtation does not conme in the way of the Collector re-
determ ning the permssible [and hol ding of Daya Singh. A
bare readi ng of clause (b) of sub-section (1) of Section 82
shows that review can be nmade even after expiry of period of
ni nety days where the Revenue Oficer is satisfied about

cause for delay. The fact that the Conm ssioner granted

perm ssion to the Collector to review his order suggests that
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the hurdle of Iimtation had been successfully crossed.

Conming to the second point a conflict is suggested
bet ween sub-sections (5) and (7) of Section 11 of the Act.
We would like to quote the rel evant provisions :

"Section 11 :

(1)\ 005\ 005\ 005

(2)\ 005\ 005\ 005

(3)\ 005\ 005\ 005

(4)\ 005\ 005\ 005

(5) Not wi t hst andi ng anyt hi ng contai ned in any

other law for the tine being in force and save in the
case of land acquired by the State Governnent

under any law for the tine being in force or by an heir
by inheritance, no transfer or other disposition of |and
which is conprisedin the surplus area under the

Punj ab law, the Pepsulaw or this Act, shall affect the
vesting thereof in the State Governnent or its
utilizati'onunder the Act.

(6) \ 005\ 005. .

(7) VWer e succession has opened after the

surplus area or any part thereof has been determ ned
by the Collector, the saving specified in favour of an
heir by inheritance under sub-section(5) shall not
apply in respect of the area so determned."

According to sub-section (5) no transfer or other

di sposition of [and which conprised in the surplus area shal
affect the vesting thereof in the State Governnent or its
utilisation under the Act. However, exception is created in
cases of

(1) acquisition of land by the State Governnent;

(2) i nheritance, that is, devolution of interest in the
 and on account of death etc. in the fanmily which

will be a case of involuntary transfer:

Sub-section (7)seens to take away the benefit

conferred by sub-section (5) regardi ng reopeni ng of

determi nation of surplus land in cases specifiedin the said
sub-section. According to sub-section (7) where succession
opens after the surplus area or any part thereof has been
determ ned by the Collector,the exception provided in sub-
section (5) shall not apply in respect of the surplus |and.

It is argued that sub-section (7) takes away the right
conferred by sub-section (5), therefore the same has to be
ignored. In support of his contention the |earned counsel for
the appellant relied upon a Full Bench decision of the Punjab
and Haryana Hi gh Court in Ajit Kaur and ors. Vs. State of
Punjab and ors. (1980) Punjab Law Journal 354. The said
judgrment indicates that the Full Bench posed a conflict
bet ween the two provisions and tried to resolve the sane.

In our view, it is not necessary for us to enter into the
controversy regarding the alleged conflict between the
provi si ons of sub-sections (5) and (7) of Section 11 of the
Act. In the circunmstances of the case, we feel that these
appeal s can be decided on the basis of the fact that the
initial order whereby the Collector declared 3.12 hectares of
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| and as surplus was passed on 30th Septenber, 1976. The
appeal against the said order filed by Daya Singh, |and
owner, was dismissed on 27th March, 1979. Kartar Kaur wife
of Daya Singh, along with whom Daya Singh had filed a joint
return with respect to the lands, died on 9th Cctober, 1980.
The surplus lands were mutated in favour of the State
Government in the year 1982 and the State Governnent

allotted the sane to third parties including the respondents
No..5 to 7 herein in the year 1983. Respondent No.7 has
filed an affidavit stating that he is in possession of the |and
allotted to him Kartar Kaur is said to have nade a WIl on
15th Cctober, 1979 regarding a portion of |and decl ared
surplus in favour of a Gurudawara whi ch has been

i npl eaded as respondent No.8 in this appeal. On 15th

Oct ober, 1979 when Kartar Kaur nade her WIlI she was |eft
with no interest or title in the land and therefore she could
not have made a WIlIl w th respect thereto. Daya Singh filed
an application for re-determ nation of the surplus |and under
Section 11(5) of the Act only on 21st June, 1985.0n the basis
of the fact that Kartar Kaur had died and succession had re-
opened. This application was nmade alnost 5 years after the
death of Kartar Kaur. In our-view, this delay in naking the
application is fatal for Daya Singh and the application for re-
det erm nati on ought 'to have been di snmissed on this ground

al one. Assum ng that Daya Singh had a right to make an
application under section 11(5) of the Act but the right had

to be exercised within a reasonable tinme. |t cannot be said
that the right under Section 11(5) can be exercised at any
time at the sweet will of the applicant. The order regarding
determ nati on of surplus |and by the Collector has serious
consequences:

1. So far as the |l and owner is concerned he is

di vested of the |and.

2. The surplus land vests in the State

Gover nment .

3. The State CGovernment utilizes the surplus |and

in accordance with | aw whi ch includes all ot nent
of the surplus land to third parties |like |andless
persons for purposes of cultivation etc.

Permtting an application under Section 11(5) to be

noved at any tine would have di sastrous consequences.

The State Governnment in which the |and vests on being

declared as surplus, will not be able to utilize the sane. The
State CGovernnent cannot be made to wait indefinitely before
putting the land to use. Were the land is utilized by the
State CGovernnent a consequence of the order passed
subsequently could be of divesting it of the |and. Taking the
facts of present case by way of an illustration, it would mean
the | and which stood nutated in the State Governnent in

1982 and which was allotted by the State Governnent to

third parties in 1983, would as a result of reopening the
settled position, lead to third parties being asked to restore
back the land to the State Government and the State
Governnment in turn would have to be divested of the |and.

The land will in turn be restored to the land owner. This wll
be the result of the I and being declared by the Collector as
not surplus with the Iand owner. The effect of permitting

such a situation will be that the land will remain in a situation
of flux. There will be no finality. The very purpose of the
legislation will be defeated. The allottee will not be able to

utilize the land for fear of being divested in the event of
deaths and births in the famly of the | and owners. Deaths
and births are events which are bound to occur. Therefore,
it is reasonable to read a tinme limt in sub-section (5) of
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Section 11. The concept of reasonable tine in the given
facts woul d be nost appropriate. An application nust be
noved within a reasonable tinme. The facts of the present
case denonstrate that re-determination under sub-section
(5) of Section 11 alnobst 5 years after the death of Kartar
Kaur and nore than 6 years after the order of Collector
declaring the land as surplus had becone final, has resulted
in grave injustice besides defeating the object of the

| egi sl ati on which was envi saged as a socially beneficia

pi ece of legislation. Thus we hold that the application for re-
determ nation filed by Daya Singh under sub-section (5) of
Section 11 of the Act on 21st June, 1985 was liable to be

di sm ssed on the ground of inordinate delay and the
Col l ector was wong in re-opening the issue declaring the
land as not surplus inthe hands of Daya Singh and Kartar
Kaur .

The above reasoning is in consonance with the
provision.in sub-section (7) of Section 11 of the Act. Sub-
section (7) uses the words "where succession is opened
after the surplus area or any part thereof has been
det erm ned by the Collector\005.". The words "determ ned by
the Collector"” would nean that the order of the Collector has
attained finality. The provisions regardi ng appeal s etc.
contained in Sections 80 \026 82 of the Punjab Tenancy Act,
1887, as mmde applicable to proceedi ngs under the Punjab
Land Reforns Act, 1972, show that the nmaxinum period of
[imtation in case of appeal or review is ninety days. The
appeal against the final order of the Collector dated 30th
Sept enber, 1976 whereby 3.12 hectares of |and had been
decl ared as surplus was dism ssed on 27th March, 1979.

The order was allowed to becone final as it was not
chal | enged any further. Thus the deternination by the

Col  ector becane final on 27th March, 1979.. The sane

could not be re-opened after a | apse of nmore than 6 years by
order dated 23rd July, 1985. The subsequent proceedings

bef ore the Revenue authorities did not lie. The order dated
23rd July, 1985 is non-est. All the subsequent proceedi ngs
therefore fall through. The issue could not have been
reopened.

As a result of above discussion, we find no nerit in
these appeals. The same are disnissed | eaving the parties
to bear their respective costs.




