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Thi s appeal has been preferred by the conplainant (first informant)
agai nst the judgnment and order dated 26.9.1991 of Hi gh Court of Punjab &
Haryana by which the appeal preferred by the accused-respondent was
al l owed and the judgnent and order dated 28.7.1989 of Additional Sessions
Judge, Sangrur by whicch they had been convicted and sentenced was set
aside. The |earned Additional Sessions Judge had convicted accused Surjit
Si ngh under Section 302 | PC and the renai ni ng three accused, nanely,
Bal wi nder Si ngh, Avtar Singh and Mal Singh under Section 302 read with
Section 34 | PC and had sentenced each of themto inprisonment for life and
a fine of Rs.5,000/- and in default to undergo six nonths rigorous
i mprisonnent. The accused were further convicted under Section 307 |IPC
and were sentenced to rigorous inprisonnment for four years and a fine of
Rs. 500/ - each and in default to undergo two nonths rigorous inprisonment.
Al the sentences were ordered to run concurrently.

The case of the prosecution, in brief, is that at about 7.00 p.m on
23.5.1987 the conpl ai nant, Anmar Singh along with his sons Lakha Singh
Gur bachan Si ngh and Bhan Singh and two ot hers nanely, Kashmira Singh
and Pritam Singh, was coming towards his outer house after having
unl oaded the trolley of wheat straw. . Wen they were at a distance of about
5-6 karams fromthe Baithak of Gurdial Singh, they saw that accused
Bal wi nder Singh (A-1) and Avtar Singh (A-2), arned with SBBL guns and
accused Surjit Singh (A-3) and Mal Singh (A-4) arned with DBBL guns
were standi ng there. A-1 entered the Baithak and fired a shot towards them
through the iron gauze of the wi ndow which hit Kashnmira Singh. Surjit
Singh (A-3) fired a shot which hit Lakha Singh on his face and |eft side of
the neck and right hand and a second shot which hit Amar Singh. A-4 fired
a shot which hit Bhan Singh and a second shot which hit Gurbachan Singh
A-2 fired a shot which hit Pritam Singh. Thereafter the accused ran away.
Amar Singh then carried Lakha Singh to his outer house 'and all the injured
persons al so reached there. The injured persons were then taken to bus
stand, Sangrur, in the tractor trolley of Mjor Singh, where they hired two
taxi es on which they proceeded to Christian Medical College, Ludhiana
where they were admitted at about 11.30 p.m on the sane night. Lakha
Si ngh succunbed to his injuries at about 8.00 a.m on 24.5.1987.
Informati on was then sent fromthe hospital to S.H O Division No.3
Ludhi ana and thereafter PW14 Sardara Singh, S.1. Police Station, Sangrur
cane there and recorded the statenent of Amar Singh. This was sent to PS,
Sangrur through Joga Singh, Constable and a formal FIR was recorded at
9.20 p.m After investigation, charge sheet was submtted agai nst the four
accused-respondents and in due course they were commtted to the Court of
Sessi ons.

During the course of trial the prosecution examined in all 17 witnesses
i ncludi ng three eyewi tnesses of the occurrence and filed sone docunentary
evi dence. The accused in their statement under Section 313 Cr.P.C. denied
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the case of the prosecution and pleaded that they had been falsely

i mplicated. The defence of A-3 was that there was sone dispute regarding
passage between Amar Singh and Sadhu Singh and in the said case his father
had appeared as a witness against the former. He further pleaded that he had
contested the election for the office of Sarpanch against Hari Singh in which
A-1 was polling agent of Hari Singh and that A-1 was renmpved from

service on his conplaint regardi ng enbezzlenent. He thus submtted that he
had strained relations with A-1 and A-2 and as such he could not have joi ned
with themin the conmission of the crime. The accused exam ned three

wi t nesses, nanely, DW1 Sadhu Singh, DW2 Ram Singh and DW3 Pritam

Singh in their defence.

The | earned Sessions Judge believed the case of the prosecution and

convi cted and sentenced the accused as nentioned earlier. The appea

preferred by the accused-respondents was all owed by the H gh Court and

their conviction and sentence was set aside. The nmain grounds which

wei ghed with the Hi gh Court in allow ng the appeal are that there was del ay
in lodging the FIR, that two injured persons and one Ranesh whose nane is
mentioned . in the FIR were not exam ned as w tnesses by the prosecution

and that the investigation of the case was tainted.

Bef ore exam ni ng the contention raised by | earned counsel for the
parties, it is necessary to briefly refer to the evidence, which has been
adduced by the prosecution. PW Dr. D.S. Mdhan, Medical Oficer, CMC
Hospital, Ludhiana admtted all the injured, nanely Amar Singh, Bhan
Si ngh, Gurbachan Si ngh, Pritam Singh and Kashmira Singh in the casualty
ward on 23.5.1987./ PW Dr. WIlliamF. Msih, Registrar, Departnent of
Surgery, CMC, Ludhiana, nedically exanm ned PW Bhan Singh at 11.30
p.m on 23.5.1987 and found nultiple pellet injuries 14 in nunber on |ower
abdomen and also nultiple pellet injuries on right fore-armand right |eg.
On internal exam nation, he found multiple small holes in the termnal ileum
and perforation in Caecum Bhan Si ngh was di scharged from hospital on
8.6.1987 after a surgery had been performed. The same doctor nedically
exam ned PWB Gurbahcan Singh at 12.45 a.m in'the night of 23/24.5.1987
and found pellet injuries on right hand and on epigastriumregion. In the
opi ni on of the doctor the injuries no.4 and 5 of PW Bhan Singh were
dangerous to life and duration of injuries sustained by both the injured was
fresh. PW8 Dr. A S. Cherian has proved the injury report of Lakha Singh
who was admitted in the casualty ward at 11.30 p.m /on 23.5.1987 and al so
the injury report of PWM Amar Singh. PWB Dr. George T.Abraham
exam ned Pritam Si ngh and Kashmira Singh from 12.45 a/m onwards in the
ni ght of 23/24.5.1987. Pritam Singh had sustained three gun shot injuries
on left thigh while Kashmira Singh had sustained a gun shot wound on his
right fore-arm PW3 Dr. Varun Satija, Radiologist conducted X-ray
exam nation of the injuries of the injured Amar Singh, Lakha Singh, Bhan
Si ngh, Gurbachan Singh, Pritam Singh and Kashmra Singh and has proved
the X-ray exam nation reports prepared by him Lakha Si ngh succunbed to
his injuries at about 8.00 a.m on 24.5.1987. PW2_Dr. Virinder Kappal
Medi cal Officer, Civil Hospital, Ludhiana conducted post-nortem
exam nation on the body of the deceased at 3.15 p.m on 25.5.1987 and

found 16 gun shot wounds on different parts of the body. The i nt ernal
exam nati on showed that injury no.1 had perforated the frontal bone and a
pel l et was recovered fromright cerebral cortex. One pell et had entered
through the angle of nandi ble and had fractured brain stementering the
skull and it was found enbedded in the brain matter. There was | aceration
of the duraneter and the brain matter. Pel l ets had also entered the chest
wal | and were found in the | ower |obe of right |ung. Accordi ng to doctor

the death had occurred due to injuries on vital organs nanely brain and | ung
and they were sufficient in the ordinary course of nature to cause death
i ndi vidually and collectively. Thus, the nedi cal evidence on record shows
that six persons received gun shot injuries in the incident out of whomthe
injuries to Lakha Singh proved fatal and the injuries sustained by PW Bhan
Si ngh were dangerous to life. He was operated upon and was di scharged
fromthe hospital after 16 days on 8.6.1987.

Conming to the ocular testinony, the prosecution exam ned three
injured wi tnesses, namely PW Amar Singh, PW Bhan Singh and PW8
Gur bachan Si ngh. In his statement in Court PW Amar Singh corroborated
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the version given by himin the FIR and stated that Jangir Dass Sadh had
previously given his land for cultivation to A-1 and A-2 on crop sharing
basis but |ast year he gave his land to himdue to which the accused were
aggrieved. He has further stated that at about 7.00 p.m on 23.5.1987 he was
coming to his inner house after unloading the trolley of wheat straw al ong
with his sons Lakha Singh, Gurbachan Singh and Bhan Singh and al so
Kashm ra Singh and Pritam Si ngh. When he was at a distance of 5-6
karams fromthe Baithak of Gurdial Singh, he saw accused A-1 and A-2
armed with SBBL guns and A-3 and A-4 arned with DBBL guns standing
in front of the Baithak of Curdial Singh. A-1 then entered the Baithak and
fired a shot through the iron gauze of the w ndow which hit Kashmra Singh.
The first shot fired by A-3 hit Lakha Singh on his face and the second shot
fired by himhit himon hi's arm and head. A-4 fired a shot which hit Bhan
Si ngh and another shot fired by himhit Gurbachan Singh. Thereafter, A-2
fired a shot which hit Pritam Si ngh. After causing the injuries, the accused
ran away. Lakha Si ngh had fallen down and was renoved to the house.
Al'l the injured were brought to bus stand Sangrur by Mjor Singh in a
tractor trolley, where they hired two taxies and proceeded to CMC,
Ludhi ana, ‘where they were admtted in the night. PW Bhan Singh and
PW8 Gurbachan Si ngh have given simlar version of the incident and have
fully corroborated the testinony of PW Amar Singh. DW Sadhu Si ngh
and DW2 Ram Si ngh have deposed that S.I. Sardara Singh took away their
guns and DWB Pritam Singh has nerely stated that Panchayat election is
hel d under his supervi sion.

The | earned Sessions Judge after placing reliance on the testinony of
the eye-wi tnesses and the nedical evidence on record was of the opinion
that the case of the prosecution was fully established. Surprisingly the High
Court did not at all ‘consider the testinony of the eye w tnesses and
conpl etely ignored the sane. Section 384 Cr.P.C. enpowers the Appellate
Court to dismss the appeal sunmmarily if it considers that there is no
sufficient ground for interference. Section 385 Cr.P.C. |ays down the
procedure for hearing appeal not dism ssed summarily and sub-section (2)
thereof casts an obligation to send for the records of the case and to hear the
parties. Section 386 Cr.P.C. |lays down that after perusing such record and
hearing the appellant or his pleader and the Public Prosecutor, the Appellate
Court may, in an appeal from conviction, reverse the finding and sentence
and acquit or discharge the accused or order himto be re-tried by a Court of

conpetent jurisdiction. It is, therefore, mandatory for the Appellate Court
to peruse the record which will necessarily mean the statenent of the
Wi t nesses. In a case based upon direct eye-witness account the testinmony of

the eye-wi tnesses is of paranmount inportance and if the Appellate Court
reverses the finding recorded by the Trial Court and acquits the accused

wi t hout considering or exam ning the testinony of the eye-witnesses, it wll
be a clear infraction of Section 386 Cr.P.C. I nBi swanath Ghosh v. State of
West Bengal & Ors. AIR 1987 SC 1155 it was hel d that where the High

Court acquitted the accused in appeal against conviction wthout waiting for
arrival of records fromthe Sessions Court and w thout perusing evidence
adduced by prosecution, there was a flagrant ms-carriage of justice and the
order of acquittal was liable to be set aside. It was further held that the fact
that the Public Prosecutor conceded that there was no evi dence, was not

enough and the High Court had to satisfy itself upon perusal of the records
that there was no reliable and credible evidence to warrant the conviction of
the accused. In State of UP v. Sahai & Ors. AIR 1981 SC 1442 it was
observed that where the H gh Court has not cared to examine the details of

the intrinsic merits of the evidence of the eye-w tnesses and has rejected
their evidence on the general grounds, the order of acquittal passed by the

Hi gh Court resulted in a gross and substantial ms-carriage of justice so as to
i nvoke extra-ordinary jurisdiction of Suprene Court under Article 136 of the
Consti tution.

In the present case, the incident took place at about 7.00 p.m on

23.5.1987. On 23rd May the sun sets fairly late and there is good |ight at
7.00 p.m and as such the w tnesses nust have seen and identified the
assailants who were all residents of the sane village Chatha Sekhwan and

were very well known to them The three eye-wi tnesses exam ned by the
prosecution, nanely, PW Amar Singh, PW Bhan Singh and PW8
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Gur bachan Singh are injured w tnesses and, therefore, no doubt can be
rai sed about their presence on the spot. They have given a consi stent
version that A-1 and A-2 were armed with SBBL guns and A-3 and A-4
were armed with DBBL guns and that all the accused fired fromtheir
respecti ve weapons causing injuries to themand al so to Kashm ra Si ngh,
Pritam Singh and the deceased Lakha Singh. Thus, the evidence on record
fully establishes the case of the prosecution

The main reason given by the High Court for disbelieving the
prosecution case is that though the incident took place at 7.00 p.m on
23.5.1987 but the FIR was recorded at 9.20 p.m on 24.5.1987 at the Police
Station and the Special Report reached the Magistrate at 11.45 p.m and as
the distance of the Police Station Sangrur fromthe place of occurrence is
only 4 kilometers, there was inordinate delay in |odging the FIR which

rendered the prosecution case doubtful. In our opinion, in the facts and
ci rcunst ances of the case the view taken by the Hi gh Court that there was
i nordinate delay in lodging the FIRis not correct. In the incident in

guestion, besides the first informant Amar Singh, his three sons, nanely,
Lakha Singh, Bhan Singh and Gurbachan Singh and two others Kashmra

Si ngh and Pritam Singh had received injuries. The condition of Lakha

Si ngh was serious as he had received injuries on his chest, neck and brain
and the injuries received by Bhan Singh were al so gri evous and danger ous

to life. Naturally, the first anxiety of the injured would have been to rush to
the hospital to get inmediate nmedical aid and to save their life. PW has
stated that Sangrur is 7-8 Kilometers fromhis village and he reached the bus
stand, there at about 9.00 p.m on the tractor of Mjor Singh and fromthere
he hired two taxies for going to Ludhi ana. He reached Ludhi ana which is

60 kil oneters from Sangrur at about 11.00 p.m and all the injured were
adnmitted in the hospital at about 11.30 p.m Though medi cal aid was
provided to his son Lakha Singh, but he died at about 8.00 a.m on
24.5.1987. The condition of his another son PW Bhan Singh was al so

seri ous. PW Dr. WIlliamF. Masih has stated that injuries no.4 and 5 of
Bhan Si ngh were dangerous to life. Hi s statenent al so shows that Bhan

Si ngh was operated upon and ultimately he was di scharged fromthe hospita

on 8.6.1987. The record shows that some information was sent from CMC
hospital to Police Division No.3in Ludhiana, which is at a distance of about
3 kilonmeters after the death of Lakha Singh in the norning of 24.5.1987.
Thereafter, a wireless nessage was sent to Police Station Sangrur. Sardara
Si ngh, SI then proceeded from Sangrur for Ludhiana'at about 10.30 a.m and
after reaching the hospital, he nmoved an application before the EMO, CMC
hospital, requesting that it may be informed whether statenment of the

Wi t nesses can be recorded. Dr. Koshi George then gave in'witing that
Amar Singh was in fit condition to give his statenent. It was thereafter that
PW4 Sardara Singh, S.1., recorded the statenment of Amar Singh at about

5.30 p.m This statenment in witing was sent to PS Sangrur through
Constabl e Joga Singh on the basis of which PW7 On Prakash, SHO

Kotwal i Sangrur, recorded the FIR Exh. PJ/2 at 9.20 p.m on 24.5. 1987.

The High Court merely said that as the place of occurrence is only 4

kil ometers fromthe Police Station and the FIR was | odged after 26 hours,
the delay in | odging thereof has rendered the prosecution case doubtful.
The sequence of events and the manner in which the FIR was | odged have

not at all been taken into consideration. It is quite likely that Amar Singh
was too shocked to think about the | odging of the FIR' H's only anxiety
must have been to anyhow rush to the hospital to save the lives of his sons.
It is noteworthy that he did not go to any nearby di spensary or an ordinary
hospital, but went to a good nedical college hospital, which was at Ludhi ana

to get the best possible treatnent. 1In the night he and his other relations
must have been too involved in |ooking after the injured persons, sone of
whom were fighting for their life. Ti me nmust have been taken by both

PWL4 Sardara Singh, SI to reach Ludhiana from Sangrur and thereafter by

Joga Singh, Constable in carrying the statenent of Amar Singh from CMC

Ludhi ana to PS Sangrur. In these circunstances, there was hardly any del ay
in lodging of the FIR at the Police Station. The Special Report of the
occurrence was sent to CIM Sangrur within two hours and 20 m nutes of

the 1 odging of the FIR The Speci al Report was, therefore, sent very
promptly and it cannot be said by any stretch of inmagination that there was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

any delay in sending the sane.

The High Court has went to the extent of observing that the delay of
26 hours in sending the Special Report by itself was enough to allow the
appeal and to set aside the conviction of the accused. I n our opinion, the
peri od which elapsed in | odging the FIR of the incident has been fully
expl ai ned fromthe evidence on record and no adverse inference can be
drawn agai nst the prosecution nerely on the ground that the FIR was | odged
at 9.20 p.m on the next day. There is no hard and fast rule that any del ay
in lodging the FIR woul d automatically render the prosecuti on case doubtful.
It necessarily depends upon facts and circunstances of each case whet her
there has been any such delay in |odging the FIR which nay cast doubt
about the veracity of the prosecution case and for this a host of
circunstances like the condition of the first informant, the nature of injuries
sustai ned, the nunber of victins, the efforts nmade to provide nedical aid to
them the distance of the hospital and the police station, etc. have to be taken

i nto consideration. There is no mat hematical formula by which an inference
may be drawn either way merely on account of delay in |odging of the FIR
In this connection it will be useful to take note of the follow ng observation

made by this Court in Tara Singh & Ors. v. State of Punjab, AIR 1991 SC
63 :

"The delay in giving the FIR by itself cannot be a

ground to doubt the prosecution case. Knowi ng t he I ndian
conditions as they are, one cannot expect these villagers to
rush to the police station imredi ately after the occurrence.
Human nature as it /is, the kith and kin who have w tnessed the
occurrence cannot be expected to act nmechanically with all the
pronmptitude in giving the report to the police. At tinmes being
grief-stricken because of the calanmity it may not inmrediately
occur to themthat they should give a report. After all it is but
natural in these circunstances for themto take sonme tinme to go
the police station for giving the report. O course, in cases
arising out of acute factions there is a tendency to inplicate
persons belonging to the opposite faction falsely. 'In order to
avert the danger of convicting such innocent persons the

Courts should be cautious to scrutinise the evidence of such
interested witnesses with greater care and caution and separate
grain fromthe chaff after subjecting the evidence to a cl oser
scrutiny and in doing so the contents of the FIR al'so will have
to be scrutinised carefully. However, unless there are

i ndi cations of fabrication, the Court cannot reject the
prosecution version as given in the FIR and | ater substantiated
by the evidence nmerely on the ground of delay: These are al
matters for appreciation and much depends on the facts and

ci rcunst ances of each case."

In Zahoor & Ors. v. State of U P., AIR 1991 SC 40, it was hel d t hat

nmere delay by itself is not enough to reject the prosecution case unless there
are clear indications of fabrication. This was reiterated in Jama & O's. V.
State of Uttar Pradesh, AIR 1994 SC 79 (para 4) that delay by itself is not a
circunstance to doubt the prosecution case. In the present case the Hi/gh
Court did not at all take into consideration the fact that the first infornmant
Amar Singh and his three sons besides two others had received injuries and

they had first gone to Sangrur fromtheir village on a tractor trolley and from
there to CMC, Ludhi ana on taxies which is about 60 kil oneters and further

that all the six injured had been admitted in the hospital where one of them

di ed next norning and another, nanely, PW, Bhan Singh had sustained

serious injuries which were dangerous to |ife and he had to be operated upon
and in such circunstances he could not have left the hospital for going to PS
Sangrur for lodging the FIR The High Court also failed to take into

consi deration the fact that the FIR was | odged after PW 14 Sardara Singh

S.1. of Police Station Sangrur had cone to the hospital and had recorded the
statenment of Amar Singh after seeking opinion of the Doctor in witing and
thereafter, the said statement was sent through Constable Joga Singh to the
Police Station Sangrur. We are, therefore, clearly of the opinion that in the
facts and circunstances of the case there was no delay in either |odging of
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the FIR or in sending the Special Report to the CJMand the viewto the
contrary taken by the High Court is absolutely incorrect.

The Hi gh Court has also held that the details about the occurrence

were not nentioned in the inquest report which showed that the investigating
of ficer was not sure of the facts when the inquest report was prepared and
this feature of the case carried weight in favour of the accused. W are
unable to accept this reasoning of the H gh Court. The provision for
hol di ng of an inquest and preparing an inquest report is contained in Section
174 Cr.P.C. The heading of the Section is "Police to enquire and report

on suicide, etc." Sub-section (1) of this Section provides that when the
officer in charge of a police station or sone other police officer specially
enpowered by the State Government in that behalf receives information that

a person has conmitted suicide, or has been killed by another or by an

ani mal or by mmchinery or by an accident, or has died under circunstances

rai sing a reasonabl e suspicion that some other person has conmitted an

of fence, he shall inmediately give information to the nearest Executive

Magi strate and shall proceed to the place where the body of such deceased
person i s, and there, in the presence of two or nore respectabl e inhabitants
of the nei'ghbourhood, shall nake an investigation, and draw up a report of
the apparent cause of death describing such wounds, fractures, bruises, and
other marks ofinjury as nay be found on the body and stating in what

manner, or by what weapon or instrument (if any), such marks appear to

have been inflicted. The requi renent of the section is that the police

of ficer shall record the apparent cause of death describing the wounds as

may be found on the body and al so the weapon or instrunent by which they
appear to have been inflicted and this has to be done in the presence of two
or nore respectable inhabitants of the nei ghbourhood. The Section does not
contenpl ate that the manner in which the incident took place or the nanmes of
the accused shoul d be nmentioned in the inquest report. The basi c purpose of
hol di ng an inquest is to report regarding the apparent cause of death, nanely
whet her it is suicidal, homcidal, accidental or by some machinery, etc. The
scope and purpose of Section 174 Cr.P.C. was explained by this Court in
Podda Narayana & Ors. v. State of Andhra Pradesh AIR 1975 SC 1252 and

it will be useful to reproduce the sane.
"The proceedi ngs under Section 174 have a very linited
scope. The obj ect of the proceedings is nerely to ascertain

whet her a person has di ed under suspi ci ous circunstances or an
unnatural death and if so what is the apparent cause of the
deat h. The question regarding the details as to how't he
deceased was assaulted or who assaulted hi mor under what
circunstances he was assaulted is foreign to the anmbit and
scope of the proceedi ngs under Section 174. Nei t her in
practice nor in law was it necessary for the police to nention
those details in the inquest report.

It is therefore not necessary to enter all the details of the
overt acts in the inquest report. Their om ssion is not sufficient
to put the prosecution out of Court."

In Khujji alias Surendra Tiwari v. State of Madhya Pradesh AIR 1991

SC 1853 (para 8), this Court, after placing reliance upon the above quoted
decision, rejected the contention raised on behalf of the accused that the
evi dence of eye-w tnesses could not be relied upon as their nanmes did not
figure in the inquest report prepared at the earliest point of tirme. In Shakil a
Khadar v. Nausher Gama & Anr. AIR 1975 SC 1324 (para 5), it was held

that an inquest under Section 174 Cr.P.C. is concerned with establishing the
cause of the death only. The High Court was, therefore, clearly in error in
hol ding that as the facts about the occurrence were not nentioned in the

i nquest report, it would show that at least by the time the report was
prepared the investigating officer was not sure of the facts of the case.

The third and the last reasoning given by the H gh Court in acquitting

the accused is that the investigation of the case was tainted and for com ng
to this conclusion three circunstances have been taken into account. The
first circunstance is that PW7 Om Prakash, Inspector, Police Station

Sangrur did not take into possession the wire gauze of the w ndow of the
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Bai thak of Gurdial Singh fromwhere A-1 is alleged to have fired his gun.
The second circunstance is that the investigating officer did not send the fire
arns and the enpties recovered fromthe spot for conparison to the Forensic
Sci ence Laboratory and the third is that in the Daily Diary Register (DDR),
the nanes of the w tnesses, weapons of offence and the place of occurrence
were not mentioned.

Conming to the last point regarding certain omssions in the DDR, it

has cone in evidence that on the basis of the statement of PW Amar Singh
whi ch was recorded by PW4 Sardara Singh, S.I. in the hospital a forma

FIR was recorded at the Police Station at 9.20 p.m I n accordance with
Section 155 Cr.P.C. the contents of the FIR were also entered in the DDR,
whi ch contai ned the names of the wi tnesses, weapons of offence and pl ace
of occurrence and it was not very necessary to nention them separately al
over again. It is not the case of the defence that the names of the accused

were not nmentioned in the DDR We fail to understand as to how it was
necessary for the investigation officer to take in his possession the wire
gauze of the wi ndow fromwhere A-1 is alleged to have fired. The wire

gauze had absol utely no bearing on the prosecution case and the
i nvestigating officer was not supposed to cut and take out the sane fromthe

wi ndow where it was fixed. It would have been certainly better if the
i nvestigating agency had sent the fire arnms and the enpties to the Forensic
Sci ence Laboratory for conparison. However, the report of the Ballistic

Expert would in any case be'in the nature of an expert opinion and the same
is not conclusive. ‘The failure of the investigating officer in sending the fire
arns and the enpties for conparison cannot conpletely throw out the
prosecution case when the sane is fully established fromthe testinony of
eye-w t nesses whose presence on the spot cannot be doubted as they al

recei ved gun shot injuries in the incident. In Karnel Singh v. State of MP.
(1995) 5 SCC 518 it was held that in cases of defective investigation the

court has to be circunspect in evaluating the evidence but it would not be
right in acquitting an accused person sol ely on-account of the defect and to
do so would tantanount to playing into the hands of the investigating officer
if the investigation is designedly defective. In Paras Yadav & O's. v. State
of Bihar (1999) 2 SCC 126 while commenting upon certain om ssions of the
investigating agency, it was held that it nmay be that such |lapse is comitted
desi gnedly or because of negligence and hence the prosecution evidence is
required to be exam ned de hors such om ssions to find out whether the said

evidence is reliable or not. Simlar view was taken in Ram Bi hari Yadav v.
State of Bihar (1998) 4 SCC 517 when this Court observed that in such cases
the story of the prosecution will have to be exam ned de hors such om ssions

and contam nated conduct of the officials, otherwise, the m schief which

was del i berately done would be perpetuated and justice woul d be denied to

the conpl ainant party and this woul d obvi ously shake the confidence of the
people not nerely in the |aw enforcing agency but also in the admnistration
of justice. In our opinion the circunstances relied upon by the H gh Court
in holding that the investigation was tainted are not of any substance on

whi ch such an inference could be drawn and in a case |ike the present one
where the prosecution case is fully established by the direct testinmony of the
eye-w tnesses, which is corroborated by the nmedical evidence, any failure or
om ssion of the investigating officer cannot render the prosecution case
doubtful or unworthy of belief.

Anot her reason given by the High Court for acquitting the accused-
respondents is that two other injured wtnesses, nanely, Kashmira Singh and
Pritam Si ngh and one Ranesh, whose name was nentioned in the FIR were

not exam ned. Shri Ashwani Kumar, |earned senior counsel appearing for

the accused-respondents has vehenently urged that the purpose of a crimna
trial is not to support the prosecution theory but to investigate the offence
and to determine the guilt or innocence of the accused and the duty of the
public prosecutor is to represent the admnistration of justice and therefore
the testimony of all the avail able eye wi tnesses should be before the Court
and in support of this contention he has placed reliance on State of U P. &
Anr. v. Jaggo alias Jagdish & Os. AIR 1971 SC 1586. It is true that the

wi t nesses essential to the unfolding of the narrative on which the prosecution
i s based nmust be called by the prosecution, whether effect of their testinony
is for or against the case of the prosecution. However, that does not nean
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that everyone who has wi tnessed the occurrence, whatever their nunber be,

nust be exami ned as a w tness. The prosecution in the present case had

exam ned three eye-wi tnesses who were all injured witnesses. The nere

fact that Kashmira Singh and Pritam Singh were not examn ned cannot | ead

to an inference that the prosecution case was not correct. The aforesaid two
wi t nesses had been given up by the prosecution on the ground that they had
been won over by the accused. These two persons are not famly nmenbers

of the first informant Amar Singh and it is quite likely that they did not want
to get involved in any dispute between the first informant and his sons on the
one hand and the accused on the other hand as they had no interest in the

| and bel ongi ng to Jangir Dass Sadh whi ch was being earlier cultivated by
Gurdi al Singh, father of A-1 and A-2 but had been taken an year earlier by

the first informant Amar Singh. The contention raised by | earned counse
fails to take notice of Section 134 of the Evidence Act which provides that

no particul ar nunber of w tnesses shall in any case be required for the proof
of any fact. A similar contention has been repelled by this Court in a very
illustrating judgnment in Vadivelu Thevar v. State of Madras AIR 1957 SC

614 and it will be useful to take note of para 11 of the report, which reads as
under

".The contention that in a nurder case, the court

shoul d i nsist upon plurality of wtnesses, is nuch too broadly

st at ed. The I ndi an Legi sl ature has not insisted on |aying down

any such exceptions to the general rule recognised in S. 134,

whi ch by | aying down that "no particul ar  nunber of w tnesses

shall, in any case, be required for the proof of any fact" has
enshrined the well recogni sed maxi mthat "Evi dence has to be
wei ghed and not counted." It is not seldomthat a crinme has

been commtted in the presence of only one witness, |eaving

asi de those cases which are not of uncomon occurrence,

where determ nation of guilt depends entirely on circunstantia
evi dence. If the Legislature were to insist upon plurality of
Wi t nesses, cases where the testinobny of a single witness only
coul d be available in proof of the crime, would go unpuni shed.

The above quoted principle was laid reiterated in Ranratan & Ors. v.
State of Rajasthan AIR 1962 SC 424.
The prosecution having exam ned three eye-w tnesses, in our opinion
there was no necessity of nmultiplying the nunmber of wi'tnesses and no
adverse inference could be drawn agai nst the prosecution nerely on the
ground that Kashmira Singh or Pritam Singh were not exam ned. If the
i nci dent had not taken place as suggested by the prosecution but had
happened in a different manner, there was no inpedinment in the way of the
accused-respondents to exami ne the aforesaid persons as defence witnesses,
but they did not chose to do so.
Havi ng gi ven our careful consideration to the subm ssions nmade by
| ear ned counsel for the parties, we are of the opinion that the judgnent and
order of the High Court is wholly perverse andillegal inasnuch as it
conpletely failed to consider the testinony of the eye-w tnesses and the
reasons given for discarding the prosecution case are al so unsustai nable in
I aw.

In the result, the appeal succeeds and is hereby all owed. The
judgrment and order dated 26.9.1991 of the High Court is set aside and that
of the | earned Additional Sessions Judge, Sangrur is restored. The

accused-respondents shall surrender forthwith to undergo the sentences

i nposed upon them by the | earned Additional Sessions Judge. The Chi ef

Judi cial Magistrate, Sangrur shall take i nmediate steps to take the accused-
respondents in custody and for realisation of fine.




