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[Arising out of SLP (Givil)\005..\005.\005/ 2005 (CC No.5433)]

S.B. SINHA, J :

Permission to file special |eave petitions is granted.

Leave granted in all the special |eave petitions.
| NTRODUCTI ON

The trade in country/foreign liquor is said to be res extra
comercium A citizen does not have any fundanental right to dea
therewith., The State al one has the exclusive privilege to deal in liquor from
manuf acture to distribution and fromsale to consunption. It is for the State
to part with its exclusive privilege for a price which is |oosely called as
"excise duty’. The power of the State to control and regulate the trade in
liquor is envisaged under Entry 8, List Il of the Seventh Schedul e of the
Constitution of India. It may al so inpose excise duty as al so countervailing
duty in exercise of its legislative power under Entry 51, List 2 of the Seventh
Schedul e of the Constitution

ACT AND THE RULES
Trade in Country/Foreign-Liquor is governed by the Chhattisgarh
Exci se Act, 1915 ('the Act’, for short).

Section 7(e) of the Act provides that the State Governnent nmay, by
notification, for the whole or for any specified part of the State, delegate to
the Chief Revenue authority or the Excise Commissioner all or any of its
powers under the said Act except the power conferred by Section 62 to nake
rul es.

Section 62 of the Act enpowers the State to frame rules for the

pur pose of carrying out the provisions thereof. Wthout prejudice to the
generality of the said provisions, the State Governnent, inter alia, however,
may make rul es

(e) regul ating the periods and localities for which, and
the persons or classes of persons to whom |icences

for the wholesale or retail vend of any intoxicant

may be granted, and regul ati ng the nunber of such

i cences which may be granted in any | ocal areas;

(f) prescribing the procedure to be foll owed and the
nmatters to be ascertai ned before any |icence for
such vend is granted for any locality;

(9) regul ating the amount, time, place and nanner  of
payment of any duty or fee or tax or penalty;

(h) prescribing the authority by, the formin which
and terns and conditions on and subject to which

any licence, permit or pass shall be granted, any by
such rul es, anong other matters \026

(i) fix the period for which any |icence, permt
or pass shall continue in force,

(ii) prescribe the scale of fees or the nmanner of
fixing the fees payable in respect of any
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such licence, permt or pass.

(iii) prescribe the amount of security to be
deposited by holders of any licence, permt

or pass for the performance of the conditions
of the sane,

(iv) prescri be the accounts to be naintai ned and
the returns to be submtted by licence-
hol ders, and

(v) prohi bit or regulate the partnership in, or the
transfer of, licenses."

Section 63 of the Act provides that all rules nade and notifications
i ssued thereunder shall be published in the Oficial Gazette, and shall have
effect fromthe date of such publication or fromsuch other date as may be
specified in that behalf.

On _or -about 15.3.2002, the State Governnent in exercise of its
af orenmenti oned power mnade rul es known as ’'Chhattisgarh Excise Settl ement
of Licences for Retail Sal e of Country/Foreign Liquor Rules, 2002" ('the
Rul es’, for short). "Excise Year" has been defined in the Rules to nean the
financial year commencing fromlst April to 31st March of the cal endar year
Rul e 4 provides for formation of groups of [|iquor shops; clause (iii) whereof
prohi bits an applicant/firnl company from obtai ning licences for nore than
two groups of shops.  Rule 5 provides for the period of Iicence which would
be for an excise year or part thereof. Rule 8 provides for procedure for grant
of licence, which reads as under

"Procedure for grant of 1icence \026

(a) Whenever a new licence is proposed to be granted
in an area or locality, the l\icensing authority shal
invite the applications for this purpose after giving

wi de publicity through daily newspapers having
circulation in that area

(b) A list of shops of country/foreign liquor for which
the licensing authority proposes to grant licence

shal | be exhibited along with shopw se |icence fee

m ni mum nont hwi se guaranteed quantity, security

amount, and annual quantity in office of Collector,

Tehsil, District Excise Oficer/Asstt.

Conmi ssi oner exci se and Deputy Conmi ssi oner

Exci se (Flying squad)

(c) Application for grant of license with application
fee shall be subnmitted in the prescribed formas
appended to these rul es as annexure-4.

(d) The | ast date to be fixed for the receipt of
application shall not be earlier than ten days with
effect fromthe date of publication of the
advertisenent in the newspapers."

Eligibility conditions for applicant are laid down in Rule 9 which read
as follows :

"Eligibility conditions for applicant. \026 The applicant has
to fulfil the followi ng conditions for obtaining the licence
for shop/ Goup of shops of Country/foreign |Iiquor
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(a) Shoul d be a citizen of India or a partnership firm
whose partners are citizens of India. No change in
partnership shall be allowed after settlenent of

shop(s) /group of shops except with the pernission

of the Excise Conmi ssioner.

(b) Shoul d be above 21 years of age.

(c) Shoul d not be a defaulter/blacklisted or debarred
from hol di ng an exci se |icence under the
provi sions of any rul es made under the Act.

(d) Has to submt an affidavit duly verified by public
notary as proof of the follow ng nanely :

(1) That he possesses or “has an arrangenent for
taking on rent suitable prenmises in that

locality for opening the shops in accordance

with the rules.

(2) That he possesses good noral character and
have no crim nal background and have not

been convicted of any of fence puni shabl e

under the Act or Narcotic Drugs And

Psychotropi ¢ Substances Act, 1985 or any

other law for the tine being in force or any

ot her cogni zabl e and non- bai | abl e of fence.

(3) That in case he is selected as licensee he wll
furnish a certificate issued by

Superi nt endent of Police of the district of

which he is the resident, showi ng that he as

well as his fam |y nenbers possess good

noral character and have no crim na

background or crimnal record, within thirty

days of grant of |icence.

(4) That he shall not enpl oy any sal esman or
representative who has crimnal background

as nentioned in clause (iii) or who suffer
fromany infectious or contagious disease or

is below 21 years of age or a woman.

(5) That no governnent dues are outstanding
against him"

Rul e 10 envi sages formation of a District Level Committee; whereas
Rul e 11 provides for selection of |icensees, clauses (b) and (c) whereof read
t hus :

"(b) The said conmmittee shall select |icensees fromthe
list of applicants. |In case nore than one applicants
are found suitable for any particular group of shops
the committee shall select the licensee for such
group of shops by lottery. 1In case the selected
appl i cant does not deposit the required anount
according to rule 13 and does not fulfil the
prescribed formalities or is unable to arrange

sui tabl e prem ses for the shops within stipulated
period, the licensing authority shall cancel the
allotment and take steps for resettlenment of the
shops/ group of shops..

(c) In case thee is no application for a particul ar group
of shops or no applicant is found suitable for a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

27

group of shops the licensing authority shall take
i medi ate steps for resettlenent as per procedure
laid down in rule 8."

Rul e 13 provides for paynment of |icence fee and security amount,
whi ch reads as under

"Paynment of |icence fee and security anpunt \026 In case an
applicant is selected as |icensee, he shall deposit one
nont h’ s amount of |icense fee and the security anount
within three days of being infornmed of his selection. |If
he fails to deposit the ambunt of one nmonth |icence fee
and security amount within prescribed period, his

sel ection shall stand cancelled and the said |icensee shal
be debarred from hol ding any excise |licence in future,
anywhere in the State and his applications fee shall also
stand forfeited.” A consolidated |ist of such defaulters
under this rule, along with their conplete addresses shal
be forwarded by the District Excise officer/Assistant
Comm ssi oner to the Excise Conmi-ssioner, who wll
circulate the consolidated Iist of the State to all the
licensing authorities of the State."

Rul e 23 proviides for suspension-and cancellation of the licence, in the
event any of the conditions |laid down therein is violated; clause (c)
whereof is as follows :

"If the affidavit submitted by the |I|icenseeat the tine of
application is found incorrect and assertions nmade therein
are found to be fal se.

In ternms of the provisions of the said Rules, 'a format in which an
application is to be filed is prescribed providing for filing of an affidavit
duly verified by a public notary.

AMENDMENT | N THE RULES AND Cl RCULARS | SSUED BY THE
COMM SSONER OF EXCI SE

On or about 9.3.2004, <clause (c) of Rule 8 of the Rules was
anmended in the following terns :

"(c) the application formand affidavit as per fornmat
prescri bed by the Excise Conm ssioner, along wth
application fee fixed under Rule 6 shall be submitted to
the licensing authority of concerning district or grant. of
l'icense for retail shops/group of country/foreign |iquor
within the stipulated date and tine."

Pursuant to or in furtherance of the said power conferred upon him
the Conmi ssioner of Excise prescribed formats of application form and
affidavit to be furnished with the application for country/foreign |iquor
shops/ gr oups.

On or about 14.2.2004, a circular cane to be issued by the

Conmi ssi oner of Excise whereby and whereunder it was directed that the
applicants were not required to file affidavits along with their applications
as was laid down in the Rules; but such affidavits nay be filed after their
sel ection was nade. Sub-cl auses (1), (2) of clause 8 and clause 22 of the
said circular read as follows :

"8. APPL| CATI ON FOR ALLOTMENT OF
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COUNTRY/ FOEI GN LI QUOR SHOP/ GROUP

(1) Application formfor the year 2005-06 for
country/foreign liquor retail shops/groups which has been
amended and published in notification issued by this
office is being enclosed and sent. Application for
country/foreign liquor retail shop can be nmade by any
applicant in the specified enclosed format only. Separate
applications will be accepted for every group
Application fee in accordance with the cost price of the
concerned group should be in the form of bank
dr af t / bankers cheque/ bank’s cash order forma
national i zed bank/schedul.ed comerci al bank or chall an
received after submtting the cash in the treasury is
mandatory to be produced in original with the
application. Applicant shoul'd not make any change or
amendment in the format of application form and
application formw || ‘be accepted in prescribed format

only.

(2) For the year 2005-06, the Select Comittee
will make a draw using a computer and select first,
second and third applicant. It will be nandatory for

those selected first, second and third applicants to

i medi ately produce an-affidavit duly verified by a
notary. Selected applicants should not nmake any changes
or amendments to the format of the affidavit and the
affidavit will be accepted in the specified format only.
Format of the affidavit will be in accordance with the
known format of 2004-05."

"22. AVENDVMENT I N THE CHHATTI SGARH
EXCI SE SETTLEMENT OF LI CENCES FOR RETAI L
SALE OF COUNTRY/ FOREI GN LI QUOR RULES,
2002 :

For settlenent of retail shops/groups of
country/foreign liquor for the year 2005-06, under
application system aforesaid directions are being issued
and accordingly proceedi ngs shall be ascertained, even
then where amendnent is to be done in the Chhattisgarh
Exci se Settl enent of Licences for retail sale of
country/foreign liquor Rules, 2002, for that notification
shal |l be sent severally. Simlarly, for licence fees
prescribed for the year 2005-06 for |icence of F.L. 2 &
F.L. 3, notification shall be sent separately.”

TENDER PROCESS :

A notice inviting applications for grant of licence under 'the Act and
the Rules was issued on 14.2.2005, clauses (2), (3), (4), (5 and (9) whereof
are as under

"2. As per the above programe, the Coll ector concerned
shal | publish the notice in his district on the date fixed,
wherein in respect of retail country/foreign Iiquor

shop/ group, the m ni mum surety anount, duty anount,

amount of |icence fee annual revenue, 1/12th part of
licence fee and 1/12th part of the duty ampunt on

m ni mum surety anmount and one nmonth |icence fee shal

be nentioned.

3. For allotment of the country/foreign Iiquor retai
shops/ groups, only those persons/firnms/comnmpani es shal
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submit the applications who are entitled for getting the
excise licence under the C G Excise Act, 1915.

4. The applicants for allotnment of country/foreign |iquor
retail shops/groups for the year 2005-06 shall get the
prescri bed proforma fromthe office of Assistant Excise
Conmi ssioner/District Excise Oficer. On the prescribed
proforma only, the applicant by typing or handwiting
regardi ng the country/foreign liquor retail shop of the
concerned district shall apply. For each group, the
separate application will be accepted. Al ong with the
application form as per the cost, the application fees
through the Draft/Bankers cheque/ Cash Order of Bank of
Nat i onal i sed Bank/ Schedul ed  Cormerci al Bank or by

cash, shall be submitted in the Treasury through origina
challan. The applicant shall not nake any change or
amendment in the prescribed proforma and the
applications in prescribed formw ||l be accepted only.

5. For the year 2005-06, the selection of first, second and
third candidates will be nade by computer through

lottery system and they have to subnmit imediately the

affidavit certified by the notary. The sel ected candi date

shal | not nmake any change or anendnent in the affidavit

and the affidavit will only be accepted in the prescribed

form

9. The al | ot nent of shops/groups and their running for the
year 20065-06 shall ‘govern as per the C. G Excise Act,

1915 and the rules framed thereunder and the

Chhattisgarh Excise Settlenment of Licences for retail sale

of country/foreign liquor Rules, 2002 and the anended

terns and conditions and the orders of the State

CGovt ./ Conmmi ssi oner, Excise/ Collector/ Assi'stant Excise

Commi ssioner/District Excise Oficer.”

Pursuant to or in furtherance of the said notice inviting applications,
about 2,64,703,. applications were filed out of which about 3000
applications were rejected. Selection process began in different districts by
the District Level Conmittees between the period from 9.3.2005 and
16. 3. 2005.

The Excise Rules were further anmended on or about 22.3.2005 in the
followi ng terns

"Rai pur, the 22nd March, 2005
NOTI FI CATI ON

No. F- 10/ 6/ 2005/ CT/ V(4) . -1 n exerci se of the powers
conferred under Section (d), (e), (f), (g) and (h) “of sub-
cl ause(2) of sub-clause (3) of clause 62 of the
Chhattisgarh Excise Act, 1915 (No.ll of 1915), the State
CGover nent hereby makes the foll owi ng amendnent in

the Chhattisgarh Excise Settlenent of Licenses for retai
sal e of Country/Foreign Liquor Rules, 2002, nanely :

ANVENDVENT
In the said rules, in rule \026 8,

(i) The existing clause (C shall be substituted by the
following clause (C, nanely :-

(O The application formunder rul e-6 al ong
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with prescribed application fee shall be
submitted to the Licensing Authority of the
concerned district within prescribed date &
time for grant of licence for retai

shop/ group of country/foreign liquor in the
prof orma prescribed by the Excise
Conmmi ssi oner.

(ii) After clause (C) the follow ng clause (C 1) shal
be added, nanely :

(C1) The first, second & third applicant sel ected
for retail shop/group of country/foreign

liquor by the selection conmittee after

lottery drawn by conputer nust submit

affidavit verified by the Notary in the

prescri bed proforma the next day during

of fice hours.

2. Thi-s anendnent shall be effective for the
settl enent of Licenses for retail sale shops of
Country/ Foreign liquor for the year 2005-06."

WRI T PROCEEDI NGS

The instant case originally arose out of a public interest litigation in
Jitendra Pali vs. State of Chhattisgarh (W No.706 of 2005). Subsequently,
the other petitions came to be filed by candidates including Rishi D xit vs.
State of Chhattisgarh (WP No. 956 of 2005). Both the wit petitions were
heard together and separate judgnents were delivered in each of them The
judgrment in WP No. 956 of 2005 cane to be passed by the Hi gh Court on
31.5.2005, which is the subject matter of appeal arising out of SLP (CGvil)
CC No 4529; while the judgnment and order in WP No. 706 of 2005 came to

be passed by the High Court on 8.4.2005 which is the subject matter of
appeal arising out of SLP (Ciwvil) No.8575 of 2005.

Oiginally in the said wit application the changes nmade in the
sel ection process, nanely, fromnanual to conmputer was in question; but an
application for anendnent of the writ petition was nade on 9.3.2005
wherein it was contended that the sel ection process adopted by the State was
vitiated, inter alia, on the prem se that no affidavit was filed by the
applicants as was mandatorily required by Rule 9 of the Rules.

The contention raised on behalf of the State after the amendment

dated 22. 3.2005 before the H gh Court was that Rule 9 was directory in

nature and not nmandatory and in any event, as the said rule was anended in
consonance with the powers of the State regarding  retrospective anendnent

of the Rules, the selection process was not vitiated. .~ Now, this anendnent
validates with retrospective effect, the filing of affidavits after the sel ections
are made.

Bef ore we consider the judgnment passed by the H gh Court, we may
notice that an interimorder was passed in the wit petition /'on 3.3.2005. On
or about 7.3.2005, however, the said interimorder was nodified by the High
Court directing

"As nentioned above, in view of the return has
been filed and the matter is to be heard and di sposed of
finally, we nodify the earlier order of MWP. No.

593/ 2005, to the extent that the respondents may continue
with the process of selecting the |icensees, however, if
before the disposal of this wit petition the process of
sel ection of the licensees is conpleted, the respondents
shoul d not communicate the order of their selection to the
sel ected |icensees.”
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Wth a view to conplete the narration of facts, we may al so nention
that several intervention applications were also filed by the alleged
successful bidders.

H GH CCOURT JUDGVENT

The Hi gh Court upon analyzing the provisions of the Act and the

Rul es framed t hereunder was of the opinion that the State was entitled to
make t he sel ection of the eligible candidates through computer. It was,
however, opined that the District Level Conmittees did not make any

scrutiny whatsoever to find out as to whether the applicants concerned
satisfied the eligibility conditions laid dowmm in Rule 9 or not, as no

i nformati on was required to be furnished in the format prescribed by the
Comm ssi oner of Excise in that behalf. The Hi gh Court was further of the

opi nion that the disclosure of such information by the applicants even before
the subni ssion of applications were necessary so as to enable the authorities
to satisfy thensel ves about the fulfillment of different eligibility conditions
nmentioned in Rule 9. Consequently, it was directed that a fresh selection be
made in terns of the extant rules.

The Hi gh Court while rejecting the w der challenge on the |ega
policy, held : (a) The circular letter dated 14.2.2005 issued by the
Comm ssi oner of Exci'se was contrary to the Rules insofar as eligibility
criteria laid dowmm/in Rule 9 thereof were dispensed with. (b) The
applications filed by the applicants were not properly scrutinized, except the
requi renment of Rule 9(c), nanely, whether the applicants were black-Iisted
or otherwi se not eligible. (c) Wile holding that the application fees to the
extent of 77 crores earned by the State need not be refunded, it directed
scrutiny of about 2.65 lakhs applications by the respective District Leve
Conmittees for their satisfaction that all eligibility requirements stand
sati sfied whereafter only the draw of |ottery nay take pl ace.

The Hi gh Court, however, for the reasons- stated in its judgnent

al t hough not directed for calling for fresh applications but mandated the

State to consider the necessary informations required fromthe applicants by
way of affidavit before the candidates are selected for grant of l|iquor |icence.

PROCEEDI NGS BEFORE THI S COURT :

Applications for grant of special |eave to appeal have beenfiled by

the State of Chhattisgarh as al so by several selected candidates. By an order
dated 8.4.2005, this Court stayed the operation of the inpugned order

subject to the condition that if the Governnent desires to award the contract
as an interimarrangenent to the successful bidders, it shall do so only after
obt ai ni ng the necessary approval of the Conmittee already constituted for

consi deration of these applications.

The said order was communi cated on 9.4.2005. The applications of
the sel ected candi dates were scrutinized on 10.4.2005 and 11.4. 2005 and
licences were granted to the so-called successful bidders on 11.4.2005 and
12. 4. 2005.

SUBM SSI ONS

M. Ashok Desai, the |earned Seni or Counsel appearing on behal f of
the State, would subnmit that the High Court fell in grave error in
interpretation/construction of Rule 9 of the Rules inasnuch as it failed to
take into consideration that whereas clauses (a) to (c) contained therein are
mandatory in nature, clause (d) is directory in nature as the same was
required to be fulfilled only upon the selection of the candi dates concerned.
The | earned counsel placed strong reliance, in this behalf, on a decision of
this Court in Dr. Mahachandra Prasad Singh etc. vs. Chairman, Bihar
Legi sl ative Council and Others [(2004) 8 SCC 747]. According to the
| earned counsel, the State, having the requisite power to amend the Rul es
with retrospective effect, issued the Notification dated 22. 3.2005 whi ch was
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retrospective in nature. [Reliance, in this connection, has been placed on
The State of Madhya Pradesh and OGthers vs. Tikandas (1975) 2 SCC 100].

It was contended that the H gh Court also failed to construe properly the
effect of anended Rule 8 (c) in terns whereof affidavit to be verified before
the public notary in the prescribed format was required to be filed on the day
followi ng the selection and, thus, the requirement of filing the affidavit
along with application in terns of the said rule was dispensed with. 1In any
view of the matter, the | earned counsel would urge that having regard to the
fact that all candidates including the wit petitioners before the Hi gh Court
understood the rule in the sane manner, nanely, the affidavits were required
to be filed after the selection process was over and, thus, did not choose to
file any affidavit whatsoever and, thus, the rules should have been construed
in such a manner. The l'earned counsel placed on strong reliance, in this
connection, on G J. Fernandez vs. State of Karnataka and Others [(1990) 2
SCC 488). In any event,  the same would anmount to acqui escence on the

part the wit petitioners. . Strong reliance in this behalf has been placed on
Nai n Sukh Das and Anot her vs. The State of Uttar Pradesh and Ot hers

[ (1953) SCR 1184]. It was submtted that the validity of the rules/circulars
havi ng not been chall enged by the wit petitioners, the High Court fell in
error in ‘passing the inpugned judgnent. The |earned counsel would argue

that one of the applicants was a | awer and others being interested persons,
the wit petition in the nature of public interest litigation was not

mai nt ai nabl e. The | earned counsel would subnmit that having regard to the

wel | -settled principles of law that the State despite Article 14 of the
Constitution of India has a greater play in the joints while parting with its
excl usive privilege, non-conpliance of Rule 9 could not be held to have
vitiated the entire selection process. Reliance, in his behalf, has been placed
on State of MP. and O hers vs. Nandlad Jai swal. and Ot hers [(1986) 4 SCC
566] .

In any view of the matter, M. Desai, would argue that it is not a fit
case where the court should grant any relief in favour of the wit petitioners.
Strong reliance, in this connection, has been placed on K N Guruswany vs.

The State of Mysore and Another [(21955) 1 SCR 305].

M. Dushyant A. Dave, |earned Senior Counsel appearing on behal f of
the Appellants in Civil Appeal arising out S.L.P. (CC No. 4571), while
suppl enenting the argunents of M., Desai, pointed out that the anending
rul es having not been chall enged and having regard to 'the fact that the
requi rement of filing an affidavit has not been given up, the High Court fel
in error in holding Rule 9 as mandatory, despite the fact that the said
requi rement was to be complied with only at a later stage.

M. Ravi Shanker Prasad, the | earned Seni or Counsel appearing on
behal f of the Appellants in Gvil Appeal arising out of SLP No. 10653 of
2005 woul d contend that even the unamended Rule 9 envisaged filing of an
affidavit at a post selection stage as woul d appear fromthe |anguage used in
clauses (a), (b) and (c) as contrasted fromclause (d)  thereof. The
amendnment in the rules, the | earned counsel would contend, nade the
position patent when it was latent. Rule 9, as M. Prasad woul d argue, 'was
required to be read with Rule 13 and so read it would be evident that the
nature of requirement for filing an affidavit was only post selection

Drawi ng our attention to the fact that the npde of sel ection through
lottery is permssible in view of the decision of this Court in Rajendra Singh
vs. State of MP. and Ot hers [(1996) 5 SCC 460], M. Prasad woul d contend
that the requirenent to conply with the rules should have been consi dered
havi ng regard to the changed node of selection in terms of Rule 11(b).

Public Interest Litigation, M. Prasad would urge, should not be entertained
wher eby the economic policy adopted by the State in the matter of vending
liquor is challenged. Reliance, in this connection, has been placed on
Nandl al Jai swal (supra). M. Prasad al so placed strong reliance upon Bal co
Enpl oyees’ Union (Regd.) vs. Union of India and Gthers [(2002) 2 SCC

333] in support of his contention that if the petitioner was not aggrieved, he
cannot have | ocus standi to maintain a wit petition
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M. C.S. Vaidyanathan, the | earned Seni or Counsel appearing on
behal f of the Appellants in GCvil Appeal arising out of SLP (CC No.4579),
woul d submit that the object of the Act and the rules franed thereunder
bei ng to augment the revenue and preventing adulteration of liquor; the
state action can be challenged only if it is unfair in the sense that nobody
was given an opportunity to participate in the auction. As in this case al
persons were treated simlarly in pursuance of or in furtherance of the
advertisenment, insofar as no applicant had filed any affidavit, it cannot be
sai d that anybody was prejudi ced by reason of non-conpliance of Rule 9.

The | earned counsel would also contend that the wit petitioner having
hinself not filed any affidavit, he is estopped and precluded from
guestioning the alleged violation of Rule 9, which only provides for
conpli ance of a procedural requirenent.

M. Mikul Rohtagi, the |earned Senior Counsel appearing on behalf
of the Appellants in Cvil Appeal arising out of SLP (CC No.4569) woul d
al so contend that requirenent of Rule 9(d) was only post selection

M. Soli J. Sorabjee, the | earned Senior Counsel appearing on behalf
of the Respondents, on the other hand, would take us through various
documents with a view to showthat the District Level Committees after
passing of this Court’s order dated 8.4.2005 proceeded to consider the
applications filed by the successful candidates in a post haste nmanner which
woul d clearly denpbnstrate non-application of mind on their part. The
| ear ned counsel pointed out that in nmany cases there had been hardly any
del i berati on anongst the nenbers of the conmittee; while in sone cases
even affidavits were not filed. Drawing our attention to Rule 11, the |earned
counsel would subnmit that in no case a summary report was prepared so as
to enable the Scrutiny Commttee to scrutinize the eligibility conditions. M.
Sor abj ee would argue that Rule 9 is nandatory in nature and, thus, al
applications for grant of liquor |icence would call for scrutiny. Even if such
a consideration is read to be directory, no substantial conpliance thereof
havi ng been made, it was argued, the entire selection process nust be held to
be vitiated in law. The |earned counsel would contend that fromthe
affidavit filed by the State, it woul d appear that the contents of the affidavits
had not been verified in accordance with | aw and the contents thereof had
ex-faci e been accepted on a pre-supposition that they were correct although
there exists no statutory rule enpowering the Conmrittee to raise such a
presunpti on.

Dr. A°M Singhvi, the | earned Senior Counsel appearing on behal f of
the sonme of the Respondents would urge that the functionaries of the State
and/ or the Sel ection Conmittees, having regard to the nature of transaction
were required to verify the applications before selection. It was pointed out
that despite the fact that the Hi gh Court by an order dated 7.3.2004
prohibited the State fromdi sclosing the |list of selected candi dates, the so-
cal l ed sel ected candidates filed applications for grant of special |eave to
appeal before this Court on the prem se that they had been selected. 1t was
submtted that the amendnment carried out in Rule 9 on or about 9.3.2004
was wholly irrelevant. Drawing our attention to the judgnent of the High
Court, the | earned counsel would submit that it has rightly been found that
sub-rule (3) of Rule 9 conpared to the old provisions contained therein in
vi ew of the |anguage thereof clearly denobnstrates that Rule 9 is mandatory
in nature. The anmendnent nmade in Rule 9 by reason of the notification
dat ed 22.3.2005, Dr. Singhvi would argue, cannot put the clock back as the
entire selection process was conpl eted by then

M. G L. Sanghi, the | earned Seni or Counsel appearing on behal f of
some of the Respondents would submit that keeping in viewthe fact that
while exercising its jurisdiction under the Act, the State is concerned with
the nmmi ntenance of public health and, thus, Rul e 9 should be held to be
mandatory particularly having regard to the fact that such affidavit is also
necessary for the purpose of exercise of power by the State for suspension
and cancellation of licence in terms of Rule 23(1) (c) of the Rules.
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Condi tions conceived in Rule 9 being in public interest, M. Sangh
woul d contend, are mandatory in character. It was pointed out that whereas
in ternms of amendment dated 9.3.2004, the Conmi ssioner of Excise had
been empowered to prescribe the format, he had no jurisdiction to do away
with or dilute the statutory requirenments to file an affidavit as required by
Rule 9 of the Rules.

M. Ravindra Shrivastava, the |earned Senior Counsel appearing for

the sone of the respondents, would urge that the eligibility clauses contained
in the Rules nust be held to be mandatory in nature and in support thereof
reliance has been placed on Ramana Dayaram Shetty vs. The Internationa

Airport Authority of India and Gthers [(1979) 3 SCR 1014] and R Prabha

Devi and Ot hers vs. Governnent of India, Through Secretary, Mnistry of

Per sonnel and Trai ning, Adninistrative Reforns and Qthers [(1988) 2 SCC

233].

Dr. Rajiv Dhawan, the |earned Senior Counsel appearing on behal f of
the wit petitioners/Appellants, would, inter alia, submt that the
i nterpretation and/or construction of the rules nust be nade having regard to
Article 47 of the Constitution of India vis-‘-vis the doctrine of 'res extra
comercium . The | earned counsel would contend that before the High
Court a contention was raised that a solvency certificate should be directed
to be filed along with the application for grant of Iicence as it would help in
prevention of investnent of black noney in the trade. The |earned counse
woul d urge that the courts in a situation of this nature will apply cautionary
principles having regard to the fact that the activities of the State must be
responsible in nature. Dr. Dhawan woul d subnit that the rules have to be
read as a whole and not in a manner whi ch woul d gi ve undue advantage to
persons who were not fit to carry on the trade in liquor keeping in viewthe
obnoxi ous nature thereof. The rules were required to be applied from stage
to stage, it was argued, having regard to the purport and object thereof so
that effective step may be taken by the Conmittee to weed out the unwanted
applicants.

PUBLI C | NTEREST LI TI GATI ON

It may not be necessary for us to(consider as to whether the public

interest litigation should have been entertained by the H gh Court or not. The
Hi gh Court did entertain the public interest litigation w thout any objection
and ultimately allowed the same. Furthernore it is well settled that even in a
case where a petitioner mght have noved the court in his private interest

and for redressal of personal grievances, the court in furtherance of the
public interest may treat it necessary to enquire into the state of affairs of the
subject of litigation in the interest of justice. [See @Guruyayoor Devaswom
Managi ng Committee and Anr. Vs. C. K Rajan and Qthers [(2003) 7 SCC

546 \ 026 para 50] and Prahlad Singh vs. Col. Sukhdev Singh (1987) 1 SCC

727]

ACQUI ESCENE

When a public interest litigation was entertained the individua

conduct of the wit petitioners would take a backseat. There cannot be any
doubt whatsoever that in a given case a party may waive his legal right. In

an appropriate case, the doctrine of acqui escence or acceptance sub silentio
may al so be invoked. [See Haryana State Coop. Land Dev. Bank vs. Neel am

[ 2005 (2) SCALE 434], but the High Court, in the instant case, ~has gone

into the question with a wider perspective. This Court is not only required to
construe the provisions of the statute but also to take into consideration the
subsequent events which took place vis-a-vis the action on the part of the
State after passing of the interimorder. The issue as regard application of
acqui escence or waiver. therefore in our opinion has becone irrel evant.

ANALYSI S OF THE RULES

The Chhattisgarh Excise Act, 1915 and the rules framed thereunder

are regulatory in nature. They are being so enacted so as to ensure public
health as trade in liquor is considered to be obnoxi ous one. The State has a
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duty to see that its people do not consunme spurious or adulterated |iquor

The Act and the rules no doubt contain provisions for cancellation and/or
suspensi on of the licence in the event the conditions laid down therein are
violated, but it is beyond any cavil that before a licence is granted, the
applicant nmust satisfy all the statutory conditions and neet the eligibility
requi rements. [See Ramana Dayaram Shetty (supra) and R Prabha Devi

(supra). Rule 8(e) provided for a requirenent to furnish a bank draft froma
national i zed bank as earnest noney. Rule 9 of the Rules preserves all other
eligibility requirenents. The Circul ar dated 15.3.2003 di spensed with the
requi rements as contained in Rule 8(e) of the Rules. The nunber of outlets
were increased by 92 from 812 to 904. The Hi gh Court has noticed that

none of the eligibility requirenents except those as contained in Rule 9(c) of
the Rul es had been observed by the Conmittee. The State has earned Rs. 77
crores from2.65 | akhs applicants whose eligibilities were not verified.

I ndi sputably, the State while granting a licence in favour of a person dealing
in liquor should ensure that the same is granted to a person who woul d be
otherw se eligibleto deal therewth.

The provisions of the Act and the Rul es franed thereunder contain
several . restrictions and |inmtations which are i nposed upon the applicants.
The procedures for selection nmust be fair and in consonance with the
provi sions of the Act and the Rul es.

The persons who fulfill the said eligibility criteria and satisfy the
requirenents | aid down under the Act and the Rules only could file such
applications which required scrutiny thereof so as to enable the statutory
authorities to consider their cases for grant of |icence. The adverti senent

i ssued by the State calls upon only such persons to file applications who are
sui tabl e therefor, which in turn-would nmean that the applicants nust satisfy
the authorities that they are eligible for grant of licence. The applicants nust
al so denonstrate that they are suitable for grant of licence as in the event of
their being found unsuitable, steps are required to be taken by the commttee
for resettlenment of the shops, wherefor procedures laid down in Rule 8 were
required to be conplied with again

Stricter restriction is contenplated in the matter of conpliance of the
terns and conditions of the licence. Rule 4 of the Rules permts not nore
than two groups to a single licensee.

Rule 9 provides that the eligibility conditions should be scrutinized

bef ore an application is made. Rule 9 is in tw parts. It deals with the
eligibility conditions of the applicant. It —does not make any exception as
regard fulfilnment of different clauses inasnmuch as the said rules begin with
the expression "the applicant has to fulfil the follow ng conditions". Such

conditions are required to be fulfilled for-obtaining the |icence. Wereas
clauses (a), (b) and (c) thereof are essential conditions which would debar a
person fromfiling an application and if such an application is filed, the sane
woul d be liable to be rejected at the outset. An applicant having regard to
the expressions used in clause (d) has to file an affidavit. Filing of such
affidavit, therefore, is nandatory. However, affidavit is required to be filed
by the applicant to show that : (i) he possesses or nmy arrange for taking on
rent suitable premises; (ii) he possesses good noral character and has no
crimnal background and has not been convicted of any offence punishable

under the Act or Narcotic Drugs and Psychotropi c Substances Act, 1985 or

any other law for the time being in force or any other cogni zabl'e and non-
bai | abl e of fence. Cause (3) of sub-rule (d) of Rule 9 enjoins a duty upon

the authorities to get the sane verified whereupon only a certificate is
required to be issued by the Superintendent of Police of the district of which
he is the resident in the event his selection as a licensee showi ng that he as
well as his fam |y nenbers possess good nmoral character and there is no
crimnal background or crimnal record against them Such certificate is
required to be filed within thirty days fromthe grant of licence. He also in
terns of the said clause (5) of sub-rule (d) of Rule 9 is to state that no
governrent dues are outstandi ng agai nst him
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Keeping in view that a |arge nunber of applications are required to be
dealt with, the rules contenplate constitution of a conmittee conprising the
Col l ector of the District and the District Excise Oficer/Assistant
Commi ssioner of the District, who would be the enforcing agency. Rule 11
provi des for the node and manner in which selection is to take place.

Cl ause (a) thereof provides for preparation of a sunmmary report by the

Menber Secretary for the purpose of placing it before the District Leve
Conmittee. Cause (b) thereof provides that in the event the Commttee

sel ects licensees fromthe |ist of the applicants and in the event nore than
one applicants are found suitable for any particular group of shops, the
Conmittee shall select the licensee for such group of shops by lottery, in
whi ch event the sel ected applicant has to deposit the required anmount

according to Rule 13 and fulfill the other prescribed formalities including
the requirenent to conply with the provisions of clause (1) of sub-rule (d) of
Rul e 9. Clause (b) of Rule 11, therefore, presupposes that before a licence

is granted the requi rements contenplated therein should be conmplied with. A
candi dat e before selection nmust-be found to be eligible therefor. It postul ates
that before the actual licence iis granted, the conditions precedents as
contained therein are required to be fulfilled, failing which the Commttee
nust take steps for resettlenent of shops or group of shops. The question of
paynment of licence fee or security anpunt arises when an applicant is

sel ected for grant of licencein terms of Rule 13.

The Scrutiny Committee is also enjoined with a duty to see as to
whet her a person was a defaulter or not.

Rule 9, as it originally stood, thus, on proper construction nust be
held to have laid down that an affidavit was required to be filed by the
applicant which is fortified by the fact that Rule 23(1)(c) contenplates that if
the affidavit submtted by the licensees at the time of application is found
i ncorrect and assertions made therein are found to be false, the Licensing
Aut hority woul d be enpowered to suspend or cancel the licence. The rule
read as a whole, therefore, provided for filing of an affidavit at the time of
grant of licence. Furthernmore the vary fact that a circular was issued by the
Conmi ssi oner of Excise asking the applicants to file an affidavit after the
sel ection process is over itself is-a pointer to the fact that filing of such an
affidavit along with the application was considered by all concerned to be
necessary. The advertisenent was also required to 'be issuedin consonance
with the rules and not in derogation thereof. It would, therefore, be not
correct to contend that whereas clauses (a) to (c) of Rule 9 postul ates
conpl i ance thereof at a pre-selection stage, clause (d) postul ates conpliance
at the post-selection stage. The distinction between conpliance of
requirenents at pre-selection and post-selection is al'so evident fromreading
Rule 9(d)(1)(2) and Rule 9(d)(3) separately, inasnuch whereas the forner
clearly postul ates conpliance at pre-selection stage, the latter deals with a
situation which is post-selection

The expression "has to submit an affidavit” ex facie is mandatory in

nature and such affidavit necessarily has to deal with the requirenents

contained in clauses (1) and (2). |If the rule nmaking authority was of the

opi nion that such an affidavit was required to be filed at a |later date and not
with an application, it could have said so in express terms; as has been done in
the case of sub-rule (3) of Rule 9. 1In fact, all the sub clauses were to be a part
of affidavit as clauses (3), (4) and (5) would be only by way of undert aki ng,

al t hough the requirenents of clauses (3) and (4) can be fulfilled after the grant
of licence. The sanme shoul d appear fromthe format of the affidavit itself.

The question as to whether a statute is nandatory or directory would

depend upon the statutory schene. It is now well known that use of the
expression "shall" or "may" by itself is not decisive. The court while
construing a statute nust consider all relevant factors including the purpose
and object the statute seeks to achieve. [See P.T. Rajan Vs. T.P.M Sahir
(2003) 8 SCC 498 and U.P. State Electricity Board Vs. Shiv Mhan Singh

and Anr. (2004) 8 SCC 402.
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Furthernore, filing of an affidavit in the prescribed format is a

statutory requirenent under the Rules. Filing of such an affidavit is
necessary as in the event the sane on verification is found to be incorrect,
not only the deponent can be proceeded agai nst but his |licence would al so be
liable to be cancelled. Filing of an affidavit under the Rules is, therefore,
mandatory in character.

The Conmi ssioner of Excise issued a circular letter dated 14.2.2005

whi ch power evidently he did not possess in ternms of Section 7 of the Act.

Al though the State nmay del egate its power to the Conmm ssioner of Excise,

such a del egation cannot be made in relation to the matters contained in the
rul e maki ng power of the State. The matters which are, therefore, outside
the purview of the rules only could be the subject-matter of delegation in
favour of the Comm ssioner of Execise. The Conm ssioner of Excise is a
statutory authority. He is bound to exercise his power only within the four-
corners of the Act or the rules franmed thereunder and not de’ hors the same.

M. Desai is also not correct in his submssion that clause 22 of the

said circular contenplates a future anendnent in the rules. Even if the sane
contenplates a future anendnent, the same woul d not sub-serve the

statutory requirenents i nasnmuch as the Conmm ssioner of Excise was not

supposed to know as to how the existing rules woul d be anended and

whet her the same woul d be applied prospectively or retrospectively. The

Court cannot draw a presunption that the Comm ssioner of Excise could

proceed on a pre-supposition that his action in issuing a circular contrary to
rules would stand ratified by retrospective operation of the rules. A statutory
authority, it is trite, must exercise his jurisdiction with the four-corners of
the statute and cannot deviate or depart therefrom

It is interesting to note that the Rules were anended only for one

exci se year. The rule nmaking power shoul d be exercised having regard to

the policy to be adopted by the State. ~Such a policy may vary fromtinme to
time. Having regard to the exigency for the situation, rule may al so be
amended but we do snot see any reason as'to why an attenpt shoul d be made

to amend the rule only with a viewto justify an illegal action on the part of
the Conmi ssioner of Excise for the year 2005-06. Although the validity of

the rul es have not been challenged, the court cannot shut its eyes from
considering this aspect of the matter. W are not oblivious of the fact that
frami ng of rules is not an executive act but a |legislative act; but there cannot
be any doubt what soever that such subordi nate legislation nmust be framed
strictly in consonance with the legislative intent as reflected in the rule
maki ng power contained in Section 62 of the Act.

By reason of the anendnent carried out in the rules in terns of the
notification dated 9.3.2004, the Comm ssioner of Excise was enpowered to
prescribe a format of the application formand affidavit. Such an application
or affidavit could be filed within the date and time stipulated by himbut the
same woul d not mean that while prescribing a format in respect of an
application formor affidavit, he becane authorized to dilute the statutory
requi renents or dispense with the sane. No exception can although be
taken as regard the format relating to the applications, strong exception has
to taken as regard the format of the affidavit. C auses 5 and (6) of the
affidavit are as under

"(5) That the Deponent neither owes any dues to the
government or public works nor his nanme exists in

the black list and neither he has been debarred to
acquire excise licence under Chhattisgarh Excise

Act, 1915 and rul es made t hereunder and anended
Chhattisgarh Excise Settlement for License for

Retail Sale of Country/Foreign Liquor Rules,

2002. "

(6) That the Deponent bears good noral character. He
has not been held guilty of non-bailable offence
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under Chhattisgarh Excise Act, 1915 or Narcotics
Drugs and Psychotropi c Substances Act, 1985 or
any other procedure or |aw pronul gated that tine."

A bare comparison of the said clauses with Rule 9 woul d denpnstrate
that the sane do not satisfy the statutory requirenents

ARE THE AMENDI NG RULES \ 026 RETROSPECTI VE :

At this juncture, we nmay notice the effect of the amendnent effected in
terns of the notification dated 22.3.2005. But before we proceed to do so, it
may be noticed that indisputably the entire selection process was over by
16. 3. 2005.

By reason of the said notification, clause (c) of Rule 8(1) was
substituted. The substituted provisions |ay down that the application form
prescribed in terms of Rule 6 together with the prescribed application fee
shall be submittedin the profornma prescribed by the Comnm ssioner of
Exci se.

Yet agai n cl ause (C 1) was added after clause (c) providing that the
first, second and third applicants selected nmust submit an affidavit duly
verified by the public notary in the prescribed proforma next day during

of fice hours. The notification does not state that the amendnent will have a
retrospective effect. In absence of any express provisions contained in the
notification, the court will not ordinarily presune the sane to be

retrospective in nature.

A statute nust be read reasonably. A statute should not read in such a
manner which results in absurdity. A statute, on its plain | anguage,
al t hough postul ates a prospective operation, it cannot be held to be
retrospective only because it would apply for the excise year for which
applications were invited despite the fact that the selection process nmade
thereunder is over. The State is bound by the terns of the advertisenment and
the rules existing at that tine. The statutory authorities and the applicants
are expected to followthe law as it stood thence. No step could be taken on
the pre-supposition that the rule woul d be anended. It is also not a case
where draft rules were already in(existence and such draft rules had been
appl i ed, which could otherwi se be permissible in law But a situation of this
nature is not contenplated in | aw.

M. Desai would argue that as anendnent has to be effective for the
settlenent of licence for country/foreign liquor retail shops for the year
2005-06, the sane may be held to be retrospective in nature. Even for the
sai d purpose, it was expected of the rule making authority to say so
expressly.

A rule may not be challenged as ultra vires the Act, but its

interpretation can certainly be an issue. The rule if given retrospective effect
woul d becone unwor kabl e and woul d not capabl e of being given effect to.

A rul e cannot be franmed keeping in view that the Conm ssioner has issued

certain circular which is illegal. By reason of a rule making power, an
invalid action on the part of the Conmi ssioner of Excise cannot be
val i dat ed.

If a selection process is over upon follow ng a procedure which s

illegal, by reason of a rule maki ng power the sane cannot be rendered valid
sinply by directing that the same shall govern the selection of applicants for
grant of licence under the Act for the year 2005-06.

The question as to whether it can be given effect to or not is, thus,
required to be judged on its own wi thout reference to the circular issued by
the Commi ssioner of Excise. Cassus Omssus, it is well known, cannot be
supplied by the court. [See P.T. Rajan vs. T.P.M Sahir and G hers \026 (2003)
8 SCC 498]
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We have noticed hereinbefore that despite the fact that the order of

i njunction was issued by the H gh Court while nodifying the interimorder

on 7.3.2005, the State was asked not to publish the selection list. The
contentions raised in the petitions for grant of special |eave to appeal
however, |eave no manner of doubt that such selection list whether in
violation of the order of the H gh Court or otherw se had been published. |If
the said rules are considered to be retrospective, admttedly, the affidavits
had not been filed on the next day of such selection and, thus, the rules are
not capabl e of being inpl enented.

Different situations may arise in different cases in the natter of grant
of injunction as was noticed by this Court in Deoraj vs. State of
Mahar ashtra and Ot hers [(2004) 4 SCC 697] stating

"12. Situations energe where the granting of an interim
relief would tantanmount to-granting the final relief itself.
And then there nmay be converse cases where w thhol di ng

of an interimrelief would tantamunt to dism ssal of the
main petitionitself; for, by the tine the main matter
cones up for hearing there would be nothing left to be
allowed as relief to the petitioner though all the findings
may be in his favour. In such cases the availability of a
very strong prinma facie case \027 of a standard much

hi gher than just prima facie case, the considerations of

bal ance of convenience and irreparable injury forcefully
tilting the balance of the case totally in favour of the
appl i cant may persuade the court to grant an-interim

relief though it anpbunts to granting the final relief itself.
O course, such would be rare and exceptional cases. The
court would grant such an interimrelief only if satisfied
that withholding of it would prick the conscience of the
court and do violence to the sense of justice, resulting in
i njustice being perpetuated throughout the hearing, and at
the end the court would not be able to vindicate the cause
of justice. Qobviously such would be rare cases

acconpani ed by conpel ling circunstances, where the

i njury conpl ai ned of is i mediate and pressing and

woul d cause extrene hardship. The conduct of the parties
shall al so have to be seen and the court may put the
parties on such ternms as may be prudent."

Even the manner in which the interimorder of this Court is given

effect leaves a lot to be desired. It is not in disputethat the order of this
Court dated 8.4.2005 was conmuni cated on 9.4.2005. 10.4.2005 was a

Sunday and, therefore, it was not expected that the services of the public
notary woul d be available, or the stanp would beavailable on that day for
affirmng affidavits. The affidavit filed on behalf of the State clearly shows
that on 09.04.2005 itself , that is the day on which the order by this Court
was conmuni cated, the concerned persons were inforned as regard their
selection, if not prior thereto. The State's letter dated 9.4.2005 relating to
Application No.01010140 shows that thereby one Ranesh Prasad Dheenar

was i nformed that he had been selected for Desi/English wine shop/Crcle
Tikrapara Circle as a first licensee. Even the unnecessary stipul ations had
not been scored out therefrom He was not asked to file an affidavit by

10. 4.2005. He was nerely asked to deposit 1/12th part of the payable duty as
yearly security wthin three days and 1/12th part of yearly licence fee by
30. 4. 2005, whereafter licence was to be granted to him W fail to

understand as to how wi t hout making a scrutiny as regard conpliance of
conditions, licences were granted on 11.4.2005 and 12.4.2005. The

affidavit of the State reveals :

"That the process of selection of Applicants under
the Crcular dated 14.2.2005 had al ready been conpl et ed
on 16.3.2005 and a list of the Applicants selected after
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the draw of lotteries had been submtted before the
Hon’ bl e Chhattisgarh High Court on 22.3.2005. A typed
copy of the list of successful Applicants as submtted
bef ore the Hon' bl e Chhattisgarh H gh Court is annexed
hereto and nmarked as Annexure "RCG 2".

That, accordingly based on the result of the

sel ection process, the Collectors of all Districts in the
State called upon the selected Applicants to submt
affidavit in the prescribed format. The affidavits
submtted were duly processed/scrutinized by the District
Level Conmittee constituted in each district as per Rule
10 of the 2002 Rules (conprising of the Collector as the
Chai rman and Assi stant Commissioner/District Excise
Oficer as the Menber Secretary). The licences were
thereafter granted on 11.4.2005/12. 4. 2005 subject to the
condition that the same were only tenporary and were
granted under aninterim arrangenent and were subject to
further orders to be passed by this Hon' ble Court. Thus,
the tenporary licences for the year 2005-06 for running
country/foreign liquor retail shops in the State have been
i ssued after followi ng the process prescribed in the 2002
Rul es and after scrutiny of affidavits and consequent
approval by the Commttee al ready fornmed under the

Rul es, as had been/directed by this Hon ble Court. An
English transl ated copies of the information received
fromeach of the 16 districts in the State granting
temporary licences to the successful Applicants is

encl osed hereto and filed as Annexure "RCG 3 (Colly.)".

We have noticed hereinbefore that even in the notice, the selected

candi dat es had not been asked to submi't affidavits 'in the prescribed format.

It is not expected of the statutory functionaries to ask the selected candi dates
to conply with the requirements orally. It is beyond our conprehension as to

why such a post haste action was taken by the State.

Qur attention has been drawn to the following charts prepared by the
Respondent s :

"EXAMPLES OF SAME ADDRESS OF DI FFERENT FAKE
SELECTED APPLI CANTS OF RAI GARH, CHAMPA JANJG R AND
KAWARDHA DI STRI CTS

3, Shankar Nagar
Rai pur

Near Dr Anoop
Verma, Katora
Tal ab, G vi

Li nes, Rai pur
Behi nd Prince
Hotel , Katora
Tal ab, G vi

Li nes Rai pur
27, Khol

Vi kas

Nagar ,

Bi | aspur

H. No. 15/ 262
Near Chandni a
Para, Canal,
Janjgir

Pg

Nanes

Pg
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Names
Pg
Names
Pg
Names
Pg
Names
77

Raj Kr.
Si ngh
79

Raj endr a
Praj apati
222

Vi kas
Jai swal
82
Rakesh
Si ngh
86

Ram
Bachan
Yadav
78
Munna
GQupt a
84

Sur endra
La

87
Jitendra
Si ngh
82

Babl oo
Kr. Rai
88

Sant osh
Kumar
78

Ja

Pr akash
Si ngh
90

Shi v
Nar ayan
Jai swal

259
Umla
Devi
220
Jitendr
Si ngh
80
Guddu
Moar

260
Sati sh
Si ngh
222
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Vi nay
GQupt a
81
Raghven
dra
Kumar

Si ngh

258
Vi nod
Pandey

258
Avadh
Nar ayan
Shukl a

258
Shyam
La
Gupt a

259
Jagdi sh
Yadav

259
Bunty
Si ngh
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Jamat Mandir
Par a,

Kavar dha

30, Block B,
Quarter
Mohal | a, RSB
Tower ,

Taar bahar ,
Bi | aspur
Lochan Nagar,
P. S.

Chakr adhar
Nagar, Dist.
Rai gar h

Punj abi

Col ony, Daya
Band, Bil aspur
Nehru Nagar,
Bi | aspur

Pg

Names

Pg

Names

Pg

Nanes

Pg

Names

Pg

Names

79

Pr anpod

Si ngh

91

Pari kha
Paswan

92

Ashok

Kumar

Si ngh

93

Surjit

Si ngh
Bhati a

80

Sushi |

Kumar

83

Shai | end

ra Singh
222

St ayend

er Singh

92

Lakshmi

Pr asad

94
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Ravi ndr
Nat h
Upadhy
a

80
Manoj

Si ngh
85

Sant osh
Kunar

Shi v
Nar ayan
Jai swal
227
Unmesh
Si ngh
258
Dhar ne
mdr a

Si ngh

223
Munna
Si ngh

H. No. 7/ 279

Pur suram Ward
FCl Gowdown
Bhat apar a,

Rai pur

Shankar Nagar,
Dist. Janjgir
1/ 73, Near
Ranjit Singh
Dhaba,

Shi vri narayan,
Tehsi |
Navagarh, Dist.
Janjgir

5/ 12, Bazar
Para, Dhara
Dwar, Dist.
Janj gir Chanpa
H. No. 190 Pratap
Ganj Thana

Sar ngar h,

Rai gar h

Pg

Nanes

Pg

Names

Pg

Names

Pg

Nanes
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Pg
Names
85
Sanjiv
Kurmar
Gupt a
83

Raj a

Pi yush
Nar ayan
83
Mahendr
a Si ngh
228

Par mesh
war

Si ngh
228
Sant osh
Kr. Singh
87
Dashr at
Yadav
92
Karmakh
ya

Nar ayan
Si ngh
91

Arvi nd
Si ngh
228
Sant u
Si ngh
229

Di | i pdas
222
Sanjiv
Kr.

90

84
Lakshmi
Pd
Gupt a

224
Vi shnu
Si ngh

226
Uday
Si ngh
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227
Abhi ma
nu
Gupt a

From a perusal of the aforenentioned charts, it would appear that different persons
bel ongi ng to different comunities had filed different applications show ng the
same address. —Even persons having the same nanme had filed nore than one
application.

M. Desai submtted that these allegations give rise to separate cause of
actions. W do not agree.

Al t hough we do not intend to put a seal of finality on the said issue,
we are constrained to observe that having regard to the actions of the
statutory functionaries, the entire exercise of the scrutiny as regard
ascertai nnent of the eligibility of the candidates vis-'-vis selection process
is required to be undertaken —again by the Sel ection Conmittee.

Furthernore, this Court is entitled to take into consideration subsequent
events so as to do the conplete justice to the parties. [See Board of Contro
for Cricket, India & Anr. Vs. Netaji Cricket CQub & Os. [2005 (1) SCALE
121]. When this Court passed an interimorder it was expected that the
statutory requirenents therefore, shall be conplied with. Even if Rule 9 is
held to be directory, substantial ‘conpliance thereof was necessary. A
mandatory statute requires strict conpliance whereas a directory statute
requires substantial conpliance. Even if a statute is directory, the State
cannot say that the requirenments contained therein do not envisage
conpliance thereof. The authorities of the State cannot raise a plea that they
woul d not even notice the inherent defects contained in-the application

They coul d not proceed on a presupposition, for which there is no |ega
sanction, that contents of the affidavit would be correct. No summary report
required to be prepared by the Menber Secretary for its placenment before

the Conmittee appears to have not been prepared. The Rules postulate that
each and every application must be exam ned carefully. Mere fact that a

| arge nunber of applications have been filed, as/ a result whereof the State
had been able to obtain crores and crores of rupees by itself did not entitle
the State to dispense with the statutory requirenments. The application fees
were not nmeant to be utilized for the purpose of earning revenue but to neet
the adnministrative charges required therefore. Application fees cannot be
equated with tax.

Undoubtedly, the state has the exclusive privilege to deal in liquor but

it has also to be borne in nmind that it has a constitutional and |egal duty to
safeguard the public interest and public health. The conditions for grant of
licence as laid down in the statute are required to be observed only with a
view to sub serve the constitutional goal and not to subverse the sane.

An affidavit required to be filed in whatever format it may be nust

di sclose all the informations required under the | aw which woul d enabl e the
statutory authorities to verify the sane. Licences to deal in |liquor cannot be
granted on nere asking by a person and only because he is in a position to
fulfil the requirenments as regard deposit of |icence fee and other charges.
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Undoubtedly, the State is entitled to raise its revenue but it is also obligated
to fulfil its constitutional and statutory duties.

PRECEDENTS RELI ED UPON ON BEHALF OF THE APPELLANTS

In the Nandl al Jai swal (supra), whereupon M. Desai placed strong
reliance, this Court was concerned with grant of licences for running
distilleries. Therein, this Court observed that the |egislature should be
al l owed sone play in the joints because it has to deal with conpl ex problens
but it did not say that a statutory authority while exercising its statutory
functions may do away with or dilute the statutory mandates.

In GJ. Fernandez (supra), again this Court was interpreting the
conditions of NIT and not the statutory rules. It is only in the fact situation
obtaining therein it was observed that the way in which the tender
docunents issued by it had been understood and inplenmented by the KPC
had been explainedin its 'note', which sets out the general procedure which
the KPC was followingin regard to NITs issued by it fromtine to tine.

The sai d decision has no application in a case requiring conpliance of
statutory requirenments

In Dr. Mahachandra Prasad Singh (supra), this Court was concerned
with interpretation of an election of the Bi har Legislative Council Menbers
(Disqualification on Ground of Defection) Rules, 1994. \While considering
the submi ssion that an affidavit which is required to be filed in terms of sub-
rule (6) of Rule 6 of the Rules, the Court ‘held that the provisions thereof are
not so mandatory in nature that even-a slight infraction of the Rules would
render the entire proceedings initiated by the Chairnman invalid or without
jurisdiction. It was.in that sense the provisions were held to be directory in
nature. We may notice that interms of the Cvil Procedure (Arendrent)
Act, 2002, a plaint nust be verified by an affidavit, which is mandatory in
nat ure.

In Nain Sukh Das (supra) this Court was concerned with a case where

the el ection of the municipal menber was sought to be set aside on the

ground of alleged violation of Article 15(1) of the Constitution. In that case

it was held that the petitioners therein never asserted their rights by taking
appropriate proceedings to get the bar under Article 15(1) renoved and in

that situation, this the Court did not exercise its jurisdiction under Article 32
of the Constitution stating:

"\ 005lt may be, as we have al ready remarked, that the
petitioners could claimsuch relief as rate-payers of the
Muni cipality in appropriately franmed proceedi ngs, but

there is not question of enforcing petitioners’

fundanental right under article 15(1) or article 14 -in such

claim There is still less ground for seeking relief on that
basi s agai nst respondent 3 who is only a nom nated
menber\ 005"

The said decision has no application in the instant case.

In KN GQuruswany (supra), the appellant therein sought to enforce

his right in obtaining a contract to which he was entitled to but no relief was
granted as the excise year had already expired. |ssuance of such a wit was
found to be resulting in futility. Such is not the case herein

In Rajendra Singh (supra), this Court held that the jurisdiction of the

Hi gh Court under Article 226 is not intended to facilitate avoi dance of
obligations voluntarily incurred, though the |licensees are not precluded from
seeking to enforce the statutory provisions governing the contract.

The writ petitioners herein filed a wit at a pre-selection stage and
furthernmore have not sought for enforcenent of the contract.
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In Bal co Enpl oyees’ Union (supra), this Court was concerned with
an economic policy of the State which is not the case herein

Furthernore, it is now beyond any cavil that econom c policies of the
State al though ordinarily would not be interfered with, but the same is not
beyond the pale of judicial review [See Cellular QOperators Association of
India and Gt hers vs. Union of India & Ohers \026 (2003) 3 SCC 186]

It is also not a case where no relief can be granted to the wit
petitioners, as was done in the case of K N @ruswany (supra), having
regard to the fact situation obtaining therein

SHOULD WEE | SSUE GUI DELI NES

Bef ore parting, we make it clear that in these appeals we did not go

into the larger question raised by Dr. Dhawan that the State nust insist for a
sol vency certificate keeping in view the simlar provisions contained in the
statutes enacted by the other States, nor this Court, as at present advised, is
inclined toissue the requisite guidelines therefor.

There cannot, however, be any doubt or dispute that having regard to

the several decisions of this Court, e.g. The State of Bonbay vs. R MD.
Chamar baugwal a [ (1957) SCR 874], Ms Fatehchand H mmatl al and O hers

etc. vs. State of Maharashtra etc. [(1977) 2 SCC 670], Khoday Distilleries
Ltd. and Qthers vs., State of Karnataka and Others [(1995) 1 SCC 574],

B.R Enterprises etc. vs. State of U.P. -and Gthers etc. [(1999) 9 SCC 700],
State of A.P. and thers vs. Mdowell & Conpany and Qthers [(1996) 3

SCC 709], State of Punjab and Anot her vs. Devans Mdydern Breweries Ltd.

and Anot her [(2004) 11 SCC 26], trade in liquor is considered to be res extra
conmer ci um al t hough tobacco produce has not been declared so. [ See

Godawat Pan Masal a Products |.P. Ltd. and Another vs. Union of India and

QO hers [(2004) 7 SCC 68]. The State while exercising its power of parting
with its exclusive privilege to deal in liquor has a positive obligation that any
activity therein strictly conforms to the public interest and ensures public
health, welfare and safety. Strict adherence to the requirenent to conply
with the statutory provisions nust be considered fromthat angle.

CONCLUSI ON

The question, however, which now falls for considerationis as to
what order should be passed in the peculiar facts and circunstances of this
case.

In this case the node of selection.is in question. Al the parties

participated in the selection process. Sone of thembecane successful.  They
had not conplied with the statutory requirements not because they were not
willing to do so but because the statutory authorities were not correctly

advi sed. The conduct of the statutory authorities although nust be
deprecated but that by itself, in our opinion, may not cone in the way of the
successful candidates in getting the just relief.

Keeping in view the peculiar facts and circunstances of this case, we
intend to issue the follow ng directions :

i) The Menber Secretary shall scrutinize all the applications of the
successful candi dates afresh and prepare a sumary report within one
week from date

i) Irrespective of the format prescribed by the Conm ssioner of Excise
each of the selected candidates nmust file an appropriate affidavit,
which woul d be in strict conpliance of the requirenent of Rule 9.

iii) Such affidavits rmust be filed before the respective conmittees within
one week fromdate, the contents whereof would be verified in terns
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of Order 6 Rule 15 of the G vil Procedure Code. The said affidavits

shal |l be scrutinized by the Conmittee so as to enable themto arrive at

a finding as to whether the applicants fulfil the eligibility criteria and
are otherwi se suitable for grant of |icence under the Act and the rul es.

iv) The writ petitioners or any other person in the locality may file
appropriate applications before the said Commttee with a viewto
show that the sel ected candidates do not fulfill the eligibility criteria

or are debarred or are otherw se unsuitable fromobtaining a licence
under the Act.

V) Such objections may also be filed within two weeks fromdate. The
Conmittee may consider the said objections and, if necessary, nay

call for further or better particulars fromthe sel ected candi dates so as
to satisfy themsel ves about their eligibility etc.

Vi) The respective District-Level Commttees shall strictly verify and
scrutinize the affidavits as al so other documents furnished by the said
applicants soas toarrive at a decision that the statutory requirenents
have been conplied with upon application of their mnd

Vii) The nenbers of the Committee are made personally liable to see that
all statutory requirements are conplied with. They would strictly

apply the statutory provisions as regard eligibility and suitability of

t he candi dat es.

viii) The af orenentioned exerci se by the Committee shoul d be conpl eted
within one nonth. 'In the event, any affidavit filed by a selected

candi date either pursuant to this order or filed earlier in the fornmat
prescribed by the Conm ssi oner of Excise is found to be incorrect,

strict action in accordance with | aw shal |l be taken against him

i X) The Superintendent of Police of each district wthin whose
jurisdiction the selected candi dates ordinarily reside shall verify the
antecedents and other relevant particulars of the sel ected candi dates
vis-‘-vis their eligibility/suitability to obtain a licence and submt a
report to the Committee by 12.6.2005 which would be strictly in

terns of sub-rule (3) of Rule 9.  Wile issuing such a certificate in
favour of the selected candi dates by 12.6.2005, he shall also file a
copy of the report before the Comittee.

X) We direct the Chief Secretary of the State and Conm ssioner of
Excise to act strictly in accordance with | aw and oversee the
functioning of the Scrutiny Conmittees.

Xi) If the State and the Conmm ssioner of Excise come across
m sconduct on the part of any of the officers .including the nenbers
of the Commttee, strict action rmust be taken against the concerned
of ficer.

Xii) The sel ected candidates in the nmeanwhile may carry on the trade - in
i quor pursuant to the licence granted in their favour but the same

shall be subject to this order as also the decision of the Scrutiny
Commi tt ee.

The Wit Petitioners and the Respondents shall be at |iberty to
nention before the H gh Court for appropriate order(s).

These appeal s are di sposed of on the aforenentioned terns. No costs.




