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Thi s appeal by the appellant herein arises out of a
j udgrment of conviction and sentence passed by a Division
Bench of the Andhra Pradesh H gh Court in Crimnal Appea
No. 606/ 96 wher eby and whereunder the judgnent passed by
Addi ti onal Session Judge, Ranga Reddy District dated
21.6.1996 in S.C. No. 47/93 convicting the appellant herein
for commi ssion of an offence under Section 302 of the Indian
Penal Code and sentencing her to-undergo life inprisonnent
was nodified to one under Section 304 Part \026 Il of the
I ndi an Penal Code and sentencing her to undergo rigorous
i mprisonment for 4 years.

The basic facts of the matter shortly stated are as
under

The deceased was narried to Radha Krishna, PW 2,
brother of the appellant herein on or about 15.5.1990. The
appel | ant and her not her Heeramani (since deceased) and one
B. Harikrishna had been abusi ng and harassi ng the deceased
for conpelling her to bring T.V. and other articles. Radha
Krishna, the husband of the deceased having regard thereof
decided to reside separately in the sane house al ongwith his
wife. On 23.1.1991 at about 1.00 p.m, the appellant and
her nother entered into the roomof the deceased.” She was
then readi ng a book. The appell ant poured kerosene on her
and her nother closed the deceased s nouth whereafter fire
was set on her by the accused No. 1. Thereafter she rushed
outside with flanmes on her person shouting for help. Two
nei ghbours, Ch. Susheela and Snt. N. Yadamua attracted by
her shouts cane and poured water. Her dress was changed and
she was taken to the Railway Hospital by them foll owed by
one Sri G Venugopal , another nei ghbour

Wil e she was in the Railway Hospital, the Head

Const abl e of Mal kajgiri police station recorded her
statenment at about 7.30 p.m on 23.1.1991 on the basis

wher eof a case under Sections 498-A and 307 | PC was

regi stered. She later on died. The brother of the appellant,
(the husband of the deceased) supported the prosecution case
fully at the investigation stage. A charge under Section
302 of the Indian Penal Code was franed agai nst the
appel l ant and the accused No. 3, as in the neanwhile the
accused No. 1 died.
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Bef ore the | earned Session Judge, 21 prosecution
Wi t nesses were exam ned including the brother of the
appel  ant as al so the nei ghbours.

The | earned Session Judge having regard to the

materials on records held the appellant guilty of charges
under Section 302 of the Indian Penal Code. The Accused No.
3, however, was acquitted. On appeal, the Hi gh Court

al though substantially affirmed the findings of the |earned
Session Judge but altered the conviction and sentence from
one under Section 302 to Section 304 Part-11 of the Indian
Penal Code stating:

"...Till her death what type of
nedi ci nes were given to save her from
the burn injuries are not produced
before the Court. 1t is also not
expl ai ned by the prosecution that during
the deceased’ s stay in the hospital, she
was treated by the able doctor. |In the
absence of such explanation, it is also
possi ble to believe that the deceased

m ght have di ed due to untime and

i mproper medi cines given-by the doctors
in the hospital. [In view of the

ci rcunst ances expl ai ned, the subm ssion
made by Sri Ramanadhamthat it was not
the intention of A-2'to kill the
deceased is correct. Therefore, the
appeal deserves to be allowed inpart
and accordingly it is allowed-in part.
However, the conviction under Section
302 I PC and the sentence of life

i mprisonnent are set aside and it i'S now
ordered that A-2 is convicted for the

of fence under Section 304 Part-11 |PC
and sentenced to undergo ri gorous

i mprisonnment for 4 years, in view of her
young age and ot her specia

ci rcunst ances pointed out by Sr
Ramanadham r egardi ng sentence. This
shall not be the precedent for other
cases. "

Thi s appeal has been filed questioning the
af orementi oned judgment of conviction and sentence.

M. T. Anil Kumar, |earned counsel appearing on behalf
of the appellant would submt that the | earned Session Judge
and the H gh Court conmmitted an error in passing the
j udgrment of conviction and sentence agai nst the appellant
i nasmuch as the prosecution has failed to prove the notive
for comm ssion of the crine. The |earned counsel would
contend that the so-called dying declaration bei ng not
adnmi ssible in evidence coul d not have been relied upon
i nasmuch as the Magi strate who recorded the same did not
know Hi ndi nor the person who translated the sane was
acquainted with the said | anguage.

The | earned counsel would urge that fromthe deposition
of the nother of the deceased it cannot be said that any
case of demand of dowry has been nade out.

It is not in dispute that PW8 B. Surendra Reddy, the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

Addi ti onal Sub-Judge working in Kakinada at the rel evant
time was posted as Munsif Magi strate, Hyderabad, Wst and
South. The said witness in his deposition categorically
stated that on receiving a requisition containing a request
to record the dying declaration of the deceased, he went to
the hospital and recorded the sane. It is also not in

di spute that the doctor treating the deceased decl ared that
she was ’'conscious, coherent and in a fit condition to give
evidence'. As she did not know Telugu or English, the
doctor translated the question put by himinto H ndi and
transl ated the answers given by declarant into English. The
statenment so recorded was read over and explained to her by
the doctor and she admtted the same to be true and correct.
An endorsenent to that effect was al so nade by the doctor.
PW8 in his deposition clearly stated that he can understand
H ndi as having worked as Minsif Magistrate, Hyderabad West
and South as also I'll Metropolitan Magistrate and |

Addi tional, Rent Controller for three years, 'he had

occasi ons to exam ne various wtnesses who used to speak in
H ndi and advocates used to translate the deposition in
Engl i sh and according to the said witness he used to foll ow
the witnesses as to whether advocates were translating the
same correctly or not’. The witness categorically stated
that ' he was satisfied that the doctor had transl ated and
what all the deceased had been telling about was correct’
and recorded the sane.

It may be true, as has been pointed out by the | earned
counsel, that the doctor Dr. K. Prahlad PW4 exam ning
hi nsel f as a wi tness coul d not convey the neani ng of ’sasur’
and 'sas’ but he clarified that he knew Hi-ndi to sone extent
only. But he clarified that as the deceased was although
speaking in H ndi but here and there she also used English
wor ds and as such he could understand the terns of the sane.

VWhat was necessary in a situation of this nature is
wor ki ng knowl edge in Hndi. PW4 and PW8 nay not be able
to speak or wite chaste H ndi but evidently they understood
the statenent of the deceased in Hindi.

In the dying declaration, PW4 made the foll ow ng
endor senent :

"It is certified that the patient is
consci ous, coherent and in a fit state
of mind throughout the statenent and
solemmly affirmand state that |

transl ated the questions put by the
Hon’ bl e Magistrate in English, into

H ndi and transl ated the address given
by the patient in H ndi into English and
| made the true translation of the
sane. "

Anot her statenent was al so nade by PW8 stating

"It is certified that the declarant is
consci ous, coherent and in a fit state
of mnd throughout the proceedings, that
the Doctor translated nmy questions into
H ndi and the answers given by the
declarant in Hindi into English as the
decl arant do not know Tel ugu and unabl e
to give answers in English and that the
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Doctor read over and expl ai ned her
statenment in Hi ndi and she adnmtted the
same to be true and correct and signed
the same and that | recorded the
statement in the presence of Dr. K
Prahal ad on this 23rd day of January,
1991."

The evidence of PWS8 is absolutely clear and
unamnbi guous as regard the manner in which he recorded the
statenent of the deceased with the help of PW4. It is also
evi dent that he has al so know edge of Hi ndi although he nay
not be able to read and wite or speak in the said | anguage.
Hi s evidence al so shows that he has taken all precautions
and care while recording the statement. Furthernore, he had
the opportunity of recording the statement of the deceased
upon noticing her gesture. The Court in a situation of this
nature is also entitled to take into consideration the
ci rcunst ances whi ch were prevailing at the time of recording
the statenent of the deceased.

The | earned Sessi on Judge keeping in view the evidence
of PW8 who was a judicial officer was satisfied that the
dyi ng decl aration of the deceased had been recorded fairly
and correctly. Keeping in viewthe materials on record, we
do not find any infirmty therein.

It is also relevant to note that the statenment of the
deceased was recorded prior to the conm ng of PW10 and PW11
to Hyderabad from Pune. In that view of the matter, any
possibility of her making any tutored statement is ruled out
as there was no person other than her husband at the
hospi t al

Under sub-Section (1) of Section 32 of the Evidence
Act, any statement, witten or verbal, of relevant facts
made by a person who is dead, or who cannot be found, or who
has becone incapabl e of giving evidence, or whose attendance
cannot be procured wi thout an amount of delay or expense
whi ch, under the circunstances of the case, appears to the
Court unreasonable, would constitute relevant facts. If as a
result thereof, the Court is satisfied that the statenent
made by a person who is now dead is rel evant, the sane
becomes admi ssible in terms of Sub-Section (1) of Section 32
of the Evidence Act.

It is not necessary that the dying declaration would be
adni ssible in evidence only when a statenment is made in
expectation of a death. The |aw does not say so.

Section 32 of the Evidence Act is an exception.to
hearsay rul e

In P.V. Radhakrishna vs. State of Karnataka [(2003) 6
SCC 443], this Court laid down ten principles governing
dyi ng decl arati on and hel d

"13. In the |light of the above
principles, the acceptability of the

al | eged dying declaration in the instant
case has to be considered. The dying
declaration is only a piece of untested
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evi dence and nust, |ike any other

evi dence, satisfy the court that what is
stated therein is the unalloyed truth
and that it is absolutely safe to act
upon it. If after careful scrutiny, the
court is satisfied that it is true and
free fromany effort to induce the
deceased to make a fal se statenment and
if it is coherent and consistent, there
shall be no legal inpedinment to nmake it
the basis of conviction, even if there
is no corroboration. (See Gangotri Singh
v. State of U P. (1993 Supp.(1l) SCC
327), CGoverdhan Raoji Ghyare v. State of
Mahar ashtra (1993 Supp.(4) SCC 316),
Meesal a Ranakri shan vs. State of A P
(1994) 4 SCC 182) and State of Rajasthan
v. Kishore (1996) 8 SCC 217).

14. There is no material to show that
the dyi ng declaration was the result or
product of imagination, tutoring or
pronmpting. On the contrary, the sane
appears to have been made by the
deceased voluntarily. 1t is trustworthy
and has credibility."

Toget her wi th the dying declaration, if we consider the
letters witten by the deceased to her nother and sister
whi ch have been marked as Exs. P10 to P13, it wll be
evi dent that she had constantly been conpl ai ning about the
ill-treatment nmeted out to her by the accused No. 1 and 2.
She in Ex. P10 go to the extent of saying that unless
sonething is done and her nother conmes i rmedi ately, that
letter should be treated as a last one. |In all the letters
she has expressed her hel pl ess condition

The submi ssion of the |earned counsel to the effect
that in none of the letter, it was reveal ed that she was
asked to bring any dowy by her in-laws, although may be
correct but it was not expected that everything woul d be
witten in those letters. The letters witten by the
deceased clearly indicate that she had again and agai n been
asking all of themto come and see her pitiable condition
In one of the letters, Ex. P13 it has been stated that even
the accused persons had been questioning the character of
her nother which she could not tolerate. Evenin that

| etter she had beseeched that the sane be treated as a
telegram PW 10 Chandravathi in her evidence also stated
that after her marriage the deceased was all owed to conme to
her house only twice. PW2 the husband of the deceased
although in his statement initially supported the case of
the prosecution but in his exam nation before the Court,
resiled fromhis earlier statement and was decl ared hostile.
The cause of the death of deceased, however, was not

di sputed by him He further deposed that a different ness
was created at least three nonths prior to the death of his
wife in the same house. The reason for the same is obvious.
Had the rel ati onshi p between the deceased and the accused
persons been cordial, they would not have run a separate
mess. It is further evident fromthe record that the
marriage took place against the wi shes of the other nenbers
of the fanmily and the same had not been attended by the
accused persons. It defies any logic as to why the deceased
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would go to the extent of falsely inplicating the accused
persons. W nay notice that before the | earned Session
Judge a submi ssion was nmade to the effect that the dying

decl arati on was recorded at the instance of PW2 with a view
to get himself excul pated. Such a suggestion surprisingly
had not been given to the investigating officer

So far as the contention of the appellant to the effect
that in Ex. P4 an endorsenent has been nmade to the effect
that she suffered the injury as a result of an accident, is
concerned the likelihood of such a statement having been
recorded at the instance of appellant herself cannot be
ruled out. The incident took place when the accused Nos. 1
and 2 were in the House.  Their presence in the house had
clearly been nmentioned in the dying declaration. PW and PW
12 who were nei ghbours of the deceased had al so nmade the

said statement. It is not in dispute that the appellant
herei n together with the nei ghbour acconpani ed the deceased
to the hospital. Had it been a case of suicide and not

homi ci de," she woul d not have rushed out of the door with

fl anes on her person. There is nothing on records to show
that the appellant or her mother, although they were
residing in the sane house and were present at the rel evant

time, made any attenpt to save her. It is borne out from
the records that only the | ady nei ghbours poured water on
her, put out the fire and changed her saree.. It is also

rel evant to notice the opinion of PW9, the Medical Oficer
as recorded on 26.1.1991. He found on external exam nation
a dernoepi dermal burns with charring seen all over the body
except small portion of anbelicus and portion of back and
sone portion of below half of the left |eg and also sone
portion around over the |eft upper arm ~ The burns were
ante-nortemin nature and were about 85%in total.

PW5 Nal  agunta Sinmhadri-in his evidence al so
categorically stated "The room was snelling kerosene"
which is indicative of the fact that the fire took place
because of kerosene.

The I nvestigating Oficer, PW13 in his evidence stated
that he found a punp stove and a plastic kerosene tin with
1/4th litre of kerosene. He did not seize the kerosene
jar. He did not notice any marks of burning on the floor of
the roomor cot inside the house. Food had al so been
prepared. |In these circunstances, a case of stove burst
must be ruled out. To the aforenentioned extent, the
evi dence of PW 13 has al so been corroborated by PW5.

We, therefore, do not find any infirmty . in the
findings of the | earned Session Judge as al so the High
Court. The H gh Court in its judgnment observed

"...On a careful consideration of the
entire evidence, we find that the tria
court was justified in convicting the
accused as the case of the prosecution
is supported by both dying declaration
and corroborated by the other evidence.
Since the correctness of the dying

decl aration, Ex. P-8 is not discredited,
the ot her evidence discloses that the
conviction is based on the dying
declaration. In this case not only
notive has been proved, but the role

pl ayed by the accused has been
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establ i shed by a reasonabl e doubt. The
findings given by the trial court are
just and proper. The deceased was
subjected to burn injuries. She was
taken to the Governnment hospital and
kept there..."

The Hi gh Court, however, despite arriving at the
af orementi oned finding converted the conviction of the
appel  ant from one under Section 302 IPC to Section 304
Part-11 I PC on the grounds stated hereinbefore. Such an
approach, in our opinion, is wholly unwarranted being
contrary to Explanation 2 appended to Section 299 of the
I ndi an Penal Code. But, since the State has not filed any
appeal in this regard, we desist frominterfering with the
same. Anthe instant case, there is nothing on record to
show t hat 't he deceased had not been given any nedi cal care
and attention. The findings of the H gh Court that the
deceased mi ght have di ed due to untine and i nproper
medi ci nes given by the doctor is based on surmnises and
conj ectures and not on any materials on record.

For the reasons aforenentioned, we are of the opinion
that no case has been made out for interference with the
i mpugned judgnent and the appellant already escaped with
hi gher puni shment in view of the alteration of the nature of
of fence, unjustifiably. The appeal is accordingly
di sm ssed




