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ACT:
H ndu | aw Debts-Father’s power to alienate sons’ interest

for antecedent debts-Whether ’'property’ —and passes to
Recei ver on insolvency of father-Sale by Receiver, whether
vests sons’ interest \in purchaser-Provincial Ilnsolvency Act,
1920, as amended in 1948, S. 28A- - Retr ospecti ve
operation--Madras Agriculturists’ Relief Act, 1938, ss. 7,
8- Purchaser of equity of redenption--Right to claimrelief.

HEADNOTE

Under the provisions of s. 28A of the Provincial 1nsolvency
Act , 1920, as anended by the Pr ovi nci al | nsol vency
(Anendrent) Act of 1948, which has been expressly nmade
retrospective, when a H ndu father governed by the

M takshara | aw i s adjudged a bankrupt, his power to alienate
the interest of his sons in the joint famly properties for
the satisfaction of his antecedent debts not contracted  for
illegal or inmoral purposes, passes to the Receiver as his
"property" within the neaning of the Act.

Consequently, where a Hi ndu father who has nortgaged the
joint famly property for an antecedent debt which is not
illegal or immoral becones insolvent and the receiver sells
the property, the interest of his sons in the property  also
vests in the purchaser, even in the case of a  sale  held
before the Amendment Act of 1948 cane into force, ~and the
sons cannot redeemthe property.

Sat Narain v. Sri Kishen (63 I.A 384), Rama Sastrulu v.
Bal akri shna Rao (I. L. R 1943 --Mad. 83) and Viswanath v.
Oficial Receiver (I.L.R 16 Pat. 60) referred to.

Though the liability of a person who has purchased an equity
of redenption after 22nd March, 1938, to pay the nortgage
debt arises only on the date of his purchase, if the debt
itself existed on the 22nd March, 1938, and iif it was
payabl e by an agriculturist on that date, the purchaser can
claim the benefits conferred by s. 7 of the Madr as
Agricultural Relief Act, 1938, if he hinself was an
agriculturist on the date of his application

Periannia v. Sellappa (I.L. R 1939 218) referred to.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 76 of 1950.
Appeal from the Judgnment and Decree of the Hi gh Court of
Madras dated 18th April 1945, in
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Appeal s Nos. 56 and 192 of 1941 reversing in part the decree
of the Court of the Subordinate Judge of Masulipatani in
Oiginal Suit No. 29 of 1937.

B. Somayya (C Mal li karjuna Row, wth hin for t he
appel | ant .

K. Raj ah Aiyar (R Ganapathy Aiyar-, wth hi m for
Respondent No. 1.

Respondent No. 10 appeared in person

1953. May 18. The Judgnent of the Court was delivered by
MUKHERJEA J. - The appell ant before us is the sixth defendant
in a suit, comrenced by the plaintiff-respondent in the
court of  the Subordinate Judge at Masulipatam (being
Oiginal /Suit No. 29 of 1937) for recovery of a sumof Rs.
99, 653 " annas odd by enforcenent of a sinple nortgage bond.
The nortgage bond is dated 28th Septenber, 1930, and it was
executed by defendant No. 1 for hinself and as guardian of
his two mnor sons--defendants 2 and 3-all of whom consti-
tuted together a joint Hndu famly at. that tine. The
plaintiff nort gagee happens to be the son-in-law of
defendant No. 1 and at the tine of the execution of the
nortgage the first defendant was indebted to-a | arge nunber
of persons including the nortgagee hinself, and being hard
pressed by his creditors requested the plaintiff . to |lend him
a sumof Rs. 1,25,000 on the hypothecation of the properties
in suit, to enable himto tide over his difficulties and
di scharge his debts. The total consideration  of Rs.
1,25,000 as stated in the deed is nmade up of the follow ng
items :-

(1)Rs. 13,065, which was the ampbunt due on a prom ssory note
executed in favour of the plaintiff by the first defendant
on the 17th January, 1928.

(2)Rs. 13,285 due under another prom ssory note dated 18th
August, 1930 executed by defendant No.1 in favour of the
wife of the plaintiff and later on transferred by her to the
plaintiff on 28th Septenber, 30.

(3)Rs. 25,000 paid by the plaintiff by endorsing in favour
of defendant No. 1 a cheque for that anount
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drawmn in his name by the Co-operative  Central Bank
Ranthandrapuram on the Central Urban Bank, Madras.

(4) Rs. 937-8-0, the anmpbunt paid in cash by plain-

tiff to def endant No.1 for purchasing stanps for the

nort gage docunent.

(5) Rs. 72,712-8-0, the amount of future advances which the
plaintiff pronised to make fromtime to time to “defendant
No. 1 according to his convenience.

The noney lent was to carry interest at 7 1/2 % sinple per
annum and t he due date of paynment of the principal noney was
30t h Septenber, 1933. The interest would, however, have to
be paid annually on the 30th of Septenber every vyear, in
default of which the whole of the principal and interest in
arrears woul d beconme repayable i mediately with interest at
9% compound per annumw th yearly rests. It was expressly
stated in the nortgage deed that if the nortgagee was unable
to advance the entire amount of Rs. 1,25,000, the terns set
out above would apply to the ampunt actually advanced. It
appears that after the execution of the nortgage bond a sum
of Rs. 3,000 only was paid by the nortgagee to defendant
No.1 on 5th of Novenmber, 1930. 1In the plaint, which was
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filed by the plaintiff on the 15th Septenber, 1937, the
total claimwas laid at Rs. 99, 653 annas odd, out of which
Rs. 55,287 annas odd constituted the principal noney as
stated above and the rest was clained as interest cal cul ated
at the rate of 9% per annum conpound with yearly rests.

Besi des the original nortgagors, who were defendants Nos. 1
to 3 inthe suit, there were three other persons inpleaded
as parties defendants. Defendant No. 4 was the Receiver in
i nsolvency in whomthe entire estate of the defendant No. 1
vested by reason of his being adjudged a bankrupt by an
order of the District Judge of Kistna dated the 18th
January, 1932 in Insolvency Proceeding No. 20 of 1931
started at the instance of another creditor of the first
def endant . Def endant No. 5 was a |l essee in respect of the
nort gaged properties under defendant No. 4, while the sixth
def endant was the purchaser of all the nortgaged
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properties fromthe Receiver ininsolvency. The Receiver,
it seens, had put up all the suit properties to sal e subject
to the nortgage on 19th April, 1937, and they were knocked
down to -defendant No. 6 for the price of Rs. 1, 340. A
registered deed | of sale was executed by the Receiver in
favour of the purchaser on 20th January, 1939.

The defendants 1 to 3 did neither appear nor contest the
suit. Defendant No. 4 appeared in person but disclainmed any
interest in the suit properties. The defendant No. 5
contended that he was a | essee under defendant No. 4 for one
year only and was not a necessary party to the suit at all
The suit was really contested by defendant’ No. 6, the
purchaser at the Receiver’s sale. The defence taken by
defendant No. 6 in his witten statement was substantially
of a two-fold character. It was pleaded in the first place
that the bond in suit was a collusive docunent not supported
by any consideration and was executed by defendant No. . 1 in
favour of his own son-in-law, with a view to shield his

properties from the reach of his creditors. The ot her
contention put forward was that ‘the interest clainmed was
penal and usuri ous. After the passing of the Madras

Agriculturists’ Relief Act in March, 1938, this defendant
filed an additional witten statenent, with the pernission
of the <court, in which he raised the plea that as an
agriculturist he was entitled to the reliefs provided in
that Act and that the nortgage debt should be scal ed down in
accordance with the provisions of the sane.

The trial Judge by his judgnment dated the 29th July, 1940,
decreed the suit in part. It was held that the -nortgage
bond was not a collusive docunent executed wth t he
intention of defrauding the creditors of the nortgagor; it
was a genui ne transacti on and was support ed by
consi derati on. On the other point, the court held that
defendant No. 6 was an agriculturist and was entitled to
claim the reliefs wunder Madras Act |V of 1938. After
deducting all outstanding interest which stood discharged
under section 8(1) of the
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Agriculturists Relief Act, the principal noney due to the
creditor on that date was found by the trial court to be Rs.
42,870 annas odd. This figure was arrived at by taking only
the original ambunts actually advanced on the two pronissory
notes mentioned above and further, deducting fromthem the
paynments made by the debtor towards the satisfaction of the
principals in each. Thus a prelinnary decree was nade in
favour of the plaintiff entitling himto recover a sum of
Rs. 42,870-4-0 together with interest at 6 1/4 per annum
from 1st Cctober, 1937, to 1st Novenber, 1940, the date
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fixed for paynent under the prelimnary decree. |In default,
the whol e anbunt was to carry interest at 6% per annum It
may be nentioned here that the Subordi nate Judge in deciding
issue No. 3 held expressly that the provision relating to
paynment of conpound interest at an enhanced rate in default
of paynent of the stipulated interest on the due dates was
in the nature of a penalty and should be relieved against;
but as the court scaled down the interest under Madras Act
IV of 1938, it becane unnecessary to consider in what manner
this relief should be granted under section 74 of the I|ndian
Contract Act.

Agai nst this decision, two appeals were taken to the High
Court of Madras, one by the plaintiff and the other by
defendant No. 6. The plaintiff in his appeal (being Appea
No. 56 of 1941) assailed that part of the judgnent of the
Subordi nate Judge which gave the defendant No. 6 relief
under the Mdras Agriculturists’ Relief Act; while the
appeal of the sixth defendant (being Appeal No. 192 of 1941)
attacked 'the very foundation of the nortgage decree on the
ground that the nortgage being a collusive and fraudul ent
transaction, the plaintiffs suit should have been disnissed
intoto. The defendants 2 and 3, although they remained ex
parts during the trial in the first court, filed, in forma
pauperi g, a nenorandum of cross-objection challenging the
decree of the Subordinate Judge on the ground that as their
interest in the nortgaged properties did not pass to the
defendant No, 6 by virtue of the Receiver's sale, their
ri ght of
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redenption renmined intact and ought to have been declared
by the trial Judge.

Both these appeals as well as the cross-objection were heard
together by a Division Bench of the High Court and they were
di sposed of by one and the sane judgrment dated the 18th of
April, 1945.

The High Court affirmed the finding of the trial Judge that
the bond in suit was supported by consideration’ to the
extent of Rs. 55,287-8-0 as alleged in the plaint and that
it was a valid and bona fide transaction. The l'earned
Judges held, differing fromthe trial court, that the
defendant No. 6 was not entitled to claimany relief wunder
the provisions of the Madras Agriculturists' Relief Act, and
that in any event the court bel ow was not right in reducing
the anmount of the principal nmoney fromRs. 55,287-8-0 to Rs.
42,870, there being no renewal of a prior-debt so far as
def endant No. 6 was concerned. The court agreed in - holding
that the provision relating to paynent of enhanced interest
in case of default anmounted to a penalty and  reduced the
rate of interest from 9% conmpound to 71 % conmpound /with
yearly rests. Lastly, the High Court allowed the cross-
obj ection of defendants 2 and 3, being of opinion that their
interest in the nortgaged properties could not vest in the
Receiver on the insolvency of their father and that the
def endant No. 6 could not acquire the same by virtue of -his
purchase from the Receiver. The defendants Nos. 2 and 3
were, therefore, allowed the right to redeemthe nortgaged
properties along with defendant No. 6. The result was that
the plaintiff was given a decree for a sumof Rs. 55,287-8-0
with interest at 7 1/2 conmpound with yearly rests up to the
date of redenption and subsequent interest was allowed at
the rate of 6%per annum Interest was to be calculated
from 28th Septenber, 1930, on Rs. 52,287-8-0 and. from 5th
Novenber, 1930, on the amount of Rs. 3, 000. Against this
decree, the defendant No. 6 obtained | eave to appeal to the
Privy Council and because of the abolition of t he
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bef ore us.
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M. Somayya, who appeared in support of the appeal, did not
press before us the contention raised on behalf O his
client in the courts below that the nortgage was a
fraudul ent transaction or was void for want of consi-
deration. He assailed the propriety of the judgment of the
Hi gh Court substantially on three points. H s first
contention is, that the decision of the Hi gh Court allow ng
a right of redenption to defendants 2 and 3 cannot stand in
view of the amendnent introduced by the Provi nci a
I nsol vency Anendnent Act, 1948, which has been expressly
nade retrospective. The second point taken by the |earned
counsel is that the defendant No. 6 should have been given
relief wunder the Madras Agriculturists’ Relief Act and the
debt should have been scaled down in accordance with the

provisions thereof. It is said that the defendant No. 6 was
an agriculturist himself and even if he was not, the relief
under WMadras Act IV of 1938 was still available to him by

reason of -the original nortgagors being agriculturists. The
third and the last point urged is that in any event having
regard to the finding arrived at by the Hi gh Court that the
stipulation to pay compound interest at an enhanced rate was
a penalty, adequate relief should have been granted against
it and no conpound interest shoul d have been allowed at all

The first point raised by the l|earned counsel, in our
opinion, is well-founded and nust succeed. There was sone
di fference of judicial opinion as to whether the powers of a
father under the Mtakshara | aw to alienate the joint famly
property including the interest of his sons in the sane for

di scharge of an antecedent debt not contracted for illega
or i mor al purposes vests in the Receiver on t he
adjudi cation of the father as an insolvent. Under the

Presi dency Towns | nsol vency Act, this power was held to vest
in the Oficial Assignee under section 52(2) of the  Act(1).
As regards cases governed by Provincial |Insolvency Act, it
was held by a Full Bench of the Madras High Court ‘that the
father’'s power to dispose of his son's interest in the joint
fam |y property for satisfaction of his untainted

(1) Sat Narain v. Sri Kishen, (1936) 63 |.A 384.
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debts was not "property" within the neaning of section 28

(2) (d) of the Provincial Insolvency Act(1l) ; while a
contrary view was taken by a Full Bench of-the Patna  H gh
Court (2) . The conflict has now been set at rest by the
enactment of section 28A in the Provincial 1nsolvency
Amendnment Act of 1948 which cane into force on the 12th
April, 1948. The new Section reads as follows :-

" The property of the insolvent shall conprise and  shal
al ways be deened to have conprised also the capacity to
exercise and to take proceedings for exercising alll such
powers in or over or in respect of property as m ght have
been exercised by the insolvent for his own benefit at the
commencenent of his insolvency or before his discharge."”

The | anguage of the section indicates that its operation has
been expressly made retrospective. The result, therefore,
is that the power of the defendant No. 1 to alienate the
interest of his sons, the defendants 2 and 3, in the
nortgaged properties for satisfaction of his antecedent
debts, did pass to the Receiver as "Property" wthin the
neani ng of the Provincial Insolvency Act and consequently QD
a sale by the Receiver the interest of defendants 2 and 3
did vest in the sixth defendant, and he al one nust be held
conpetent to exercise the right of redenption
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The second point urged by M. Soinayya raises the question
as to whether the appellant could claimrelief wunder the
Madras Agriculturists’ Relief Act. The Hi gh Court decided
this point against the appellant firstly on the ground that
the appellant was not a debtor at the date of t he
commencement of the Act, he having acquired no interest in
the equity of redenption at that tine. The other reason
given is that the defendant No. 6 was not an agriculturist
within the neaning of the Agriculturists’ Relief Act and
al t hough he was possessed of agricultural lands and hence
prima facie came within the definition of an " agricul turi st
" as given in section 2 (ii) of

(1) Ranmsastralu v. Bal akrishna Rao |.L.R [1943] Mad. 83.
(2) Viswanath v. Oficial Receiver, |I.L.R (1936) 16 Pat,
60 (F.B.).
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the Act, he was  excluded from the definition by the
operation of proviso (D) attached to the sub-section

So far as the first ground is concerned, section 7 of the

Agriculturists’ ~Relief Act expressly lays down that " al

debts payable by an agriculturist at the conmencenent of
this Act, shall be scaled dowmm in accordance wth the
provisions of this chapter”. The essential pre-requisite to

the application of the provisions of the chapter, therefore
is the existence of a'debt payable by an ~agriculturist on
the date when the Act' conmenced, that is to say, on the 22nd
March, 1938. The | earned Judges of ‘the Hi-gh Court were
certainly right in saying that the sixth defendant was not a
debtor on that date, ‘as he did not becone the owner of the
equity of redenptin till the 20th of January, 1939, when the
deed of sale was executed in-his favour by the Receiver in
i nsol vency. But this by itself 1is not ~sufficient to
disentitle t he appellant to the privileges of t he
Agriculturists’ Relief Act. It is not necessary that the
applicant for relief hinmself should be |iable for the debt
on the date that the Act came into-force. The right to
claim relief as is well settled by decisions(l) of the
Madras High Court is not confined to the person who
originally contracted the debt, but is available to his

| egal representatives and assigns as well; nor is it
necessary that the applicant should be personally 1iable for
the debt. The liability of a purchaser of the equity of

redenption to pay the nortgage debt undoubtedly arises on
the date of his purchase; but the debt itself which has “its
origin in the nortgage bond did exist from before his
purchase, and if it was payable by an agriculturist at the
rel evant date, the purchaser could certainly ~claim the
privileges of the Act if he hinmself was an agriculturist at
the date of his application. The material guestion
therefore, is whether the nortgage debt was payable by an
agriculturist on 22nd March, 1938 ? The appellant argues
that it was payable by the nortgagors and they were
certainly agriculturists. We do not think that there is
warrant for any such assunption on

(1) Vide Periannia v. Sellappa, |I.L.R [1939] Mad. 218.
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the materials as they exist on the record. The only issue
before the trial Judge was, as to whether defendant No. 6
was an agriculturist. There was neither any question raised

nor any evi dence adduced as to whet her defendants Nos. | to
3 were agriculturists as well. In fact, this aspect of the
case was not adverted to by the trial Judge at all. Bef ore

the H gh Court it was argued on behal f of defendant No. 6
that even if he was not an agriculturist hinself, yet if the
defendants 2 and 3 were given relief as agriculturists, that
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would enure for his benefit as well and accordingly he
invited the court to go into the question and hold that the
original nortgagors were agriculturists. This the |earned
Judges refused to do and di smissed this part of the claimof
def endant No. 6 with these remarks:

"I'n the present case, the nortgagors have not clainmed such a
benefit, nor have they adduced any evidence to show that
they are agriculturists. W therefore cannot accede to the
request of the sixth defendant that the right of the
nortgagors to relief should be investigated nerely with the
obj ect of giving an accidental relief to t he non-
agricul turist purchaser.”

As the point was not investigated at all, it is not possible
for us to hold that the debt was payabl e by an agriculturist
on the relevant date: It may be that the nortgaged
properties were agricultural. lands but it is not known

whet her the nortgagors did possess other estates which m ght
bring them wthin the purviewof any of the provisos
attached 'to the definition. In these circunstances, the
appel | ant. _rmust be deened to have failed to show that there
was i n existence a debt payable by an agriculturist on 22nd
Mar ch, 1938.

The High Court has held further that the defendant No. 6 was
not an agriculturist because he was the purchaser of certain
villages at a court sale in respect of  which Peishkush
exceeding Rs. 500 was payable. Consequently, he became "
| and- hol der of an estate " under the NMadras Estates Land Act
and could not claimto be an agriculturist as laid down in
the proviso (D) to section 2 (ii) of the Act. M. Somayya
904

| ays stress upon the fact that this purchase onthe part of
his client was nerely as a benam dar for defendant No. 5 as
has been hel d by both the courts bel ow and consequently the

proviso did not affect himat all. This is a debatable
poi nt upon which the judicial opinion of the Mdras Hi gh
Court itself does not seem to be quite uniform A

distinction can certainly be drawn between the rights of a
person in his own individual or personal capacity and /'those
whi ch he exercises on behalf of another. On the other hand,
if we look to the definition of " |and-hol der " as given in
section 3 (5) of the Madras Estates Land Act, it nmay  be
argued that a benam dar of an estate, who is entitled to
collect rents and is at least the titular owner of the
estate could cone within the description. Having regard to
the view taken by us that section 7 of the. Agriculturists’
Relief Act 1is not applicable on the facts of the present
case, this question does not really becone material and it
is not necessary for us to express any final —opinion upon
it. For the identical reason section 8 (1) of the Act
cannot also be invoked in favour of the appellant. It may
further be nentioned that M. Somayya in course- of his
argunents rmade it plain that he would not press for  relief
under the Agriculturists’ Relief Act if the high rate of in-
terest allowed by the H gh Court was substantially reduced.

This takes us to the third point and we think that the
stipulation as to paynent of conpound interest in case of
default, being held to be a penalty by both the courts
bel ow, the H gh Court should not have allowed interest at
the rate of 71 % conpound with yearly rests, The Hi gh Court
seens to have been misled by a statenment occurring in the
judgment of the trial Judge that the original rate of
interest was 7 1/2% conpound with yearly rests. This is not
true and as a matter of fact, the original agreement was to
pay interest at 7 1/2 %sinple. W consider it proper that
the nortgage noney payable to the plaintiff should carry
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interest at the rate of 7 1/2%sinple up to the expiry of
the period of redenption which we fix at six nonths from
this date,
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The result, therefore, is that we allow the appeal in part
and nodify the judgnent of the High Court. A prelimnary
decree should be drawn up in favour of the plaintiff against
defendant No. 6 alone for a sumof Rs. 55,287 annas odd
which wll <carry interest at 7 1/2 % sinple per annum.
Interest wll be calculated on Rs. 52,287 on and from the
date of the nortgage, while on the balance of Rs. 3,000
interest will run from5th Novenber, 1930. W make no order
as to costs of this court or of the H gh Court. The
plaintiff will have his costs of the trial court.

Appeal allowed in part.

Agent for the appellant: M S.. K A yangar.

Agent for respondent No. 1 : Ganpat Rai.




