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Sandeep Sharma, J. (Cral)

The present criminal revision petition filed under Section 397
adhwith Section 401 of the Cr.PC, is directed against the judgment

<>X N

Solan, HP, in Criminal Appeal No. 26-S/10 of 2008, affiming the

27.4.2009, passed by the learned Additional Sessions Judge,

judgment of acquittal dated 14.8.2008, passed by the learned
Additional Chief Judicial Magistrate, Kasauli, District Solan, HP, in Case

No. 372/2 of 2000, whereby the respondent-accused (hereinafter

Whether reporters of the Local papers are allowed to see the judgment? Yes.
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referred to as the accused) was acquitted of charges punishable

under Sections 377, 511 & 506 of IPC.

2. Briefly stated facts as emerged from the recafd

the statement made by victim namely Jai Sing

section 154 Cr.PC, police lodged FIR again used under

Sections 377, 511 & 506 of the IPC at Poli ation
stated before the police that on 2.11 .2@ s returning back from
school and at about 4:00 PM, N he ed near Shiv Temple, R&T

wing CRI Kasauli, accused namel ram Dutt offered him money to

sauli. The victim

purchase sweets. He furtherstated that he got lured and he was taken

in a Gali behind ’r U y the accused, where he removed the
trouser of thi& victim II his knees and the accused also removed his
frouser. ed saliva on his anus and then attempted fto

r his organ but at that time Santosh Singh came there. He
erstated that on seeing him, they both put up their trousers. On

n, Daram Dutt inquired as to what they were doing and Jai

Singh i.e. Victim, disclosed that accused gave him Rs. 5/- coin and
committed unnatural offence with him. He further stated that
thereafter he went home and did not disclose the incident to anyone.
On 3.11.2000 (the next day), he disclosed the incident to his father and
his father took him to police station where the case under Sections 377,

511 and 506 IPC, was registered at Police Station Kasauli. Police after
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lodging of aforesaid complaint, prepared the site plan and got victim

and accused medically examined from Medical Officer at Zonal

Hospital, Solan, from where it obtained medico legal cerfifi
also claimed to have seized Rs. 5/- coin from
separate memo in the presence of witnesses na
Chinta Mani. Accused was arrested but | on w

Police after completion of inves’rigo’rio@ ed the challan in the

competent court of law.

3. Learned Addifi gI%f Judicial Magistrate, Kasauli,

District Solan, HP, on being satis that prima facie case exists against

the accused put @ ccusation to the accused to which he
Y

pleaded ngt guilt claimed ftrial. Subsequently, on the basis of
evidence U] on record by the prosecution, acquitted the

f offences punishable under Sections 377, 506 and 511 of the

State being aggrieved and dis-satisfied with the judgment
of acquittal passed by the learned frial Court, preferred an under
Section 374 of Cr.PC before the Court of learned Additional Sessions
Judge, Solan, HP, which was also dismissed. Since respondent-State
failed to file an appeal against the judgment of learned Sessions

Judge, Solan, father of the victim namely Chinta Mani, filed the instant
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criminal revision petition before this Court laying therein challenge to

the judgment of acquittal passed by the courts below.

5. Mr. Bimal Gupta, Senior Advocate duly assi

argued that the impugned judgments of ac
Courts below are not sustainable as the s

correct appreciation of evidence ovo@ ecord, as such, same

deserve to be quashed and sef-aside. upta, strenuously argued
that bare perusal of judgme as y the learned trial Court clearly
suggests that while recording the>statement of PW2 Jai Singh (Victim),
the principles ond@ as envisaged under Section 118 of the

Indian Evidence Ac e not followed by the Presiding Officer and as
such, judg t ssed by the learned frial Court deserves to be
and set-aside. He further stated that since aforesaid glaring

ect of non-compliance of Section 118 was brought to the notice of
Sessions Judge, in the first appeal, it was incumbent upon him

to remand the case back to the learned frial Court to rectify the
iregularity or mistake by recalling the witnesses for re-examination that
too, especially when it was noficed by learned trial Court while
recording the judgment of acquittal. While referring to the judgment

passed by the learned ftrial Court, Mr. Gupta, contended that it is

evident from the judgment that ftrial Court itself observed that
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statement of PW2 was not recorded by the courts below under Section
118 of the Indian Evidence Act, meaning thereby, court below failed to

exercise jurisdiction vested in it and on this sole groun ed first

appellate Court should have allowed the appeal filed by the o’re. He

further stated that since both the courts be
technical view while acquitting the respo nt for -compliance pf
Section 118 of the Indian Evidence Ac@e eds to be remanded

tion. While concluding his

back to the learned trial Court for re-ex
arguments, Mr. Gupta, furthe %@ho’r both the courts below have
not appreciated the state & PW2 i.e. Victim which was otherwise
sufficient to prove t S dent accused had in fact committed the
offence pu obl@r Section 377 read with 511 of IPC. He further
stated that S amination conducted upon this witness nowhere
S hat defence was able to shatter his testimony, wherein he
egerically stated that accused committed unnatural offence with
by paying him Rs. 5 coin. Mr. Gupta further stated that since it
stands duly proved on record that accused had paid a Rs. 5 coin, to
the victim, prosecution was successful in proving that on the relevant
time, respondent committed sodomy by alluring the victim and as
such, judgment passed by the courts below deserve to be quashed

and set-aside. He also stated that learned trial Court while acquitting

the accused gave undue weightage to the evidence produced in
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defence, which was to save himself and admittedly, who were
interested witnesses. In the aforesaid background, Mr. Gupta while
placing reliance upon following judgments passed by Apex
Court prayed that instant matter needs to be remanded b to the

&
learned trial Court for re-examination especi of the non-

compliance of provisions contained in tion of the Indian

Evidence Act, which reads as under:- @
1. Venkatesan vs. Rani an /2013 (14) SCC 207

2. Narayan Iranng Po thi v. State of Maharashtra,
1994 0 Cr 2{& 1994 3 RCR (Cri) 102; 1994 0
Supreme h)~>74, Bombay High Court (At
Aurang d)

3. Ka . State of Assam 1993 2 Crimes (HC)
4 @ D CrLJ 432, Gauhati High Court.

6. @ Negi, learned Additional Advocate General, duly
assisted by Mr. Ramesh Thakur, learned Deputy Advocate General,
represen the State supported the contention put forth by Mr.
@. Mr. Negi, apart from aforesaid submissions having been made

be 4M Gupta, stated that medical evidence adduced on record by
the prosecution was not read in its right perspective by the courts
below. Mr. Negi further stated that since an attempt to commit
sodomy by the respondent accused stands duly proved on record,
courts below should have not interpreted the medical evidence in the

way it has been interpreted. He specifically invited attention of this

Court to the Section 511 of the IPC to state that when proseuciton
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specifically alleged that there was an afttempt to commit sodomy,
medical evidence adduced on record by the prosecution should not

have been interpreted by the court below to suggest ’rh as fiot

complete, rather, medical evidence supports the sion puhforth by

the respondent accused. While inviting attent edico legal

opinion given by the doctor, Mr. Negi, st that iflopinion given by

medical expert is read juxtaposing The@ made by PW2 as well

as PW3, it stands duly proved on re that accused made an

attempt to commit unno’r& ce with victim and as such,
d by the courts below deserve to be

judgment of acquittal p

quashed and se’r—o@
7. r. Sharma, Advocate, representing the

respondent- d supported the judgments passed by the courts

r. Sharma, vehemently argued that there is no illegality and

in the impugned judgments. While referring to the impugned

nts, Mr. Sharma, strenuously argued that same are based upon
the correct appreciation of the evidence available on record as well
as law and as such, there is no scope of interference, especially in view
of the con-current findings of facts as well as law recorded by the
courts below. With a view to refute the contention put forth by Mr.
Gupta, that there was non-compliance of Section 118 of the Indian

Evidence Act, Mr. Sharma, contended that even if for the sake of
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argument, it is presumed that procedure as laid down in Section 118
was not followed at the time of recording the statement of PW2, the
perusal of the judgment passed by the courts below ggésts

that statement of victim (PW2) recorded by th ourt W was

closely examined and dealt with by the courts ile examining

the genuineness and correctness of the ¢ laint fi by PW2 against

the accused. While specifically ref the, Para-18 of judgment
passed by the learned ftrial Court, A@rmo stated that though
learned frial court observe ah\hisypredecessor in interest did not
follow the procedure |ai d&‘ in Section 118 of the Act while
recording the state ¢ 2, who was admittedly minor at that time
but If the j gme@eod in its entirety, it nowhere suggests that
version of P was not considered by the court below and complaint
dismissed on the ground of non-compliance of Section 118

elndian Evidence Act. Mr. Sharma, while referring to the judgment

ed by the courts below specifically invited attention of this Court to

the reasoning given by the court below to demonstrate that the courts
below have dealt with statement of PW2 and as such, there is no force
in the contention of Mr. Gupta, that accused was acquitted on
account of non-compliance of Section 118 of the Act. While

concluding his arguments, Mr. Dinesh forcefully stated that this Court

has very limited powers while exercising its revisionary powers under
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Section 397 of the Cr.PC to re-appreciate the evidence, especially
when it stands duly proved on record that the courts below have dealt
with each and every aspect of the matter very meticu @ In fhis

regard, reliance is placed upon the judgment passed by Hon'ble Apex

S
Court in case State of Kerala Vs. Puttum Jathavedan
Namboodiri (1999)2 Supreme Court Cas 52, wherein it has been

held as under:-

“In its revisional jurisdiction, th Court can call for and
examine the record any proceedings for the purpose of
satisfying itself as to reciness, legality or propriety of any
finding, sentence ororder. er words, the jurisdiction is one of
supervisory jurisdi ercised by the High Court for correcting
miscarriage of ju . the said revisional power cannot be

equated with of an appellate court nor can it be treated

hasalready been appreciated by the Magistrate as well
s Judge in appeal, unless any glaring feature is brought

True, it is that this Court has very limited powers under

Section 397 Cr.PC while exercising its revisionary jurisdiction but in the
instant case, where accused has been acquitted of charges, it would
be apt and in the interest of justice to critically examine the statements
of the prosecution witnesses solely with a view to ascertain that the
judgments passed by learned courts below are not perverse and same

are based on correct appreciation of the evidence on record.
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10. As far as scope of power of this Court while exercising

revisionary jurisdiction under Section 397 is concerned, the Hon'ble

Apex Court in Krishnan and another Versus Krishnaveni
(1997) 4 Supreme Court Case 241; has held that in

that there is a failure of justice or misuse of

procedure, sentence or order is not cor , it is salutary duty of the
High Court to prevent the abuse of ess or miscarriage of
justice or to correct irregularities/incor ess committed by inferior

criminal court in its judicial progess orilegality of sentence or order. The

relevant para of the judgm isreproduced as under:-

ect tion 483 and the purpose behind conferring
power under Section 397 read with Section 401,

igh Court, therefore, is very wide. However, the High Court
must exercise such power sparingly and cautiously when the
Sessions Judge has simultaneously exercised revisional power
under Section 397(1). However, when the High Court notices that
there has been failure of justice or misuse of judicial mechanism
or procedure, sentence or order is not correct, it is but the salutary
duty of the High Court to prevent the abuse of the process or

X miscarriage of justice or to correct irregularities/ incorrectness
committed by inferior criminal court in its judicial process or
illegality of sentence or order.”

11. Before adverting to the merits and demerits of the present
case, this Court deems it fit to refer to Section 118 of the Indian

Evidence Act, which is reproduced herein below:-

118 Who may testify. —All persons shall be competent to testify
unless the Court considers that they are prevented from
understanding the questions put to them, or from giving rational
answers to those questions, by tender years, exireme old age,
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disease, whether of body or mind, or any other cause of the same
kind. Explanation.— A lundtic is not incompetent to testify, unless
he is prevented by his lunacy from understanding the questions
put to him and giving rational answers to them.

12. Perusal of aforesaid provision of law sugge ?@ all ?Re

persons are competent to testify before the cour ve and> except

&

erstand the

court comes to conclusion that they are not

question put to them or from giving ration swers to those questions,

by tender years, extreme old age, oo , whether of body or
mind, or any other cause of sa kind, meaning thereby courts below
are under obligation in term %id section before recording the

statement of any persan scertain whether they are capable of

deposing before t urt-eihd can they give rational answers to the

put to them during the examination. Section
vides that persons of tender age, extreme old age
a a disease, which may be of body or mind are required to be
t in accordance with the Section 118 of the Act.
X Admittedly, in the present case, PW2 at the time of
recording his statement was minor and presiding officer while recording
his statement ought to have complied with the aforesaid Section to
ascertain whether he is capable of understating the question put to
him or can he give rational answers, to those questions, in view of his

tender age or not.
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14. Admittedly, Para 16 of the judgment passed by the

learned frial Court suggests that presiding Officer who had recorded

statement of PW2 had not resorted to voir-dire” in terms
while recording the statement of child witness i.e(RW2 to.ascertain
whether he was capable of understating and
Presiding Officer who delivered the jud nt of quittal later on

categorically stated in its judgment @ was no material on

record to state that he had made any preliminary examination in
terms of Section 118 of the a Il as guidelines of Hon'ble Apex
Court and our own high ur case title Romeshwar vs. State of

Rajasthan AIR 1952@ State of HP v. Anmol Kumar, 1996 (2) CLJ

HP 330, res fively:

15. perusal of aforesaid judgments having been relied
U the learned frial court in its judgment clearly suggests that
ide of child witness is admissible and learned ftrial Court in terms

on 118 of the Act is required to verify that child was capable of
understanding and answering the question put to him. While having
glance to the aforesaid provision of law as well as judgments passed by
the Hon'ble Apex Court as well as this Court, one comes to
inescapable conclusion that it is mandatory upon the Presiding Judge
before recording the statement of child witness, to verify that he or she

is/was capable to understand and answer the questions put to him/her

::: Downloaded on -11/10/2022 12:49:39 :::CIS



-13 -

and if aforesaid provision is not complied with, evidence of child is not

worthy putting any reliance. Admittedly, in the present case, as has

any could be placed on the statements of

conviction could be recorded on the basi he sa

16. At this stage, Mr. Gupta, meptly argued that since

learned trial Court failed to comply Wi@oforesoid provision of law,

matter needs to be reexami @) learned trial Court by recalling
A

the child witness but this is unable to accept the aforesaid

contention, simply@ erusal of judgment passed by the courts
h

below suggests t ough they had not resorted to provisions
contained i ion 118 while recording acquittal of the accused but
S of PW2 i.e. child has been dealt with very carefully vis-a-vis
rewdence adduced on record by the prosecution. If, for the sake
ment, submission made by Mr. Gupta, is accepted at this stage

that no reliance could be placed on the statement of PW2 which was
made in violation of Section 118, natural corollary would be dismissal of
the case of the prosecution which was enfirely based upon the
statement of PW2. Learned Court after detecting the aforesaid

illegality having been committed by his predecessor in interest had two

options (1) to re-examine PW2 after complying with the provisions
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contained in Section 118 of the Act or (2) to reject the case of the

prosecution on this sole ground by placing no reliance upon the

s

dire”.  However, in the present case, as clearlyemerge

statement of PW2 whereby, admittedly he was not res

>
judgments passed by the courts below, versio by PW2 has

been dealt with meticulously by the court ow andbdue reliance has

been placed on the same while record@q tal of the accused.

17. This court solely with a vie scertain the genuineness
and correctness of the jud N the court below and to ensure
that same are not perverse,&lly perused the statement of PW2 Jai

Singh, perusal wh ere suggests that he was unable to
understand ues’ric@’ro him, rather close scrutiny of his statement
clearly sug t he has been very very straightforward and candid

i the sequence of events as allegedly occurred at that time of
ed\incident, it is another matter that sequence of events narrated

OX im could not get further corroboration from other material
prosecution witnesses. Hence this Court is of the view that no fruitful
purpose would be served in case prayer having been made by Mr.
Guptaq, is accepted and matter is remanded back for re-examination

to learned trial Court. Apart from above, PW2 namely Jai Singh must

have become major during the pendency of the present petition and
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there would be no occasion before the Court to record his statement

upon by Mr. Gupta, this Court can remand the «case bo

afresh by resorting to section 118 of the Act.

relied

18. True, it is that in view of the judgments havin

to the

learned ftrial Court for re-examination in light pliance of

provisions confained in the Section 118 e Achbut as has been

discussed above, no fruitful purpose W@ ved by remanding the

case at hand at this stage in view of the that PW2 Jai Singh (victim)

has gained maijority. In view% uent development, there would
be no occasion to record his'sta

ent by complying Section118 of the
Act. Secondly, a discussed in detail above, perusal of
statement de b@omed trial Court PW2 clearly suggests that he
was capab f erstanding the questions and answers which were
t by the opposite side.
It is well seftled that evidence of child witness is not
ired to be rejected per-se Court as a rule of prudence considers
such evidence with close scrutiny and only on being convinced about
the quality and reliability can record conviction i.e. Golla Yelugu
Govindu v. State of A.P., AIR 2008 SCC 1842.
20. In the present case, this Court after perusing the statement

of PW2 i.e. child witness is fully convinced and satisfied that trial Court

below has carefully considered his evidence and only on being

::: Downloaded on -11/10/2022 12:49:39 :::CIS



-16 -

convinced proceeded to decide the case in light of other evidence

U

hen victim

available on record.

21. PW2 Jai Singh while deposing before the Cou d that

he is 12 years old. As per story of prosecution on 2.1

was returning from the school, accused offered in and took

itted unnatural

offence with him but when he was @i g aforesaid act, one

Santosh Singh (PW3) reached at spo

him towards a ‘Gali’ behind the house w he co
then, he as well as the

PW3 victim disclosed that

accused immediately put o% sers. On being questioned by
U committed unnatural offence with

him by paying Rs. E@ tingly in the present case, there is nothing

on record that P ntosh Singh, who was acquaintance of the
father of the wvictim’ ever disclosed aforesaid act of sodomy allegedly
C d by the accused with the PW2 jai Singh to his father
intfamani. Victim disclosed commission of offence to his father next

d then he was taken to police station by his father. Victim in his
statement under Section 154 Cr.PC stated that when accused was
attempting to thrust his organ into his anus, Santosh Singh appeared on
the scene and thereafter he as well as accused put up their trousers,
whereas PW2 Jai Singh in his statement before the Court stated that

accused committed act of carnal intercourse. In his cross-examination,

he further stated that he did not know the accused from before but in
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his statement Ext.PWI1/A he has stated that accused lured him by

offering him Rs. 5 coin to purchase sweets. If PW2 was not knowing the

name of the accused at the tfime of the commission of so
understood how he made the statement under
before the Court that person namely Dharma him money

to purchase sweets. PW3 Santosh Singh in(his state t stated that he

saw victim as well as accused in gakh eregfter they put on their

trousers. He further stated that on his im from victim, he disclosed

that the accused gave hi %&fyoiﬂ for sweets. Even in cross-
-

examination, he stated th he reached there, accused as well

as victim were pu@ Ir frousers. PW3 further stated that on his

asking, victi iscl that accused had committed unnatural act

with him bu re/is nothing in his examination-in —chief as well as cross-

e ion which could suggest that he saw the accused committing

a | offence with the victim because he categorically stated that

e reached at spot, he saw accused as well as victim putting up

their trousers. He nowhere stated that he saw the accused committing

sodomy. Moreover, as has been discussed above, it is not understood

why didn't he disclose aforesaid act of sodomy allegedly committed
by the accused to his father or to police at first instance.

22. Similarly there is no explanation that why didn't he call

other persons on the spot. It is only on 4.11.2000, he came forward to
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support the version put forth by PW1 which compels this Court to draw

adverse inference. It has specifically come in his statement that he was

belies the case of the prosecution. He in his stat

that victim had returned back the coin of Rs.

case of prosecution is otherwise. But, PW2 Mictim has

his depositions made before the Court e returned Rs. 5 coin to the
@@minoﬁon stated that he

accused. PW3 Santosh Singh, in his ¢

not know the victim or the Chintamani.

23. This of@ lanation rendered by the Santosh Singh
cannot be gccept iew of the peculiar facts and circumstances.

As per PW3, r seeing accused and the victim in the gali, he inquired

had not disclosed the ollege% to Chintamani because he did
d

e incident, whereupon victim disclosed that accused

d unnatural offence with him. It cannot be accepted that at

juncture after seeing such heinous crime allegedly having been
committed by the accused on a child, Santosh Singh PW3 did not
inquire about the antecedents of the accused as well as victim.
Because PW2 Jai Singh in his examination in chief specifically stated
that Santosh uncle got him released from the spot of occurrence. If the
child witnesses knew  Santosh Singh, it is difficult to accept that PW3

was not aware that victim was the son of Chinta Mani PW1. PW1 father
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of the victim is admittedly not an eye witness to the occurrence rather
he made deposition before the Court on the basis of information he
gathered from the victim as well as PW3 Santosh. O

24. Since statement of PW1 is solely based upon the'sequence

%
of events narrated by the victim, version put for as rightly not

accepted by the Courts below in term section 7 of the Indian

Evidence Act. Bare perusal of the s’ro@’r iven by PW1 leaves no

doubt that he made an aftempt to ex
on record by PW2 Jai Singh. i&
Shi

rate the statement made

25. PW1 stated s son disclosed that during the

intercourse he ho@ ed piercing pain whereas statement of
victim PW2,/mnowher gests that. PW2 in his statement only stated
that accus t pted to thrust his organ into his anus by applying

is anus and at that juncture Santosh Singh appeared at the

herein PW1 in his statement before Court, stated that filthy act
X al intercourse was committed by the accused.
26. Close scrutiny of statement of PW1 Chinta Mani father of
the victim clearly suggest that he exaggerated and improved upon the
statement made by PW2 solely with a view to ensure conviction of the
accused, who admittedly by leading convincing and cogent evidence
on record proved that there was an animosity between him as well

PW1 and PW3. Otherwise also testimony of PW1 could not be looked
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into. As far as PW3 is concerned, this Court has no hesitation to

conclude that there are material contradictions in his statement,

putting on their frousers. Similarly as has
nowhere explained that why he bring incident to
notice/knowledge of the father of The@especiolly when he knew
him.

27. Conjoint  rea &( aforesaid prosecution witnesses

nowhere sugges’rs@ ed committed sodomy with victim (PW2)

who was minor at t e. According to PW7 i.e. I.O. victim disclosed
qua the fa coin at the time of registration of FIR. In his cross-

ion, he stated that he sealed Rs. 5 coin at the spot, whereas

is cross —examination admitted that he saw Rs. 5 coin for the

time in the police station only when it was produced by the
accused which itself belies the statement of PW7. PWI1 stated that coin
was taken into possession by the Police only when Santosh Singh had
appeared and fill that time neither he nor Santosh Singh was aware of
Rs. 5 coin. Aforesaid statement made by PWI1 belies the version put
forth by PW3, who himself stated that victim fold him that accused

lured him by giving Rs. 5 coin. Similarly, Chintamani PW1 stated that at
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the fime of recording of FIR, Santosh Singh PW3 was not present with
him and he had only come to the police station at about 2.30/3:00 pm.
It is admitted fact that FIR with regard to aforesaid 4@- WIS
registered on 3.3.2000.

28. Now, if the statement of PW3 is perused, <gges’rs that
victim had returned the coin in the prese of Santesh Singh. PW2 in

his cross-examination while answering @s gestion put to him by
Y

the prosecution that he had handed o /5 coin to the police which

accused Dharm Dutt had g& im, feigned his ignorance about

the same, meaning there aforesaid claim of prosecution is

contrary to recove@ xt.PW1/B which suggests that police had

recovered Rs.5 coi the accused and same was identified by the

victim as w tosh Singh PW3.

2 Hence, in view of the aforesaid material contradictions, this
rt s no reason to disagree with the findings returned by both the
ts below that version put forth by PWs1, 2 and 3 being conftrary to

each other, cannot be made basis for recording conviction of the

accused. Accused has stated under Section 313 Cr.PC that he has
been falsely implicated by PW1 and Santosh Singh, who are not at
good terms with him and they both tried to implicate him in a false

case. With a view to substantiate his aforesaid stand, he examined

DW1 Sudarshna his wife, DW2 Satish Kumar and DW3 Beg Raj both
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employees of CRI Kasauli. It is admitted case of the parties that

accused prior to his retirement was an employee of CRI at Kasauli and

was working as Chowkidar there and there is no denial of
PW1 Chintamani is working as a packer while P
working as Chawkidar in the CRI Kasauli. DWT %’red in her
examination in chief that Chintamani a antosh.Singh are not on

good terms with them for past about 8@ further stated that on
.I.

2.11.2000, Santosh Singh had come to ouse and had threatened
her husband not to make compl to the Officer, lest he would be

roped and taught lesson. Similarty, DW2 Suresh Kumar stated that in the

first week of OcTo en Chinfamani and Santosh Singh were
taking tea n they proclaimed that since Dharam Dutt
(accused’s) s fo the officers, they would teach him a lesson.

DW3 Beg Raqj also asserted that a quarrel had taken place
elast week of October, 2000, between the accused on one hand
infamani and Santosh Singh on the other hand with regard to
information given by the accused to his superior.
31. If aforesaid statements having been made by defence
witnesses are read in its totality, it certainly compels this Court to draw
inference that PW1 and PW3 were not having cordial relation with the
accused and they wanted to teach him lesson. Moreover, there is

nothing in the cross-examination conducted on these withesses from
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where it could be inferred that they falsely deposed before the Court

4

to help the accused.

ce with

32. As per PW2, accused committed unnaturo

him, whereas per PW3 he went towards the street a

but nowhere stated that he heard cries of ch
discussion qua the semen, if any, upon anussand pent of the
accused. If the version of PW-3 is Toke@ rrect that after seeing

ir trousers, there is nothing

victim which could be he

him, both the accused and victim put
on record to suggest that 1.O %k into possession the pent of the
&finding out that semen, if any, had
fallen during the nabintercourse allegedly committed by the
accused. P in hmenT stated that act had been completed by
the accuse t 6 Dr. P.D. Sharma, who examined the withesses on
t ing of 4.11.2000, categorically stated that if act of sodomy had
n committed, there would have been signs of strain or injury. He
er stated that in the present case, where the child was small, there
should have been injuries in the perennial or anal region, if the act had
been committed. He specifically stated in examination that on
examination of victim, he did not find any injury or any stains of semen.
Perusal of MLC issued by Medical Officer clearly suggests that act, if

any, was not complete as alleged by PW2, moreover, there is no

explanation on record by I1.O. that when he reached at the spot why
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he did not take into possession the frousers of the accused and victim?

Hence, medical evidence led on record by the prosecution itself belies

the stand of the prosecution. PW3 has not supported th
that act of carnal intercourse was complete rather
he reached aft spot, he saw accused as well a
trousers. Hence, this Court has no hesitatiomto conclude that there is
no direct or circumstantial evidence le record by the prosecution
to connect the accused with the oll@offence. Accordingly, in

view of the material inconsis’% in~the statement of PWs 1, 2 and 3

especially, the medical evi celed onrecord by the prosecution, this

Court sees no ille@o nfirmity in the judgments passed by the

Courts belo
33. is’ stage, learned counsel for respondent No.1, placed
reli n judgment passed by the Hon'ble Apex Court in case titled

eshwari Prasad Singh alias B.P. Singh and Ors. v. State of Bihar (Now

X nd) and Anr., (2002) 6 SCC 650, to suggest that in normal
circumstances, it may not be open for High Court to interfere with the
order of acquittal passed by the Court below merely because the frial
Court has taken wrong view of law or has erred in appreciation of

evidence, the relevant paras are read as under:-

“6. The matter was reported to the police. Thereafler the case
was investigated and the appellants were put up for trial before
the Sessions Judge, Dhanbad.
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12.We have carefully considered the material on record and we
are satisfied that the High Court was not justified in re-
appreciating the evidence on record and coming to a different
conclusion in a revision preferred by the informant under Sechon
401 of the Code of Criminal Procedure. Sub-section (3) of
401 in terms provides that nothing in Section 40
deemed to authorize a High Court to convert a
acquittal into one of conviction. The aforesaid sub-section; which
places a limitation on the powers of the i
prohibiting it from converting a finding of acqui

revisional power conferred by Secti f the Code of
Criminal Procedure. If the High Cou vert a finding
of acquittal into one of conviction ctly, it could not do so

hat’the High Court will
ordinarily not interfere in revisic an order of acquittal

the prevention of grosssm
not be justified in ihterferin ith an order of acquittal merely
because the triakcou s taken a wrong view of the law or has

evidence. It is neither possible nor
xhaustive list of circumstances in which

62/SC 1788 K.C. Reddy vs. State of Andhra Pradesh (1973)
C 583 : Akalu Ahir and others vs. Ramdeo Ram; AIR 1975 SC
1854 : Pakalapati Narayana Gajapathi Raju _and others vs.
Bonapalli Peda Appadu and another and AIR 1968 SC 707 :
Mahendra Pratap Singh vs. Sarju Singh).

13. The instant case is not one where any such illegality was
committed by the trial court. In the absence of any legal infirmity
either in the procedure or in the conduct of the trial, there was no
justification for the High Court to interfere in exercise of its
revisional jurisdiction. It has repeatedly been held that the High
Court should not re-appreciate the evidence to reach a finding
different from the ftrial court. In the absence of manifest illegality
resulting in grave miscarriage of justice, exercise of revisional
jurisdiction in such cases is not warranted.

14. We are, therefore, satisfied that the High Court was not
justified in interfering with the order of acquittal in exercise of its
revisional jurisdiction at the instance of the informant. It may be
that the High Court on appreciation of the evidence on record
may reach a conclusion different from that of the trial court. But
that by itself is no justification for exercise of revisional jurisdiction
under Section 401 of the Code of Criminal Procedure against a
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judgment of acquittal. We cannot say that the judgment of the
trial Court in the instant case was perverse. No defect of
procedure has been pointed out. There was also no improper
acceptance or rejection of evidence nor was there any defect

which has a much wider jurisdiction
and law, and to convert an ord
conviction. It cannot be lost sight
ordered, the dice is heavily loaded_a
that itself must caution the Court'e i evisional jurisdiction.
We, therefore, find no justificatio e impugned order of the
High Court ordering re-trial of the appéllants.”

34. Reliance is also, pla on judgment rendered by the
Hon'ble Apex Court in case titled K. Ramachandran v. V.N. Rajan and

Anr., (2009) 14 SCC 40 of the judgment reads as under:-

“40. This\question has been considered in the celebrated
dgm of Akalu Ahir & Ors. v. Ramdeo Ram [(1973) 2 SCC
ere, after considering the judgments of D. Stephens v.
Nosibolla [1951 SCR 284], Logendranath Jha v. Polailal [1951
SCR 676], K.C. Reddy v. State of Andhra Pradesh [(1963) 3 SCR
412] and Mahendra Pratap Singh v. Sarju Singh [(1968) 2 SCR
287] this Court came out with categories of case which would
justify the High Court in interfering with the finding of acquittal

X in revision: (Akalu Ahir case, SCC pp. 587-88, para8)

"(i) Where the trial Court has no jurisdiction to try
the case, but has still acquitted the appellant-
accused;
(ii) Where the Trail Court has wrongly shut out
evidence which the prosecution wished to
produce;

(iij) Where the appellate Court has wrongly held
the evidence which was admitted by the Trial
Court to be inadmissible;

(iv) Where the material evidence has been only

(either) by the Trial Court or by the appellate
Court; and
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(v) Where the acquittal is based on the
compounding of the offence which is invalid
under the law."

where the High Court could justifiably interfere
acquittal.”

35. In view of the peculiar fagcts an ircumstances as

emerged from the record as well as state s made by the PWs, this
Court sees substantial force in ’rh entions of the counsel
appearing for the responde cused that accused was falsely
implicated on account ofpe al enmity between the parties. This
Court after carefully perusing)the entire evidence led on record by the
parties sees a @ differ with the findings recorded by the courts
below which appear to be based upon the correct appreciation of
evidence available on record. Apart from PW2 i.e victim Jai Singh,

prosecution cited two withesses PW1 and PW3 to prove its case against

cused but they nowhere proved the case of the prosecution
d reasonable doubt and as such learned trial Court rightly came
to conclusion that if two views are possible, the one which is favorable
to the accused may be adopted.

36. In this regard, | may refer to the judgment passed by the
Hon'ble Apex Court reported in State of UP versus Ghambhir Singh, AIR

2005 (92) SCC 2440, where Hon'ble Apex Court has held that if on the
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same evidence, two views are reasonably possible, the one in favour of

the accused must be preferred. The relevant paragraph is reproduced

as under:-

een sen fetch
f coincidence

ciggnf. The
because

“6. So far as Hori Lal, PW-1 is concerned, he ha
a basket from the village and it was only a ma
that while he was returning he witnessed the e

appellants. Moreover, he eviden
objective circumstances. Though it
all of them fired, no injury caused by

e deceased. Apart from

wounds were found on the person o
e of either PW-1 or PW-2 at

this PW-3 did not mention the p
the time of occurrence._All these circumstances do create doubt
about the truthfulness e prosecution case. The presence of
these three wilness b es doubftful if their evidence s
critically scrutinized.\ May be-it is also possible to take a view in
favour o the ecution, but since the High Court, on an
appreciation of the evidence on record, has recorded a finding in
favour of the usedy we do not feel persuaded to interfere with
0 Court in an appeal against acquittal. It is well
@- the same evidence two views are reasonably
e one in favour of the accused must be preferred.”

&

Bench of this Court vide judgment reported in

P mar and Kamal Bhardwaj versus State of H.P., latest HLJ 2008

has also concluded here-in-below:-

“25. Moreover, when the occurrence is admitted but there are two
different versions of the incident, one put forth by the prosecution
and the other by the defence and one of the two version is proved
to be false, the second can safely be believed, unless the same is
unnatural or inherently untrue.

26. In the present case, as noticed hereinabove, the manner of
occurrence, as pleaded by the defence, is not frue. The manner
of the occurrence testified by PW-11 Sandeep Rana is not
unnatural nor is it intrinsically untrue, therefore, it has to be
believed.

27.Sandeep Rana could not be said to have been established,
even if the prosecution version were taken on its face value. It was
pleaded that no serious injury had been caused to PW-11
Sandeep Rana and that all the injuries, according to the testimony
of PW-21 Dr. Raj Kumar, which he noticed on the person of
Sandeep Rana, at the time of his medical examination, were
simple in nature.”
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37. In the present case also there is no cogent and convincing

@ CUS@ZI,

evidence led by the prosecution to prove the guilt ofA

rather by way of leading defence witnesses in his support,. accused
&
successfully proved on record that there was iveor PW1 and

PW3 to falsely implicate him.

38. At the cost of repetition, it estated that it is frue that
any statement made in violation of Se@i 18 of the Act cannot be
read in evidence. But in th i%cose, as has been discussed in
detail, perusal of stateme e&WQ nowhere suggests that he was
unable to underst e stion put to him. Hence, both the courts
below taki cog@ of the statement made by PW2 proceeded
ahead to deci e matter in accordance with law. Since version put

f W2 did not get corroboration from other material prosecution

e , courts below righty refused to record conviction of the
<&

X d merely on the statement of PW2.

39. This Court after carefully perusing the statement of PW2 is
also of the view that there is nothing such in the statement, which could
persuade courts below to record conviction of the accused. Even if at
this stage, case is remanded back to the court below for re-
examination of child witness in terms of Section 118 of the Act; no fruitful

purpose would be served at this stage, especially in view of the fact
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that by now, PW2 has gained majority. Moreover, PW2 nowhere

supported the case of the prosecution and he was declared hosfile.

But even this Court keeping in view of the nature of offe @ egedly
having been committed by the accused examine
its entirety, which nowhere proves the guilt of th

40. Consequently in view of th iscussion made

herein above, this Court does not see@'f lity and infirmity in the

judgments passed by the courts below

and present petition stands dﬁ&

30" November, 2 (Sandeep Sharma),
manjit JUdge.

s such, same are upheld

\
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