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JUDGMENT
SEN, J.

This case relates to assessnent year 1972-73 for which
the relevant previous year was the -year ~conmmencing on
1.7.1970.

Initially, the assessee firm was  constituted by a
Partnership Deed dated 13.9.1966 and consisted of six
persons : -

K. K. Sudevan

Kri shnadas

Jayapal an

Hari das

Mohandas

. K A Haridas

The partnership had been granted registration under the
Income Tax Act. Clause 13 of that Partnership Deed provided
that the death or retirenent of any one ~of the partners
shall not have the effect of dissolving the firm  but the
firmmy be continued by the surviving or remaining partners
on such terns and conditions as my be agreed upon in
witing between them

On 9.2.1970 Sudevan, one of the partners, died. Sudevan
had executed a will on 28th January, 1970 by which his
properties devolved upon his three adult sons, K'S
Kri shnadas, K. S. Haridas and K S. Bhagavandas.

On 20th February, 1970 a fresh Partnership Deed was
executed. The partners were :-

1. K S. Krishnadas (No.2 above -

al so heir under

cukwnE
AAARARR
>>0n>0n

the will),
2. K. A Jayapal an (No. 3 above),
3. K S. Haridas (No. 4 above -
al so heir under
the will),
4. K A. Mhandas (No.5 above),
5. K A Haridas (No. 6 above),
6. K. S. Krishnadas (No.2 above but
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descri bed in
t he

partnership as
Kri shnadas
representing
the heirs of
late Shri K K
Sudevan as per
the registered
WIIl No.10 of
1970 and being
the Attorney of
the heirs
her ei naft er

cal led the six
partners).

Al'l these six partners had signed the Partnership Deed.
K. S. Krishnadas “signed it twice. in his individual capacity
and al so i'n hi's representative capacity.

The I ncome Tax Oficer ~initially granted registration
to the newly constituted partnership firmfor the assessnent
year 1971-72 (accounting year ending on 30th June, 1970).
But for the assessnent year 1972-73 (accounting year ending
on 30th June, 1971), the Income Tax O ficer in exercise of
his powers under Section 186(1) of the Incone Tax Act, 1961
cancelled the registration. The Incone Tax Oficer was of
the view that Krishnadas had joined the firm in two
capacities - (1) ‘his individual ~capacity and (2) as
representing the heirs of late KK  Sudevan. ‘According to
the Income Tax O ficer, no genuine partnership firmwas in
exi stence and registration could not be granted to such a
firm The Appellate Assistant Conmi ssioner upheld the view
of the Incone Tax O ficer. The Tribunal, however, was of the
view that the partnership was genuine ~and the Income Tax
Oficer was in error in cancelling the registration of the
firm Comm ssioner of the firmmerely because Krishnadas had
signed the Partnership Deed twice in two capacities. At the
i nstance of the Conmi ssioner of lncome Tax, the follow ng
qguestion of |law was referred to the H gh Court :-

"Whet her there was during the year

(comenci ng from 1.7.1970 and

ending with 30.6.1971) relevant to

assessment year 1972-73, a genui ne

firmin exi stence as registered?"

The Hi gh Court answered the question in the affirmative
and agai nst the Revenue. The Hi gh Court was of the view that
nerely because had signed the Partnership Deed tw ce, once
in his individual capacity and again as representing the
three heirs wunder the will of Sudevan, would not invalidate
the partnership agreenent.

The inportant point to note is that in the partnership
there were four other partners apart from Krishnadas.
Kri shnadas m ght not have constituted a partnership wth
hinself in another capacity. But if a partnership exists
bet ween Krishnadas and several other persons, there is no
legal bar to Krishnadas's joining the partnership in the
capacity of a nomnee of others. On the question whether a
trustee or personal representative or nomnee can join as

partner, the law stated in "Lindley and Banks on
Partnership”, 16th Edition is "A trustee or persona
representative may clearly enter into partnership, although
he will be personally liable for any debts and liabilities

thereby incurred."
If a partner dies, the surviving partners may carry on
the business by forning another partnership. In such a case,
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they will have to account for the share of the deceased
partner to his |egal representatives. But if a partner dies,
his |egal representative nmay be adnmitted to the new
partnership by the surviving partners. The only question in
such a case will be whether any share of profit received by
himqua partner belongs to himpersonally or to the estate
which he represents. The answer will inevitably depend on
the facts and circunstances of the case.

However, there can be no legal bar to a persona
representative of the deceased partner being adnmitted to the
partnership by the surviving partners. |If the persona
representative of the deceased is al so one of the surviving
as a noninee of the legal heirs of the deceased partner

The only difficulty that is being pointed out in this
case is that the executor, Krishnadas, who was one of the
surviving partners of the erstwhile partnership, has joined
the new partnership individually and also as representative
of the ~deceased Sudevan. This woul d have created a problem
had there been any conflict of interest of Krishnadas as an
i ndividual and as a representative of the legal heirs of
Sudevan. But that is not-the case here. The properties of
Sudevan under his will ~passed on to his three sons all of
whom were adults. Qut of the three sons, Haridas and
Kri shnadas joined. ‘Having regard to the conposition of the
partnership, it 1is not possible to hold that Krishnadas
could do anything in the partnership which would be in his
interest and against the interests of the other legal heirs
of Sudevan.

Under the Incone Tax Act, provisions for registration
of a firmare contained in Sections 184 and 185. In order to
obtain registration under the said Section 184, the
Assessing Officer has to be satisfied that the partnership
is evidenced by an instrument and the individual shares of
the partners are specified in that i nstrument. The
application for registration has to be signed by all the
partners (not being mnors) personally. On receipt of
application for registration, the Income Tax Oficer has to
inquire into the genui neness of the firm ‘and its
constitution as specified in the instrument of partnership
If he is satisfied that there was in__existence a genui ne
firmwith the constitution so specified, he is required by
Section 185 to pass an order in witing registering the
firm If heis not satisfied about the genui neness of the
firmor its constitution as specified in the instrunent of
partnership, he has to pass an order in witing refusing to
register the firm

It was held by this Court in the case of Conmi ssioner
of I ncone Tax v. Abdul Rahim 55 ITR 651, that a partnership
cannot be held to be not genuine or be denied registration
nerely because a partner has joined in a representative
capacity, or is a trustee or benanidar for an outsider or
for another partner, or is otherwise nor beneficially
entitled to the whole or part of his share of profits. In
that case, the firm was held entitled to registration
al t hough there was a private arrangenent between two of the
partners (to which the other partners were not parties) that
one will pass his share of profits to the other. It was held
by this Court that a firmwould be entitled to registration
although a partner may divide his share of profits wth
others, e.g. sub-partners or menbers of another firm

In the case of Comm ssi oner  of I ncone Tax V.
Bagyal akshmi & Co., 55 ITR 660, this Court held the firmto
be entitled to registration although two partners who had
been nenbers of a joint famly were not entitled to the
entire beneficial interest in thier shares of profits but




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 6

had to divide their shares with other nmenbers of their
fam ly which was partitioned. Subba Rao, J. observed

"A contract of partnership has no

concern with the obligation of the

partners to others in respect of

their shares of profit in the

partnership. It only regulates the

rights and liabilities of t he

partners. A partner nmay be the

karata of a joint Hindu famly; he

may be a trustee; he may, under an

agreement, express or inplied, be

the representative of a group of

persons; he nay be a benanidar for

another. In all -~ such cases he

occupi es a dual position. Qua the

partnership, he functions. in his

personal capacity; qua the third

parties, ~in his representative

capacity. The third parties, whom

one —of the partners represents,

cannot enforce their rights against

the other partners nor can the

ot her partners  do so against the

said third parties. Their right is

only to a share in the profits of

their partner-representative in

accordance wth the terns of

agreenment, as the case may be."

W were referred to a | arge nunber of cases relating to
the probl em of genui neness partnership firm

In the case of Messrs. Hoosen Kasam Dada, (a firn) v.
Comm ssioner of |Inconme Tax, Bengal, 5 ITR 182, it was held
that a wakf represented by nutawalli could not enter into
partnership. Under the Mhanmedan | aw, the nonment a wakf is
created all rights of property vested in the Al mghty.

Therefore, the partnership by the nmutawalli as a partner was
no partnership in law and could not be regi stered 'under the
Indian I ncone Tax Act, 1922. It was also observed by
Costello, J., "I entirely fail to see how it could be argued
that a man can be at one and the sanme time a partner in his
i ndi vi dual capacity and a partner, in a Trepresentative
capacity. Taking that point alone, it follows, “in ny

opinion, tat there was no partnership in law of the
description set forth in the application nade by the
assessees”.

Thi s observation nust be confined to the facts of that
case where it was found that there was a possibility of
conflict of interest between Hoosen Kasam Dada as an
i ndividual and as a representative of the two wakfs. A
partnership has to be brought about by a contract between
two persons. A person cannot contract capacities, he my
have power to contract in his representative capacity with
hinself as an individual e.g. as an executor, a trustee and
adm nistrator or an agent. (Halsbury's Laws of England, 4th
Edition, Vol. 9, Contract, Article 204).

In the case of Rai Bahadur Lokenath Prasad Dhandhani a
v. Commi ssioner of |Incone Tax, Bihar and Orissa, 8 | TR 369,
a deed of partnership was drawn up between A in his
i ndi vi dual capacity, of the one part, and the joint Hi ndu
famly consisting of A and his two sons of which A was the
Karta, of the other part. An application for registration of
the firm was refused by the Incone Tax Oficer. It was held
by a Division Bench of the Patna H gh Court that the
decision of the Income Tax Oficer was correct. After
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referring to the following passage from Mayne' s Hi ndu Law
(9th Edn.) at page 398

“"Where a managi ng nmenber of a joint

famly enters into a partnership

with a stranger the other nmenbers

of the famly do not ‘ipso facto’

beconme partners of the business so

as to cloths them wth all the

rights and obligations of a partner

as defined by the |Indian Contract

Act. In such a case the famly as a

unit does not becone a partner, but

only such of its nenbers as in fact

enter into a contractual relation

with the stranger : the partnership

wi Il be governed by the Act."

it was observed in that case

"it . appears to me that t he

partnership which was sought to be

entered into on the 24t h of

February, 1936, was bet ween

Lokenath on the ~one hand and

Lokenath on the other as the

managi ng nmenber  of the joint Hi ndu

famly as a unit- did not becone a

partner; in wor ds t hat t he

partnership could be only treated

to be in fact between the menber of

the joint Hndu famly and the

Karta as the ~other contracting

party which in this case is the

sanme person. The result inevitably

foll ows t hat there is no

partnership in | aw which coul d have

been registered by the lIncone tax

Oficer."

The case before us is not of a partnership between the
Karta of an H U.F. with hinself in another capacity.

The case of Agarwal and Co. v. Commi ssioner of | ncone
Tax, U P., 77 ITR 10, dealt with a partnership where the tow
Kartas of two Hindu Undivided Fanmilies had  formed a
partnership. The question was because the capital of the
firmcame out of the famly funds, whither the nenbers of
the famly ipso facto becane partners of the firm It was
held in tat case after referring to the case of Conm ssioner
of I ncone Tax v. Kalu Babu Lal Chand, 37 ITR 23 (SC) that it
was well settled that an HUF could not as such enter into a
contract of partnership with another person or persons. An
HUF is a fleeting body. Its conposition changed by hirths,
deaths, marriages and divorce. The assunption that a Hindu
Joint Family <could be a partner in a partnership firmwas
based on an erroneous viewof law It was held that the
persons who were shown as partners in the deed nust be taken
by the Income Tax O ficer to have joined the sane in their
i ndi vidual capacity. It was not open to the Incone Tax
Oficer to go behind the deed and find out whether the
partners mentioned in the deed have joined in their own
right or representing others. It was held

"Hence, the partnership nust be

held to have been validly forned as

the law did not at the relevant

time prohibit anyone, ot herwi se

conpet ent to contract, from

entering into a contract of

part nershi p, even t hough t he
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beneficial interest in his share

may vest in others."

In the case of Commissioner of Income Tax, Bonbay City
Il v. Raghavji Anandji & Co., 100 ITR 246, the firm
consi sted of eleven partners. The deed was signed by one of
the partners in two capacities - as an individual and as the
Karta of the HUF. It was held that the partnership was valid
and entitled to registration. It was held in that case that
the partnership agreenent was a contract between a person in
one capacity and the sane person in different capacity only,
but it was a contract between a person in two capacities and
ni ne ot her persons.

W were also referred to a decision of this Court in
case of Chandrakant Manilal Shah and another v. Conmmi ssi oner
of Incone Tax, (1992) 193 ITR 1, where the question of
genui neness of partnership between the Karta of an HUF and
an undi vided nmenber of ~the famly, was considered. This
Court follow ng of the decision of the Privy Council in the
case of Lachman Das v. Conm ssioner of Inconme Tax, (1948) 16
ITR 35 (PC, held that if a stranger can enter into a
partnership, with reference to his owm property, wth a
joint Hndu famly through its Karta, there is no sound
reason to w thhold such opportunity from a coparcener in
respect of his separate and individual property.

In this case before us, there are as nmany as siXx
partners. Krishnadas 'signed the partnership agreenent on his
behal f as well as representing the heirs of Sudevan. The
only problem is Krishnadas was hinself one of the heirs.
But, having regardto the principles laid down by the
Judicial Committee of the Privy Council and the decisions of
this Court in the cases of ~Firm Bhagat ~Ram Mohanlal and
Chandrakant Manilal Shah (supra), where it was held that a
Karta could enter into a partnership wth a coparcener of
the same Hindu undivided famly, we do not see why the
validity of this partnership agreement should be doubted,
especially, in viewof the fact that there were four other
partners and Krishnadas was hol ding a power of attorney on
behal f of the other legal heirs.  There is nothing in the
Partnership Act or the Contract. ‘Act which prevents an
agreenment of this nature being entered into by the six
partners.

In our viewthe Kerala H gh Court has cone to a right
decision in this case. The appeal is disnissed. There wi |l
be no order as to costs.

Cvil Appeals Nos.3338/84, 8601-

02/ 883, 411- 16/ 84, 1570- 71/ 93,
4675/ 84, 3867/ 92 7745/95  and
Speci al Leave Petitions (O

Nos. 19919- 20/ 95 & 12744/ 91.

In view of our decisionin Civil Appeal No.3069 of
1980, the above Appeal s and Special Leave Petitions-are
al so dismissed. There will be no order as to costs.




