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PETI TI ONER
COVMON CAUSE, A REQ STERED SCClI ETY
Vs.
RESPONDENT:
UNION OF I NDIA & ORS
DATE OF JUDGVENT: 03/ 08/ 1999
BENCH

S. Saghir Ahmad, K. Venkat aswan, S.R Babu

JUDGVENT:

S. SAGH R AHVAD, J.

This is a Review Petition in Wit Petition No. 26 of
1995 which was filed by M. H D. Shourie for the follow ng
reliefs:-

"(i) Pass an -appropriate wit, order. or orders
directing the Respondents 1 to 3 to specifically declare as

to when the Union of Indiawill now bring before the
Parlianment an appropriately drafted Bill for enactnent of
legislation for the establishnent of the institution of
Lokpal, or a suitable alternative systemof the nature of

Orbudsman which is operating in-a nunber of other countries,
for checking and controlling corruption in public offices,
inter alia, at the political and bureaucratic levels, and
whet her in the enactnent of such legislation they will take
into consideration the suggestions that have enmanated from
the Colloquium recently organised under the auspices of
I ndi an Institute of Public Admi nistration with the
participation of foreign and Indian experts for examning
various aspects of the natter relating to establishnent of
Orbudsman institution in this country;

(ii) Pass an appropriate wit, order or orders
directing that the institutions and organisations of the
Conptroller and Auditor General of India, Chief Vigilance
Conmi ssioner, and the Central Bureau of Investigation should
indicate to the Hon  ble Court the specific steps which they
will take for effectively overcom ng any inadequaci es and
weaknesses in the operations of these inportant institutions
which presently hanper effective and efficaci ous check on
preval ence of corrupt practices in the country and to  curb
corruption at all political and bureaucratic |evels;

(iii) Pass an appropriate wit, order or orders
appoi nti ng a Comm ssion or Conmi ssioner to urgently
undert ake conprehensi ve study of the present inadequacies in
the Prevention of Corruption Act 1947 for making specific
recomendations to strengthen this enactnent for achieving
the objective of curbing and checking corruption at the
political and bureaucratic levels in the country.

(iv) Pass an appropriate wit, order or orders
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directing the State Governments Respondents to indicate to
the Hon'ble Court as to when they propose inplenmenting the
specific suggestions which have been nade for strengthening
and inmprovenent of the functioning of the system of
Lokayukta, including inter alia, the follow ng :

a) To ensure expeditious establ i shnent of the
institution of Lokayukta and Upa-Lokayukta in every State;

b) To achieve unifornity in the provisions of various
Lokayukta and Upa- Lokayukta Acts; and

c) To confer Constitutional status on the institution
of Lokayukta."

The petition was taken up by this Court on 10.2.95
when the foll owing O der was passed: -

"After ~hearing M. ~Shourie, appearing in-person, we
give himliberty to amend the petition by making broad base
on the subject of curbing corruption in the country. To
come up on 24.2.95."

On 10.5.95, the followi ng Order was passed: -

"We request the Suprene Court Legal Aid Society to
depute a counsel to assist us in this case alongwith M.
Shouri e, Adv. The Legal Aid Society shall also serve the
unserved respondents by depositing the necessary process fee
and ot her expenses. To be listed on 11th August, 1995. Al
affidavits and counter affidavits nay be tendered in the
Registry."

On 11.8.95, the Court passed the follow ng O der:-

"M Shourie, the petitioner appearing in-person,
states that it is of utnost inportance to have a Lok Pal to
curb corruption in the country. M. Gupta, |earned

Solicitor GCeneral states that efforts have been nade nore
than once to have consensus regarding the terms and

conditions of the proposed bill. According to him efforts
are still being made. It is a matter which concerns. the
parlianment and the Court cannot do anything substantial in
this matter. Short of that, Ilearned Solicitor Genera

states that he would apply his mnd to the various  aspects
raised in this petition and make some useful suggestions.
M. Mur al i dhar, appearing as amicus curiae to assist us,
also states that he would examine the various reports
submtted by Conptroller and Auditor General fromtime to
time and in consultation with the Solicitor General and M.
Shouri e nmake sonme suggestions for the consideration of this
Court .

M. Shourie has invited our attention to a news item
in the front page of Indian Express of Friday August 11
1995 under the caption "In Satish Sharma's reign, petrol and
patronage flow together". It is not possible for us to take
any action on the press report. On our suggestion the
Solicitor General takes notice of this news itemand states
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that he would have the matter examined in the Mnistry
concerned and shall file an affidavit of the Secretary
concerned in the Mnistry reacting to this news item He
may file the affidavit within the period of eight weeks.

The Wit Petition is adjourned to 13.10.95."

The petition, thus, was diverted towards Captain
Satish Sharma who was, at that tine, Mnister of State for
Petroleum and Natural Gas in the Central Government. By
Judgnent dated Septenber 25, 1996, [(1996) 6 SCC 530] al
the 15 petrol outlets, allotted by the Mnister to various
persons out of his discretionary quota, were cancelled and
the following directions were issued to Captain Satish
Sharma (petitioner) :-

".Capt . Satish-~ Sharma shall showcause within two
weeks 'why a direction be not'issued to the appropriate
police authority to register a case and initiate prosecution
against him for «crimnal breach of trust or any other
of fence under law. He shall further show cause within the
said period why he should not, in addition, be nade |Iiable
to pay damages for his mala fide actionin allotting petro
punps to the above nentioned fifteen persons.™

The petitioner subnmitted the reply to the show cause
noti ce which was di sposed of by Judgment dated Novenber 4,
1996 [(1996) 6 SCC 593]. The follow ng operative Order was
passed : -

"W are of the viewthat the legal position that
exenpl ary damages can be awarded in a case where the action
of a public servant is oppr essi ve, arbitrary or
unconstitutional is unexceptionable. The question for
consi deration, however, is whether the action of Capt.
Satish Sharma makes himliable to pay exenplary damages. In
view of the findings of this Court in Common Cause Case -
guoted above - the answer has to bein the affirmative.
Satish Sharma’s actions were wholly arbitrary, nmala fide and
unconstitutional . This Court has given clear findings to
this effect in the Cormon Cause case. W, therefore, hold
that Capt. Satish Sharnma is liable to pay -exenplary
danmages.

W have heard M. HN Salve on the question of
guant um M. Sal ve has vehenently contended 'that Capt.
Sharma was a part of the system which was operating before
his joining as a Mnister. According to himthe types of
wongs were being conmitted even earlier on the assunption
that the Mnister’'s discretion was to be exercised on his
subj ective satisfaction. He has further contended  that
since the concept of absolute liability of public servants
for msfeasance has been of recent originin this country
even while awarding exenplary damages |eniency should be
shown. There is some plausibility in the contentions raised
by M. Sal ve. After examni ning all the facts and
ci rcumnst ances of this case and gi vi ng t hought fu
consideration to this aspect, we direct Capt. Satish Sharma
to pay a sumof Rs. 50 lacs as exenplary danmages to the
CGovernment Exchequer. Since the property with which Capt.
Sharma was deal i ng was public property, the government which
is "by the people" has to be conpensated. W further direct
Capt . Sharma to deposit the anpbunt with the Secretary,
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Mnistry of Finance, Governnent of India within nine nonths
fromtoday. The amobunt if not paid, shall be recoverable as
arrears of land revenue."

The present Review Petition relates to these two
Judgnent s.

The Review Petition was put up before the Bench
conprising of Hon. Bharucha and Fai zan Uddin, JJ. on
28.1.1997 when the Court directed "lIssue notice on the
Revi ew Petition."

On notice being served on M. H.D. Shourie, he filed
his reply to the Review Petition on 21.2.1997.

The office report dated 30th June, 1997 is to the
foll owing effect

“In-_the matter above-nentioned, this Court on 28th
January, 1997 directed to “issue notice of the Review
Petition.

Accordingly, 'notice was issued to both the respondents
and hence the service of notice is conplete as both the
respondent s are represented by M. H. D. Shouri e,
Respondent in person and Ms. Anil Katiyar, Advocate for
Respondent No. 2.

M. Ashok K. Mhaj an, Advocate has filed Application
for inpleadnent on behalf of M. Arun K Gupta resident of
Kot hi  No. 68, Sector VIIIA, Chandigarh and also seeking
stay of further investigation by CBlI during pendency of
Review Petition. Since the said Application was not served
on other side, a letter dated 4th March, 1997 and & anot her
letter dated 30th June, 1997 was issued to M. Ashok K
Mahaj an to serve it on M. H. D. " Shourie, Respondent No. 1
and Ms. Ani | Katiyar representing Respondent No. /2 and
M. P. H. Par ekh, Advocate. He was also requested to
furnish proof of service but he has not furnished the same
so far.

Further, Ms. Sandhya Goswami, Advocate has also
filed four separate Applications for inpleadnent on  behalf
of Ms Shiv Bal ak Pasi, Syed Hassan Saukat Abidi, Dharnesh
Kumar and Pradeep Kumar without serving its copies on the
ot her sides. She was asked to serve the same on all.  the
parties and furnish proof of service but the sane has’ not
been furnished by her so far. Al the Applications for
i npl eadnment as party are being circulated to Hon' ble Judges
with this office report.

It is further submitted that Ms. Ani| Kativyar,
Advocate has filed an Application for darification -and
nodi fication of order dated 25th Septenber, 1996 which has
been registered as I.A  No. 6. Further she has also filed
counter affidavit on behalf of Union of India deposed by
Director, Mnistry of Petroleumand Natural Gas, Governmnent
of India. The said Application and counter affidavit are
being circulated with this office report for orders."

Thereafter, the matter came up before the Bench
conprising of Hon. SC Sen and Sujata Manohar, JJ., on
8.7.1997. M. H. D. Shourie, who had filed the Wit
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Petition (C) No. 26 of 1995, was present in person, but the
case was adjourned to 25th of July, 1997. On 25.7.1997, the
case was shown in the cause-list, but the following notice
was al so published in that cause list:

"TAKE NOTI CE THAT the above nmentioned matters |isted
in Court No. 8 before a Special Bench of Hon. M. Justice
S.C Sen and Hon. Ms. Justice Sujata V. Manohar, as
I[temNos. "C' and "D' in the Daily List for 25th July, 1997
issued on 19th July, 1997 will not be taken up for hearing
and the sanme stand adjourned to 22nd August, 1997.

BY ORDER

DATED this the 25th day of July, 1997."

The ' case was t hus adjourned to 22.8.1997 and on that
date the Bench conprising  of Hon. SC Sen and Sujata
Manohar, ~JJ., adjourned “the case to 9.9.1997. M. K.
Par asaran, Senior Counsel appearing for the petitioner, was
directed to give his witten argunents. On 1.9.1997, M.
CGopal Subramani am Seni or Counsel, was appointed as am cus
curi ae. When the /case cane up before the Bench of Hon. SC
Sen and Sujata Manohar, JJ., Their Lordships released the
case with the further direction that it would not be treated
as part-heard wth them On 27.3.1998, the case cane up
bef ore the Bench of Hon. SC Agrawal and Suj ata Manohar, JJ.
when the foll ow ng order was passed

"Since the argunent on this petitionis likely to take
some time it is directed that the natter may be listed on a
non- mscellaneous day. The Registrar Judicial will take
appropriate directions fromHon ble the Chief Justice for
listing the matter before an appropriate bench.™

It was thereafter that the natter was placed before
this Bench. W have heard | earned counsel for the parties.
W have also heard M. CGopal Subramani am —Senior Counsel
(Am cus Curi ae).

M. K. Parasaran, |earned Senior Counsel for the
applicant, has contended that since the —applicant was
M nister of State for Petroleumin the Central ~Government
and it was in his capacity as an essential conponent of the
Central CGovernnent, that he had nade allotnment . of Petro
Punps out of his discretionary quota, his act in nmaking the
allotments shall be treated to be the act of the  Centra
Government with the result that even if such allotnents were
cancelled on the ground of arbitrary exerci se of power, the
Court could not have legally directed exenmplary damages to
be paid by the Governnent to itself. He also contended that
the jurisdiction of this Court under Article 32 was |imted,
unlike the wvast jurisdiction of the Hgh Courts under
Article 226 of the Constitution and, therefore, in exercise
of the limted jurisdiction, the Court cannot award
exenpl ary damages for the "tort of misfeasance in office"
as in the proceedings under this Article, which constitute
Public Law proceedi ngs, danages can be awarded only for the
violation of the Fundanental Rights of citizens either by
the CGovernment or its officers, specially the Right to Life,
but not for "Tort" for which action should have been
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initiated wunder the Private Law by filing a suit in a Court
of conmpetent jurisdiction

Learned counsel for the petitioner contended that the
petitioner being a Mnister of State in the Union Cabinet
was a part of the Governnent and his act being the act of
the President, as the petitioner was in the Central Cabinet,
the sanme could not be made the basis of action for danmages
under the Law of Torts and, therefore, under Public Law as
well, the petitioner could not be held Iiable for damages
or, for that matter, exenplary danages.

Rel ying upon the decision of this Court in Sansher
Singh & Anr. vs. State of Punjab, 1975 (1) SCR 814 = AIR
1974 SC 2192, which specifically dealt with the business
rules of the Union Cabinet and |aid down that the act of a
M ni ster would be treated as the act of the President or the
Covernor, = as the case may be, |earned counsel for the
petitioner contended that if the petitioner, in exercise of
his discretionary power, had allocated or allotted petrol eum
outlets to needy persons, he would be treated to have acted
only on behalf of the President and his act could not be
guestioned in any court, including this Court, nor could the
act of allotment ~of petrol outlets to various persons
constitute a basis for damages. The contention further s
that the petitioner having acted as Mnister of State, his
act would be treated to be the act of the -entire Cabinet
which, on the principle of ‘collective responsibility’,
would be treated to have endorsed the act of the petitioner
in making the allotnments of Petrol outlets-and since the
Cabi net is answerable to ~the Parlianent, where the
al l ot ments were not questioned, the same cannot be
guestioned here in this Court.

We have seriously considered the contention of M.
Par asaran, as set out above, but we are unable to agree with
hi mon the broad proposition placed before us.

The Executive power of the Union is vested in the
President under Article 53 of the Constitution. The extent
of the Executive power is indicated in Article 73.~ The next
Article, namely, Article 74 provides for —a Council  of
Mnisters to aid and advise the President. Article  75(3)
speaks of the collective responsibility of the Cabinet which
provi des t hat the Cabi net shall be ~responsible to
Parliament. Article 77 provides for the conduct of business
of the CGovernment of India and clause (3) thereof enmpowers
the President to make rules for the convenient | transaction
of its business and for allocation anongst Mnisters of the
said business. It is in exercise of this power that /'rules
for allocation of business have been framed under @ which
various divisions of work to different Mnistries have been
i ndi cat ed. Distribution of petroleum products, including
petroleum outlets, is also one of the subjects which has
been allocated to the Mnistry of Petrol eum

The functions of the Govt. are carried out in the
nane of the President by Mnisters appointed by himon the
advice of the Prime Mnister. The Executive consists of

(a) Prime Mnister and Mnisters who are nenbers of
the Cabinet; (b) Mnisters who are not of Cabinet rank
(c) The CGivil Service
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Since the functions of the Govt. are carried on by
the Executive in the name of the President on the advice of
Mnisters, they (Mnisters) alone are answerable to the
Parliament. The Civil Service as such has no Constitutiona
personality or responsibility separate from the dul y
constituted Govt.

Article 77(1) and (2) provide that whatever executive
action is taken by the Governnent of India, the sane shal
be expressed to have been taken in the nane of the
Presi dent.

Executive power is not defined in the Constitution.
Article 73 relating to the Union of India and Article 163
relating to the State deal primarily with the extent of
executive power. |In Rai Sahib Ram Jawaya Kapur vs. State
of Punjab, 1955 (2) SCR 225 = AIR 1955 SC 549, the then
Chi ef Justice Mikherjea pointed out:-

"It~ my not be possible to frame an exhaustive
definition of what executive function neans and inplies.
Odinarily the executive power connotes the residue of
governmental functions that remain after |egislative and
judicial functions /aretaken away."

This Judgnent ‘al so deal s wi th the concept of Cabinet,
the Council of Mnisters, its collective responsibility and
how the Executive functions subject to the control of the
Legislature. It is laid down that although the President is
the head of the Executive, he acts on the aid and advice of
the Council of Mnisters, headed by the Prinme M nister, who
are all nenmbers of the Legislature and since the President
has to act upon the advice of the Council of Mnisters, the
Legislature indirectly controls the functioning of the
Executive. The relevant portions are extracted bel ow -

"Qur Constitution, though federal in its structure, is
nodelled on the British Parlianentary system where the
executive is deened to have the primary responsibility for
the fornmulation of governnental policy and its transm ssion
into |law though the condition precedent to the exercise  of
this responsibility is its retaining the confidence of the
legislative branch of the State..... In India, as in
Engl and, the executive has to act subject to the control of
the legislature; but in what way is this control exercised
by the legislature? Under Article 53(1)..., the executive
power of the Union is vested in the President but /under
Article 75 there is to be a Council of Mnisterswith the
Prime Mnister at the head to aid and advise the President
in the exercise of his functions. The President has  thus
been made a formal or constitutional head of the executive
and the real executive powers are vested in the Mnisters or
the Cabinet. The sane provisions obtain in regard to the
CGovt. of States; the CGovernor ... occupies the position
of the head of the executive inthe State but it is
virtually the council of Mnisters in each State that
carries on the executive Govt. In the Indian Constitution
t her ef ore, we have the same system of parlianentary
executive as in England and the Council of Mnisters
consisting, as it does, of the nmenbers of the |legislature
is, like the British Cabinet, ‘a hyphen which joins, a
buckle which fastens the legislative part of the State to
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the executive part’. The Cabinet enjoying, as it does, a
majority in the legislature concentrates in itself the
virtual control of both |egislative and executive functions;
and as the Mnisters constituting the Cabinet are presumably
agreed on fundanentals and act on the principle of
collective responsibility, the nmost inportant questions of
policy are all fornulated by them™

This decision was referred to in State of MP. VS.
Thakur Bharat Singh, 1967 (2) SCR 454 = AIR 1967 SC 1170,
wherein it was held that if the executive action of the
CGovernment affected prejudicially the rights of any citizen
such action could be justified only if it was supported by
the authority of law The concept and the extent of
executive action was also exam ned by this Court in
Nar ai ndas " | ndurkhya vs. State of MP., 1974 (3) SCR 624 =
(1974) 4 /SCC788 = AR 1974 SC 1232, in which the decision
in Rai 'Saheb Ram Jawaya Kapur’'s case (supra) was foll owed
and it was laid down that the State Government could
prescribe textbooks in the exercise of its executive power
so long as it did not infringe the rights of anyone. Thi s
decision was reiteratedin Jayantilal Anratlal Shodhan vs.
F. N. Rana, 1964 (5) SCR 294 = AIR 1964 SC 648 and again in
Bi shanbhar Dayal Chandra Mohan vs. State of U P., (1982) 1
SCC 39 = 1982 (1) SCR 1137 = AIR 1982 SC 33. The whole
constitutional position was reconsidered by a Seven-Judge
Bench of this Court in Sansher Singh & Anr. vs. State of
Punj ab, 1975 (1) SCR 814 = (1974) 2 SCC 832 = AR 1974 SC
2192, in which the decision in B.K  Sardari Lal vs. Union
of India (1970) 1 SCC 411 = (1971) 3 SCR 461 = AIR 1971 SC
1547 was specifically overruled and it was held that  under
Article 74(1), it is the function of the Council of
Mnisters to advise the President over the whole of the
Central field and nothing is excepted fromthat field by

this Article. It was also pointed out that the Constitution
of India has adopted the parlianmentary or the Cabinet’/ form
of Government on the British nodel. The principle of

Engli sh Constitutional Law that the King does not act on his
own, but on the advice of Council of Mnisters is enbodied
in the Indian Constitution as may be evident from the
foll owi ng words of Justice Krishna lyer in that case:-

"Not the Potomac, but the Thanes, fertilises the flow
of the Yamuna, if we may adopt a riverine imagery. |In this
thesis, we are fortified by precedents of this Court,
st rengt hened by Constituent Assenbly proceedi ngs and
reinforced by the actual working of the organs involved for
about a ‘silver jubilee’ span of tine."

It was also pointed out in this case that the words
"busi ness of the Government of India" and "the business of
the Government of the State", as used in Articles 77(3) and
166(3), include "all executive business". Seervai in his
treatise "Constitutional Law of India", Silver Jubilee
Edition, Fourth Edition, on page 2037 has, after a critica
anal ysis of the Judgnent, extracted the follow ng principles
on the "business of the Governnent of India and allocation
of busi ness anmbng M nisters" :-
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"(i) The expressions "business of the Governnent of
India" and "the business of the Government of the State" in
Arts. 77(3) and 166(3) includes "all executive business".

(j) "VWhere the Constitution required the satisfaction
of the President or the CGovernor for the exercise of any
power or function by the President or the Governor as the
case may be ... t he satifaction required by t he
Constitution is not the personal satisfaction of the
President or the CGovernor but is the satisfaction of the
President or of the Governor in the constitutional sense
under the Cabinet system of government .... It is the
satisfaction of the Council of Mnisters on whose aid and
advice the President or the Governor generally exercises al
his powers and functions...." Arts. 77(3) and 166(3)
provide that the President or the Governor shall make rul es
for the nore convenient transaction of the business of
government. and the allocation of functions among M nisters.
Rul es 'of / business and the ~allocation of functions to
M nisters indicate that the satisfaction of the Mnister or
the officer -is the satisfaction of the President or the
Gover nor .

(k) Rules of business and allocation of business anong
Mnisters are relatable to Arts. 53 and 154 which provide
that executive power shall be exercised by the President and
by the Governor  either directly or through subordinate
of ficers. The provisions made in Arts. 74 and 163 for a
Council of Mnisters to aid and advise the President and the
Covernor "are sources of the business.”

(I') Were the functions entrusted to a Mnister are
per f or med by an officer enployed in- the M ni ster’s
departrment, there is in law no delegation to that '@ officer
because the act or decision of the officer is that of the
M nister: Halsbury, Vol. 1, 4th ed. para 748."

In view of the discussion held above, it will be seen
that though an order is issued in the nane of the President,
it does not become an order of the President passed by him
personally, but remains, basically and essentially, the
order of the Mnister on whose advice the President had
acted and passed that order. Mreover, as required by
Article 77 (1), all executive actions of the Govt. of India
have to be expressed in the name of the President; but this
woul d not nake that order an order passed by the President

personal | y. That being so, the order carries with it no
i munity. Being essentially an order of the  GCovt. of
India, passed in exercise of its Executive functions, it

woul d be anenable to judicial scrutiny and, therefore, can
constitute a valid basis for exercise of power of judicia
review by this Court. The authenticity, validity and
correctness of such an order can be exam ned by this Court
in spite of the order having been expressed in the nane  of
the President. The immunity available to the President
under Article 361 of the Constitution cannot be extended to
the orders passed in the nanme of the President under Article
77 (1) or Article 77 (2) of the Constitution.

The related question as to the liability of the
M nister to pay danmmges to the Govt. will be considered by
us while dealing with the "Tort of Msfeasance in Public
Ofice" and paynent of exenplary damages to the CGovt.
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The other aspect of the matter as argued by M. K.
Parasaran as to the "collective responsibility" of the
Cabinet wth regard to the allotment of petrol outlets made
by the petitioner in exercise of his discretionary quota nay
now be considered. It is contended by M. K Par asar an
that wunder the schenme of the Constitution, any order passed
by the Mnister shall be treated to be an order passed by
the Cabinet which is collectively answerable to the House of
the People wunder Article 75 (3). It is contended that an
order passed by the Mnister individually in favour of
various persons to whom petrol outlets were allotted cannot
be questioned as it was not raised before the House of the
Peopl e to whom the Cabi net, as a whole, was answerable. The
whol e series of allotnents nmade by the petitioner could then
have been debated before the House and since this was not
done, it is not open to question those allotnents in this
Court by a wit petition and the proceedi ngs were nmeant only
to enbarrass and harass the Cabinet. It is also contended
that the petitioner had the jurisdiction to nake allotnents
of petrol outlets and the discretionary quota allowed to him
was utilised for that purpose.” Since it is not the case
that the jurisdiction was, in any way, exceeded or that
allotments were nade in excess of the quota or for monetary
consi deration, the sane need not have been scrutinised by
this Court nor could such allotnents be nade the basis for
awar di ng exenpl ary danmages or investigation by CB.I.

Let us exam ne the viability of these subm ssions.

Qur Constitution provides for a Parliamentary form of
Govt. Article 79 provides that there shall bea Parliament
for the Union which shall consist of the President and two
Houses known respectively as Council of States and the House
of the People. Article 80 provides for the composition of
the Council of States while Article 81 provides for the
conposition of the House of the People. Article 81 further
provides that the House of the People shall consist of
(a) not nore than 530 nenbers chosen by direct election from
territorial <constituencies in the States; and (b) not nore
than 20 nenbers to represent the Union Territories chosen in
such manner as Parliament may by | aw provide. Article 83
provides for the duration of Houses of —Parliament while
Article 85 provides for the Sessions of Parlianment,
prorogation of the Houses or either House and dissol ution of
the House of the People. Article 86 speaks of the right of
the President to address and send nessages to Houses while
Article 87 provides for Special Address by the President
after each General Election to the House of the People and
at the comencenent of the first session of each year. / Once
the election to the House of the People is conplete, /cones
the stage for the appointnent of Prine Mnister and Counci
of Mnisters to aid and advise the President as provided by
Article 74. Since the elections are contested principally
by the political parties who set up their candi dates at the
election, there is tacit understanding in keeping with the
British convention, that the party which has secured the
majority in the House of the People would govern while the
parties which are in the mnority would sit in the
Parliament as nenbers of the "Cpposition." It is on account
of this convention that the President invites the | eader of
the political party which has obtained majority, to formthe
CGovt. The President appoints the Prine Mnister and then
the Mnisters are appointed on the advice of the Prine
M nister, who constitute the Council of Mnisters. Article
75(3) provides that the Council of Mnisters shall be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 61

collectively responsible to the House of the People.

The concept of "“collective responsibility" is
essentially a political concept. The country is governed by
the party in power on the basis of the policies adopted and
laid down by it in the Cabinet Meeting. "Col | ective
Responsi bility" has two nmeanings: The first nmeaning which
can legitimately be ascribed to it is that all nenbers of a
CGovt. are unaninmous in supprot of its policies and would
exhibit that wunanimty on public occasions although while
fornmulating the policies, they mght have expressed a
different view in the neeting of the Cabinet. The ot her
neaning is that Mnisters, who had an opportunity to speak
for or against the policies in the Cabinet are thereby
personally and norally responsible for its success and
failure.

In “the British Constitution & Politics 5th Edition by
J. Harvey and L. Bather, it is said as under

"Except —when a mnister explains the reasons for his
resignation, parlianment- hears nothing of the Cabinet’s
current deliberations. These renain secret, and only
decisions as a whole are reported to the House when policy
is announced. Any leakage of divergent views held by
m ni sters would, as during Queen Victoria' s reign, seriously
weaken the Government. In its decisions, 'the Cabinet is a
unity to the House’.  Wile a ninister can speak against any
proposal in a Cabinet neeting, he nust either support the
policy decided upon or resign. ~Recent resignations of this
nature are Frank Cousins (Prices and and Incones Bill, 1966)
and Lord Longford (education cuts, 1968). But such
resignations are infrequent. Mnisters come fromthe sane
party and, at least initially, are fairly honbgeneous in
their political views. |In.any case, a forner mnister is
unlikely to cross the floor of the House and join the
Qpposition. H's disagreenent with the Government is usually
over only one issue, and his basic political outlook renains
unchanged.

Thus the Cabinet stands or falls together. ~\Were the
policy of a particular mnister is under attack, it is the
government as whole which is being attacked. Thus the
defeat of a minister on any nmmjor issue represents a defeat
for the Government. However, today, unlike the  nineteenth
century, such defeats do not occur. The use of rigid party
di scipline ensures that the Governnment can always obtain a
majority vote. Nevertheless, criticismmy be so severe and
wi despread that the Government may nodify its policy. | f
the minister identified with it feels that his prestige with
the party has been badly damaged, he may resign, e.g. Sir
Sanuel Hoare (1935) over the proposals to partition
Abyssi ni a.

In practice, t her ef ore, al | t hat col l ective
responsibility means today is that every nenber of the

CGovernment nmust be prepared to support all Cabinet decisions
bot h inside and outside the House."

It is further provided as under

"The doctrine of collective responsibility has
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practical advantages. First, it counteracts departnenta
separation for each mnister has to be concerned wth
policies of other departnents. Second, it prevents the
policy of one departnent being determined wunilaterally.
Since it is the Cabinet as a whole which decides, ninisters
are less likely to be over-influenced by their civi
servants. Third, it ensures that Cabinet decisions are
based on principles and not on personalities.

Col l ective responsibility does not apply to a
mnister’s responsibility for his permanent officials or for
his personal m stakes."

In this connection, ‘an extract from "The British
Cabi net" by John P. Mackintosh, 1962 Edn., is set out bel ow
as it is also extrenely relevant for this case.

"Much has been sai d and witten about t he

responsibility of mnisters. The di scussion can easily
becomre confused because of the different nmeanings that are
attached to the wor d "responsi bl e". Col l ective
responsibility wll be discussed below, and the first task
is to consider whether there is any separate elenent of
i ndi vi dual responsi bility. The nost common politica

neaning is that a certain nminister will ‘answer parlianentary
guestions on a given subject. A second sense arises when
those in political @ circles appreciate that a particular
policy is largely the idea of the mnister, rather than the
traditional policy of  the party in power,  and. they nmay
single out the mnister for attack. For instance, in
1903-05 Wndham was purusing his | and purchase schenes for
Ireland in a manner which alarned many Conservatives and
woul d certainly have been unlikely under any other ' Chief
Secretary. A third senseis sinply that a minister is
responsi ble even if a policy is the wrk of the Cabinet as a
whole but his colleagues choose to place the burden upon
hi m Thus Sir Samuel Hoare thought he was acting in
accordance with the views of the ministry in concluding the
Hoar e-Lavel Pact and his deci sions._were - subsequently
endorsed by the Cabinet till opposition becane acute. He
was then asked to disavow and denounce his actions  but
preferred, "accepting his responsibility," to resign.  There
is, in addition, the normal noral sense of the word neaning
“cul pable" and a minister may, |ike a private -individual
feel responsible if he could by greater w sdomor —-exertion
have prevented some unfortunate occurrence.

The one aspect that remains is the all eged obligation
on a minister to resign when he or one of his subordinates
has blundered. The origin of this notion is fairly clear
It dates fromthe 1850s and 1860s when it was reasonable to
assune that a minister could watch over every significant
action of his department. Even then, there would have been
no need to acknow edge errors in this way but for the power
of the House of Commobns to nobve and carry a notion censuring
the individual in question without necessarily dislodging
the government."

From the above, it will be seen that in spite of the
fact that the Council of Mnisters is col lectively
responsible to the House of the People, there nay be an
occasi on where the conduct of a Mnister may be censured if
he or his subordinates have blundered and have acted
contrary to | aw.
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No doubt it was open to the House of the People (Lok
Sabha) to take up the issue of the abuse of discretionary
guota by the petitioner in his capacity as the Mnister of
State for Petroleum and his conduct could have been debated
and scrutinised on the floor of the House, but the nere fact
that this was not done would not nean that the allotnments of
petroleum outlets by himwere i nmune fromjudicial scrutiny
by this Court under Article 32 of the Constitution
Therefore, even if the matter was not raised on the floor of
the Lok Sabha, it would be anenable to the jurisdiction of
this Court under Article 32 of the Constitution

Even in England, all mnisters and servants of the
Crown are accountable to the courts for the legality of
their actions, and may be held civilly and crimnally
liable, in their individual capacities, for tortious or
crimnal acts. This liability may be enforced either by
nmeans ' of ‘ordinary crimnal or civil proceedings or by neans
of inpeachment, a renmedy which is probably obsol ete. They
are also subject to the judicial review jurisdiction of the
courts. [ See: Hal sbury’s Laws of England - Fourth Edition
(Re-issue), Volume 8(2), Para 422].

Learned counsel =~ for the petitioner contended that
neither could the Court award exenpl ary damages agai nst the
petitioner nor could it order any C.B.l. investigation as
the petitioner in making the allotment of petrol outlets had
not committed any offence, much l'ess an offence of breach of
trust. It is also contended that the petitioner while
maki ng allotnents out of his discretionary quota ‘avail able
to himas Mnister of State for Petroleum had not comritted
the tort of msfeasance in public office and, therefore, he
was not liable to pay any damages. M. K Parasaran al so
argued that exenplary danmages under |aw can be awarded in
addition to the damages for the "tort" alleged to have been
conmtted but where not even danmges have been /awarded,
there is no question of awardi ng exenplary danmages. It is
also contended that action for tort could have been
initiated only in the field of private law by instituting a
suit in a proper Cvil Court and not under the public |aw,
nanely, in proceedings initiated under Article 32 of “the
Constitution particularly as intricate questions of fact
wer e invol ved

Since the question whether the action could have been
initiated under the public |aw and whet her exenpl ary damages
could have been awarded in those proceedings relates to the
guestion of jurisdiction, we would take up this question
first.

Under Article 226 of the Constitution, the H gh Court
has been given the power and jurisdiction to i ssue
appropriate Wits in the nature of Mandanus, Certiorari
Pr ohi bi ti on, Quo-warranto and Habeas Corpus for t he
enforcenent of Fundanental Rights or for any other purpose.
Thus, the H gh Court has jurisdiction not only to grant
relief for the enforcement of Fundamental Rights but also
for "any other purpose" which would include the enforcenent
of public duties by public bodies. So also, the Supremne
Court under Article 32 has the jurisdiction to issue
prerogative Wits for the enforcenent of Fundanental Rights
guaranteed to a citizen under the Constitution

Essentially, wunder public law, it is the dispute
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between the citizen or a group of citizens on the one hand
and the State or other public bodies on the other, which is
resol ved. This is done to maintain the rule of law and to
prevent the State or the public bodies fromacting in an
arbitrary manner or in violation of that rule. The exercise
of constitutional powers by the H gh Court and the Supremne
Court under Article 226 and 32 has been categorised as power
of "judicial review'. Every executive or administrative
action of the State or other statutory or public bodies is
open to judicial scrutiny and the High Court or the Supremne
Court can, in exercise of the power of judicial review under
the Constitution, quash the executive action or decision
which is contrary to lawor is violative of Fundanenta
Ri ghts guaranteed by the Constitution. Wth the expanding
hori zon of Article 14 read with other Articles dealing with
Fundanental Rights, every executive action of the Govt. or
other public bodies, including Instrumentalities of the
Govt., ~or those which can be legally treated as "Authority”
within the neaning of Article 12, if arbitrary, unreasonable
or contrary to law, is now anenable to the wit jurisdiction
of this Court under Article 32 or-the H gh Courts under
Article 226 and can be validly scrutinised on the touchstone
of the Constitutional mandates.

In a broad sense, therefore, it nay be said that those
branches of Jlaw which deal with the rights/duties and
privileges of the public authoritiesand their relationship
with the individual citizens of the State, pertain to
"public law', such as Constitutional and Adm ni strative Law,
in contradistinction to "private law' fields which are those
branches of |aw which deal with the rights and liabilities
of private individuals in relation to one another

The distinction between private | aw and public |aw was
noticed by this Court in Life lnsurance Corporation of India
VS. Escorts Limted & Os., 1985 Supp. (3) SCR 909 =
(1986) 1 SCC 264 = AIR 1986 SC(1370, in which the Court
observed as under: -

"Broadly speaking, the Court will exam ne actions _of
State if they pertain to the public |aw domain and refrain
from examning them if they pertain to the private |aw
field. The difficulty will lie in demarcating the frontier
between the public | aw domain and the private law field. It
is inmpossible to draw the line with precision and we do not
want to attenpt it. The question nmust be decided in each
case with reference to the particular action, the activity
in which the State or the instrunentality of the State is
engaged when performng the action, the public law or
private |law character of the action and a host <“of ' other
rel evant circunstances.”

Public Law field, since its enmergence, is ever
expandi ng in operational dinension. |ts expanse covers even
contractual nmatters. (See: Union of India vs. A L.

Rallia Ram 1964 (3) SCR 164 = AIR 1963 SC 1685; Ml anthand
vs. State of Madhya Pradesh, 1968 (3) SCR 214 = AIR 1968 SC
1218, wherein the principles of restitution and unjust-
enrichment were applied). (See also: State of Wst Benga

vs. B.K  Mndal & Sons, 1962 Supp. (1) SCR 876 = AR 1962
SC 779 and New Marine Coal Conpany Linited vs. Uni on of
I ndia, 1964 (2) SCR 859 = AIR 1964 SC 152).
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Government deci sions regarding award of contracts are
also open to judicial review and if the decision naking
process is shown to be vitiated by arbitrariness,
unfairness, illegality and irrationality, then the Court can
stri ke down the decision nmaki ng process as al so the award of
contract based on such decision. This was so |laid down by
this Court in Tata Cellular vs. Union of India, (1994) 6
SCC 651 = AIR 1996 SC 11. Initially the Suprenme Court was
of the opinion that while the decision naking process for
award of a contract would be anenable to judicial review
under Article 226 or 32 of the Constitution, a breach of a
contractual obligation arising out of a contract already
executed woul d not be so enforceabl e under such jurisdiction
and the renedy in such cases would lie by way of a civi
suit for damages. (See: Radhakrishna Agarwal vs. State of
Bi har, (1977) 3 SCC 457 = 1977 (3) SCR 249 = AIR 1977 SC
1496) . But the Court- changed its opinion in subsequent
decisions and held that even arbitrary and unreasonable
decisions  of ~the ~Governnment authorities while acting in
pursuance of a contract would also be anenable to wit
jurisdiction. ~This principle was | aid down in Gujarat State
Fi nanci al Corporation vs. Lotus Hotels Pvt. Ltd., (1983) 3
SCC 379 = AIR 1983 SC 848. This Court even went to the
extent of saying /that the terns of contract cannot be
altered in the garb of the duty to act fairly. (See:
Assi stant Exci se Conmi ssioner vs. |ssac Peter, (1994) 4 SCC
104 = 1994 (2) SCR 67). Duty to act fairly in respect of
contracts was also the core questionin Mhabir Auto Stores
vs. Indian O Corporation, 1990 (1) SCR 818 = (1990) 3 SCC
752 = AIR 1990 SC 1031, in which this Court-relied upon its
earlier decisions in E P.Royappa vs. State of Tam | Nadu
1974 (2) SCR 348 = (1974) 4 SCC 3 = ALR 1974 SC 555; Menka
Gandhi vs. Union of India, (1978) 1 SCC 248 = 1978 (2) SCR
621 = AIR 1978 SC 597; Ajay Hasia “vs. Khalid Mijib
Sehravardi, (1981) 1 SCC 722 = 1981 (2) SCR 79 = AIR 1981 SC
487; R D. Shetty vs. The International Airport Authority
of India, 1979 (3) SCR 1014 = (1979) 3 SCC 489 = AIR 1979 SC
1628, as also Dwarka Das Marfatia & Sons vs. Board of
Trustees of the Port of Bonmbay , (1989) 3 SCC 293 = 1989 (2)
SCR 751 = AIR 1989 SC 1642.

Public Ilaw renedies have al so been extended by this
Court to the real mof tort.

In exercise of jurisdiction under Article 32 of the
Constitution, this Court has awarded conpensation to the
petitioners who suffered personal injuries at the hands of
the officers of the Governnent and the causing of injuries
which anpbunted to tortious act was conpensated by /this
Court. In Rudul Sah vs. State of Bihar, 1983 (3) SCR 508 =
(1983) 4 SCC 141 = AIR 1983 SC 1086, a Three-Judge Bench of
this Court awarded conmpensation (Rs.30,000/-) for illega
det enti on. In Bhim Singh vs. State of Jammu & Kashmr,
(1985) 4 SCC 677 = AIR 1986 SC 494, a sum of Rs.50,000/- was
awarded to the petitioner for the illegal detention of the
petitioner by the State authorities. The conpensation which
was directed to be paid on account of police atrocities was
the subject matter of several cases before this Court. A
few of themare People’s Union for Denocratic Rights vs.
State of Bihar, 1987 (1) SCR 631 = (1987) 1 SCC 265 = AIR
1987 SC 355; People’s Union for Denocratic Rights Thru.lts
Secy. vs. Police Comm ssioner, Delhi Police Headquarters,
(1989) 4 SCC 730 = 1989 (1) Scale 599; SAHELI, a Wnman's
Resources Centre vs. Commissioner of Police, Delhi, (1990)
1 SCC 422 = 1989 (Supp.) SCR 488 = AIR 1990 SC 513;
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Arvinder Singh Bagga vs. State of U P., (1994) 6 SCC 565 =

AR 1995 SC 117; P.Rathi nam vs.
Supp. 2 SCC 716; In Re: Death

Union of India, (1989)
of Sawi nder Singh G ower,

(1995) Supp. (4) SCC 450 = JT 1992 (6) SC 271 = 1992 (3)
Scale 34; I nder Singh vs. State of Punjab, (1995) 3 SCC

702 = AR 1995 SC 1949; D. K

Basu vs. State of West

Bengal , (1997) 1 SCC 416 = AIR 1997 SC 610; Ms. Pritam

Kaur Baryar vs. State of Punjab
Param it Kaur vs. State of Punjab

(1996) 7 Scale (SP) 11 and
(1996) 8 Scale (SP) 6.

In cases relating to custodi al deaths, this Court has
awarded conpensation in N labati Behera vs. State of

Orissa, (1993) 2 SCC 746 = 1993

(2) SCR 581 = AIR 1993 SC

1960; State of MP. vs.. Shyam Sunder Trivedi, (1995) 4

SCC 262 = 1995 (3) Scal e 343

People’'s Union for Cvi

Liberties vs. Union of India, (1997) 3 SCC 433 = AIR 1997

SC 1203 and Kaushalya vs. State
(SP) 13.

of Punjab, (1996) 7 Scale

For' nmedi cal negligence, conpensation was awarded by

this Court in Supreme Court Lega
of Bihar, (1991) 3 SCC 482; Dr.
Kerala, (1994) 3 SCC 430 = 1994

Air'd Committee vs. State
Jacob George vs. State of
(2) Scale 563 and Paschim

Banga Khet Mazdoor ‘Samity vs. State of West Bengal & Os.,
(1996) 4 SCC 37 = AIR 1996 SC 2426.

Damages were al so awarded by this Court in Ms. Mnj
Bhatia vs. ND MC., (1997) 6 SCC 370 = AIR 1998 SC 223

(1997) 4 Scal e 350.

In N. Nagendra Rao & Co.  vs.

c

St at e of Andhra Pradesh,

(1994) 6 SCC 205 = AIR 1994 SC 2663, this Court observed as

under: -

"Therefore, barring functions such as admini'stration
of justice, mmintenance of |aw and order and repression of
crime etc. which are anong the prinary and -inalienable
functions of a Constitutional CGovernnent, the State cannot
claim any immunity. The determnation of vi cari ous
liability of the State being linked with negligence of “its
officers, if they can be sued personally for which there is

no dearth of authority and the

|aw of msfeasance  in

di scharge of public duty having nmarched ahead, there is no
rationale for the proposition that even if the officer is
liable the State cannot be sued. The Iliability of the
of ficer personally was not doubted even in Viscount
Cant er bury. But the Crown was held i mmune on doctrine of
sovereign inmmunity. Since the doctrine has becone outdated
and sovereignty now vests in the people, the State cannot

claimany inmunity and if a suit

s mai nt ai nabl e agai nst the

of ficer personally, then there is no reason to hold that it
woul d not be nmaintainabl e against the State.”

The difference between public and private |aw was
again exanmined by this Court in N labati Behera vs. State

of Orissa (supra). Dr. Anand,

J. (as His Lordship then

was) in his separate concurring Judgnent laid down as

under: -. 1 m5

" 34. The public | aw proceedings serve a different
purpose than the private |aw proceedings. The relief of
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nonetary conpensation, as exenpl ary danages, in proceedi ngs
under Article 32 by this Court or under Article 226 by the
H gh Courts, for established i nfringenent of t he
i ndef easi ble right guaranteed wunder Article 21 of the
Constitution is a renedy available in public law and is
based on the strict liability for contravention of the
guaranteed basic and indeafeasible rights of the citizen
The purpose of public lawis not only to civilize public
power but also to assure the citizen that they live under a
legal system which ains to protect their interests and
preserve their rights. Therefore, when the court moul ds the
relief by granting "conpensation" in proceedings under
Article 32 or 226 of the Constitution seeking enforcenment or
protection of fundamental rights, it does so wunder the
public law by way of penalising the wongdoer and fixing the
liability for the public wong on the State which has failed
in its public duty to protect the fundanmental rights of the
citizen:. The payment of conpensation in such cases is not
to be understood, as it is generally understood in a civi
action flor damages under the private |aw but in the broader
sense of  _providing relief by an order of naking ‘nonetary
amends’ under the public law for the wong done due to
breach of public duty, of not protecting the fundanenta
rights of the citizen. The conpensation is in the nature of
‘exenpl ary damages’ awarded agai nst the wongdoer for the
breach of its public |law duty and is independent of the
rights avai |l abl e to the aggrieved party to claim
conpensation under 'the private |law.in an action based on
tort, through a suit instituted in a court  of conpetent
jurisdiction or/and prosecute the offender under the pena
I aw.

35. This Court and the H-gh Courts, being the
protectors of the civil liberties of the citizen, have not
only the power and jurisdiction but also an obligation to
grant relief in exercise of its jurisdiction under Articles
32 and 226 of the Constitution.to the victimor the heir of
the victimwhose fundanmental rights under Article 21 of the
Constitution of India are established to -have been
flagrantly infringed by calling upon the State to repair the
damage done by its officers to the fundanmental rights of the
citizen, notwithstanding the right of the citizen to  the
remedy by way of a civil suit or crimnal proceedings. The
State, of course has the right to be i ndemified by and take
such action as may be available to it against the w ongdoer
in accordance wth law - through appropriate proceedings.
O course, relief in exercise of the power under Article 32
or 226 would be granted only once it is established  that
there has been an infringenent of the fundanmental rights of
the citizen and no other form of appropriate redressal by
the court in the facts and circunmstances of the ‘case, is
possi bl e. The decisions of this Court in the |ine of cases
starting with Rudul Sah vs. State of Bi har granted nmonetary
relief to the victinms for deprivation of their fundanenta
rights in proceedings through petitions filed under Article
32 or 226 of the Constitution of India, notwthstanding the

rights available under the civil law to the aggrieved party
where the courts found that grant of such relief was
warranted. It is a sound policy to punish the wongdoer and

it isinthat spirit that the courts have noul ded the reli ef
by granting conpensation to the victine in exercise of their
wit jurisdiction. |In doing so the courts take into account
not only the interest of the applicant and the respondent
but also the interests of the public as a whole with a view
to ensure that public bodies or officials do not act
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unlawfully and do performtheir public duties properly
particularly where the fundanmental right of a citizen under

Article 21 is concerned. Law is in the process of
devel opnent and the process necessitates devel opi ng separate
public | aw procedures as also public law principles. It nmay

be necessary to identify the situations to which separate
proceedi ngs and principles apply and the courts have to act
firmy but with certain anbunt of circunspection and self-
restraint, |lest proceedings under Article 32 or 226 are
m sused as a disguised substitute for civil action in
private |aw "

This is a classic exposition of the realmof Public
Law by (Dr.) Justice Anand (as H s Lordship then was), who
has added a note of caution that while exercising this
jurisdiction, the Courts have to act firmy but with self-
restraint / lest thejurisdiction is abused as a disguise for
civil action under Private Law.

M. K. Parasaran then contended that in all the cases
referred to earlier, this Court had granted damages to the
petitioner as the Fundanental Right to life under Article 21
of the Constitution was found to have been viol ated. To
that extent, the Court, according to him can grant damages
even in proceedings under Article 32 of the Constitution but
where Right to Life is not involved, the petitioner would
have to file a suit for danages in the Cvil Court wunder
private law jurisdiction and cannot take recourse to
proceedi ngs under public laweither in the H gh Court under
Article 226 or in this Court under Article 32. He contended
that interimconpensation may be granted by the Court under
Article 32 as inmmediate relief and the whole matter may be
referred to the Civil Court for - determnation of the anpunt
of conpensation or damages payable to the petitioner or the
petitioner may be directed to approach the Civil Court.
This proposition cannot be accepted.

In MC Mehta & Anr. vs. “Union of India & Os.,
(1987) 1 SCC 395, this Court observed as under: -

"7. W are also of the viewthat this Court under
Article 32(1) is free to devise any procedure —appropriate
for the particular purpose of the proceeding, nanely,
enforcenent of a fundanental right and under Article 32(2)
of the court has the inplicit power to issue whatever
direction, order or wit is necessary in a given case,
including all incidental or ancillary power necessary to
secure enforcement of the fundanmental right. The power of
the court is not only injunctive in anmbit, that is,
preventing the infringement of a fundanental right, but it

is also renmedial in scope and provides relief against a
breach of the fundanmental right already commtted vide
Bandhua Mikti Mrcha case. |If the court were powerless to

issue any direction, order or wit in cases where a
fundanental right has already been violated, Article 32
would be robbed of all its efficacy, because then the
situatiuon would be that if a fundamental right i s
threatened to be violated, the court can injunct such
violation but if the violator is quick enough to take action
infringing the fundamental right, he woul d escape from the
net of Article 32. That would, to a large extent,
emascul ate the fundanental right guaranteed under Article 32
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and render it inpotent and futile. W nust, therefore, hold
that Article 32 is not powerless to assist a person when he
finds that his fundanental right has been violated. He can
in that event seek renedial assistance under Article 32.
The power of the court to grant such renmedial relief my
include the power to award conpensation in appropriate
cases. We are deliberately using the words "in appropriate
cases" because we nmust nmake it clear that it is not in every
case where there is a breach of a fundanental right
conmitted by the violator that conpensati on woul d be awarded
by the court in a petition under Article 32. The
infringenment of the fundanental right nust be gross and
patent, that is, incontrovertible and ex facie glaring and
either such infringenent should be on a large scale
affecting the fundanental ‘rights of a large nunber of
persons, or it should appear unjust or unduly harsh or
oppressive on account ~of their poverty or disability or
soci ally ~or econom cally disadvantaged position to require
the person or persons affected by such infringenent to
initiate ‘and pursue action in the civil courts. Odinarily,
of course, a petition under Article 32 should not be used as
a substitute for enforcenent of the right to claim
conpensation for infringenent of a fundanmental right through
the ordinary process of civil court: It is only in
exceptional cases /of the nature indicated by us above, that
conpensation nmay be awarded in a petition under Article 32.
Thi s is the principle on which  this Court awar ded

conpensation in Rudul Shah v. State of Bihar. So al so,
this Court awarded conpensation to Bhim Singh, whose
fundanental right to personal liberty was grossly violated
by the State of Jamu and Kashmr. |f we nake a fact

anal ysis of the cases where conpensation has been awarded by
this Court, we will find that in all the cases, the fact of
i nfringenent was patent and inconvertible, the violation was
gross and its nmagnitude was such as to shock the consci ence
of the <court and it would have been gravely unjust to the
person whose fundanental right was violated, to require him
to go to the civil court for claimng conpensation.”

Thus, where public functionaries are involved and
matter relates to the violation of Fundanmental Rights or the
enforcenent of public duties etc., the renedy would lie, at
the option of the petitioner, under the public I aw
notwi t hstanding that damages are also clained in those
pr oceedi ngs.

The decisions relied upon by M. Parasaran, nanely,
P. Rat hinamvs. Union of India & O's.(1989) Supp. 2 SCC
716 and In Re: Death of Sawi nder Singh G over (1995) Supp
4 SCC 450, cannot be pressed in aid as in the earlier case,
crimnal trial was pending while in the latter case the
matter had not been finally investigated.

In view of the natural affinity with the British lega
system particularly as both the |I|earned counsel have
referred to and relied upon the cases relating to public |aw
decided by the Courts in England, we may consider the
guestion fromthat angle and in that |ight.

In England, the position is not nuch different. In
1977, when certain procedural changes were brought about on
the reconmendations of the Law Commi ssion and Order 53 was
i ntroduced, it becane possible for alitigant to nake an
application for judicial review and claim in such
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application, danmages also against public bodies. Under the
renmedy of judicial review, it is possible to review not only
the nerits of the decision in respect of which the
application for judicial reviewis mde, but the whole
deci si on-maki ng process also. A decision of inferior court
or a public authority could be quashed by an order of
Certiorari nmade on an application for judicial review where
that court or authority acted wthout jurisdiction or
exceeded its jurisdiction or failed to conply with the rules
of natural justice or where there was an error of [|aw
apparent on the face of the record or the decision was
unreasonabl e in the Wdnesbury sense (that is, no reasonable
person coul d have cone to the conclusion to which the public
authority had arrived at). |In viewof the Suprene Court
Act, 1981, read with Order 53, it becane possible for the
H gh Courts to grant prerogative orders for mandamus or
Prohibition and Certiorari 1in those classes of cases in
which it had power to do so imredi ately before the passing
of that Act and by virtue of Order 53, the court also got a
power even in - judicial review. proceedings, to grant
decl aration and injunctions and to award damages.

If the proceedings were directed to challenge the
decision of a public |aw nature, and were not initiated for
enforcenent of private rights, an application for judicia
review was the only perm ssible course.. It nmay be pointed
out that one of the restrictions on the  nmaking of an
application for judicial review is that the person has to
di sclose "sufficient interest"  and obtain |eave of the
court. The Suprene Court Act, 1981, read with Order 53,

Rule 3, indicates that no application for judicial review
can be nmade (either in a civil or crimmnal case) unless the
| eave to apply for judicial review has been obtai ned. The

purpose of this requirenent is to elimnate frivolous,
vexati ous or hopel ess application for judicial review and to
ensure that an applicant is allowed substantive hearing only
if the court 1is satisfied that there is a case /fit for
further investigation. As pointed out earlier, the person
applying for judicial review has to disclose that he'has a
"sufficient interest” in the matter to which the application
rel ates. This is what is provided by Section 31(3) of the
Supreme Court Act, 1981 and Order 53 Rule 3(7).

In R v. Horsham Justices 1982 B 762 = 1982 (2) A
ERs 269, a newspaper reporter and the National” Union of
Journalists were held to have locus standi to apply for
judicial review to quash the order of Magistrate made under
the Contenpt of Courts Act, 1961 prohibiting the publication
of any report of conmttal proceedings unti | the
comencenment of the trial

At sone stage, particularly between the 1920s and
1960s, it was thought that prerogative orders of Certiorari
Prohi bition and Mandanus only | ay agai nst persons or bodies
with judicial or quasi judicial functions and did not apply
to an Authority exercising admnistrative powers. But this
di stinction between judicial and adninistrative activities
was obliterated by the decision of the House of Lords in
Ri dge . Bal dwi n 1964 AC 40 = 1963 (2) Al ERs 66. The
effect of this decision is that the judicial review lies not
only against an inferior court or tribunal, but al so against
persons or bodi es which performpublic duties or functions.

Thus, judicial review wuld |Iie against persons and
bodi es carrying out public functions. But it would not lie
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against a person or body carrying out private |law and not
public Ilaw functions. |In such cases, the proper renedy is
by way of action for a declaration and, if necessary, an
i nj uncti on.

There is also a self-inposed restriction on the
exercise of power of judicial review which is to the effect
that the courts would not normally grant judicial review
where there is avail abl e anot her avenue of appeal or renedy.
In R v. Epping & Harlow General Commi ssioners 1983 (3)
Al ERs 257, the court observed

"It is a cardinal principle that, save in the nost
excepti onal circunstances; the jurisdiction to gr ant
judicial revieww |l not be exercised where other renedies
are avail able and have not been used."

On an application for judicial review, the Court has
power to award danages to the applicant provided the claim
for damages has been included in the statement made in
support of the application for |leave to apply for judicia
review But the relief for damages can be granted only when
the court is satisfied that if the claimhad been nade in an
action initiated 'by ‘the applicant, he could have been
awar ded damages. [Rule 7(1) of Order 53].  The application
for judicial review, if not nade at the earliest, is |liable
to be dismissed for delay and | aches.

There is, therefore, not much of a difference between
the powers of the court exercised here in this country under
Article 32 or 226 and those exercised in England for
judicial Review Public |aw renedies are available in both
the countries and the courts can award damages | agai nst
public authorities to conpensate for the loss or injury
caused to the plaintiff/petitioner, provided the  case
involves, in this country, the/violation of fundanenta
rights by the Govt. or other public authorities  or/ that
their action was wholly arbitrary or oppressive i'n violation
of Article 14 or in breach of statutory duty and is not a
purely private matter directed against-a private individual

M. Parasaran next contended that allotnment of Petro
outlets by the petitioner would, in law, be treated as "act
of the State" or "Sovereign act" and, therefore, it would be
imune from civil or crinminal action including action in
Tort. This submission is also liable to be rejected.

The liability of the King under the British Law for
tortious acts of the servants can be assessed from a passage
fromRattan Lal’s "Law of Torts", 23rd Edition, as under:-

"He (The King) is not liable to be sued civilly or
crimnally for a supposed wong. That which the sovereign
does personally, the law presunes will not be wong; t hat
whi ch the sovereign does by command to his servants, cannot
be a wong in the sovereign because, if the comand is
unlawful, it is in law no command, and the servant s
responsi ble for the unlawful act, the sane as if there had
been no comuand. (See: Tobin v. The Queen (1864) 16 CB
[NNS.] 310). So the Crown was not liable in tort at comon
law for wongs commtted by its servants in the course of
enpl oyment not even for wongs expressly authorised by it.
(See: Canterbury (Viscount) A H  General (1842) 1 Ph 306;
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H gh Coomr. for India & Pakistan v. Lall, (1948) 40 Bom LR
649 = AIR 1948 PC 121 = 75 | A 225). Even the heads of the
department or superior officers could not be sued for torts
conmitted by their subordi nates unless expressly authorised
by them (See: Raleigh v. Goschen (1898) 1 Ch.73); only
the actual wrongdoer could be sued in his personal capacity.
In practice, the action against the officer concerned was
defended by the Treasury Solicitor and the judgnent was
satisfied by the Treasury as a matter of grace. Difficulty
was, however, felt when the wongdoer was not identifiable.
(See: Royster v. Cavey (1947) KB 204). The increased
activities of the Crown have now nade it the |argest
enpl oyer of nmen and the [argest occupier of property. The
above systemwas, therefore, proving wholly inadequate and
the | aw needed a change whi ch was brought about by the Crown
Proceedi ngs Act, 1947. (See: Hone Ofice v. Dorset Yacht
Co. (1970) AC 1004 = (1970) 2 All ER 294 [HL]). Nothing in
the Act authorises proceedings in tort against the Crowm in
its private capacity (s.40), or affects power s or
aut horiti'es exercisable by virtue of the prerogative of the
Crown or - conferred uponthe Crown by statute (s.11[1]).
Subject to this, the Act provides that the Crown shall be
subject to all those liabilities in tort to which, if it
were a person of full age and capacity, it would be subject
(1) in respect of torts committed by its servants or agents,
provided that the act or omi ssion of the servant or agent
woul d, apart fromthe Act, have given riseto a cause of
action in tort against that servant or agent or against his
est at e; (2) in respect of any breach of those duties which
a person owes to his servants or agents at common |aw by
reason of being their enployer; (3) in respect of any
breach of the duties attaching at ~common law to the
owner ship, occupation, possession or control of property.
Liability in tort also extends to breach by the Crown of a
statutory duty. It is also no defence for the Crown that
the tort was commtted by its servants in the course of
performing or purporting to performfunctions entrusted to
them by any rule of the common law or by statute.  The |aw
as to indemmity and contribution as between ~ joint
tort-feasors shall be enforceable by or against the Crown
and the Law Reform (Contributory Negligence) Act, 1945 bi nds
the Crown. Although the Crown Proceedi ngs Act preserves the
imunity of the Sovereign in person and contains savings in
respect of the Crown’s prerogative and statutory powers, the
effect of the Act in other respects, speaking generally, is
to abolish the immunity of the Crown in tort and to equate
the Crown wth a private citizen in matters of tortious
liability."

From the above, it would be seen that the Crown in
Engl and does not enjoy absolute imunity and may be  held
vicariously liable for the tortious acts of his officers and
servants.

The maxi mthat the "King can do no wong" on the basis
of which Conmmon Law rule that "Crown was not answerable for
the torts conmtted by its servants" was generated, has not
been applied here in this country.

India at one tinme was under the Sovereignty of East
I ndi a Conpany which had two-fold character. They had powers
to carry on trade as merchants. This was their basic
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character. They had an additional character. They had been
del egated by the British Crown powers to acquire, retain and
govern territories, to raise and maintain armes and to make
peace and war with native States. East India Conpany was
subsequently taken over by the Crown and Govt. of India
Act, 1858 was passed by the British Parliament. Section 68
of the Act allowed the Secretary of the State in Council to
sue or be sued marking a departure fromthe comon |law rule
that no proceedings, <civil or crimnal, could be filed
agai nst the Crown.

In spite of the above provision, the Supreme Court of
Calcutta in The Peninsular & Oriental Steanship Navigation
Co. VS. The Secretary of State for India 1868-69 Bonbay
H C. Reports Vol. V. ~Appendix-A P.1 held that the rule of
imunity was applied by drawing a distinction by the acts
done by the public servants in the del egated exercise of
sovereign powers and acts done by themin the conduct of
ot her 'activities. ~“Peacock, CJ, who delivered the judgnent
observed

"It is clear that the East |India Conpany would not
have been liable for any act done by any of its officers or
soldiers in carrying on-hostilities, or for the act of any
of its naval officers in seizing as prize property of a
subj ect, under the supposition that it was the property of
an eneney, nor for any act done by a nilitary or nava
officer or by any soldier or sailor, whilst engaged in
mlitary or naval  duty, nor for any acts of any of its
officers or servants in-the exercise of judicial functions."

This decision was followed by the Cal cutta High Court
in Nobin Chunder Dey v. Secretary of State for India ILR
(1875-76) 1 Cal. 11, but the Madras High Court in Secretary
of State for Indian Council vs. Hari Bhanji & Anr. I LR
(1882) 5 Mad. 273 and the Bonbay Hi gh Court in P./V. Rao
vs. Khushaldas S. Advani (1949) 51 Bonbay Law Reporter 342
= AR 1949 Bonbay 277 did not follow the decision. The
deci sion of the Bonbay Hi gh Court was subsequently approved
by this Court in Province of Bonbay vs. K S. Advani 1950
SCR 621 = AIR 1950 SC 222 and it was clearly laid dow that
the Govt. would also be liable for Torts commtted in
exerci se of Sovereign powers except when the act conpl ained
of ampbunted to an act of State.

CGovt. of India Act, 1858 was replaced by the Govt.
of India Act, 1915 and the provisions contained in Section
65 of 1858 Act were retained in Section 32 of the 1915 Act.
This Act was subsequently replaced by the Govt. of /India
Act, 1935 and in this Act the correspondi ng provision was
made in Section 176(1). This provision was continued in the
Constitution by Article 300 (1) which reads as under

"The Governnent of India my sue or be sued by the
nane of the Union of India and the Governnent of a State nay
sue or be sued by the nane of the State and may, subject to
any provisions which my be made by an Act of Parlianment or
of the legislature of such State enacted by virtue of powers
conferred by this Constitution, sue or be sued in relation
to their respective affairs inthe I|like cases as the
Domi nion of India and the corresponding Provinces or the
corresponding Indian States m ght have sued or been sued if
this Constitution had not been enacted.”




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 24 of 61

The decision of this Court in Province of Bonbay vs.
K.S. Advani (supra) was followed by the First Report of the
Law Conmmission of India in 1956 which accepted the view of
this Court and reconmmended as under

“In the context of a welfare State it is necessary to
establish a just relation between the rights of the
i ndi vidual and the responsibilities of the State. While the
responsibilities of the State have increased, the increase
in its activities has led to a greater inpact on the
citizen. For the estabishnent of a just econonic order
industries are nationalised. Public utilities are taken
over by the State. The State has | aunched huge irrigation
and flood control schemes. The production of electricity
has practically becone a Governnment concern. The State has
established and intends to establish big factories and
nmanage them The State carries on works departnentally.
The doctrine of laissez faire - which | eaves every one to
ook after hinself to his best advantage has yielded place
to the ideal of a welfare State - which inmplies that the
State takes care  of those who are wunable to hel p
t hensel ves. "

The Commission after referring to various provisions
in the |legislation of other countries al so observed:

"The old di stinction bet ween sover ei gn and
non- soverei gn functions or governmental and non-government a
functions should no |longer be invoked  to determne the
l[iability of the State. As Professor Friendnman observes:

"It is now increasingly necessary to abandon the
lingering fiction of a legally indivisible State, and of a
feudal conception of the Crown, and to substitute for it the
principle of legal liability where the State, either
directly or through incorporated public authorities engages
in activities of a comrercial, industrial or nmanageri al
character. The proper test is not an i mpracti cabl e
di stinction bet ween gover nnment al and non- gover nirtent a
functions, but the nature and formof the “activitiy in
guestion.’

In State of Rajasthan vs. Mt. Vidhyawati AIR /1962
SC 933, a claimfor danages was nade by the dependants of a
person who died in an accident caused by the negligence of
the driver of a jeep maintained by the Govt. for officia
use of the Collector of Udaipur while it was being brought
back from the workshop after repairs. The Rajasthan  Hi gh
Court held that the State was liable. This view was upheld
by this Court with the observation that

"The inmmunity of the Crown in the United Kingdom was
based on the old feudalistic notions of justice, nanely,

that the King was incapable of doing a wong, and,
therefore, of authorising or instigating one, and that he
could not be sued in his own courts. In India, ever since

the time of the East India Conpany, the Sovereign has been
held liable to be sued in tort or in contract and the conmon
law immunity never operated in India. Now that we have, by
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our Constitution, established a Republican form of
CGovernment, and one of the objectives is to establish a
socialistic State wth its varied industrial and other
activities, enploying a large arny of servants, there is no
justification, in principle or in public interest, that the
State should not be held |iable vicariously for the tortious
act of its servant."

The course of justice, insofar as the tortious
liability of the State is concerned, was disturbed by the
decision of this Court in Kasturi Lal Ralia Ram Jain vs.
State of U.P. AIR 1965 SC 1039 = 1965 (1) SCR 375, in which
a partner of Kasturilal Ralia RamJain, a firmof jewellers
of Anritsar, had gone to Meerut for selling gold and silver,
but was taken into custody by the police on the suspicion of
possessing stolen property. He was rel eased the next day,
but the property which was recovered from his possession
could not ‘be returned to himinits entirity inasmuch as the
silver was returned but the gold could not be returned as
the Head Constable in charge of the Ml khana ni sappropriated
it and fled to Pakistan. ~The firmfiled a suit against the
State of UP. for the return of the ornanents and in the
alternative for conmpensation. This Court, speaking through
Gaj endr agadkar, CJ, ‘observed as under

"The act of negligence was commtted by police
officers while dealing with the property of Ralia Ram which
they had seized in the exercise of their statutory powers.
Now, the power to arrest a person, to search him and to
seize property found with him are powers conferred on the
specified officers by statute and in the | ast analysis, they
are powers which can be properly characterised as sovereign
powers, and so, there is no difficulty in holding that the
act which gave rise to the present claimfor damages has
been comm tted by the enpl oyees of the respondent during the
course of their enploynment; but the enploynment in /question
bei ng of the category which can claim the speci a
characteristic of sovereign power, the claim cannot be
sust ai ned. "

The earlier deci sion of this Court in Vst
Vi dyavati’'s case (supra) was distinguished on the ground
that it was based on a tortious liability not arising from

t he exerci se of Sovereign power . The deci si on in
Kasturilal’'s case (supra), has, apart frombeing criticised
(See: Constitutional Law of India by Seervai), not _been

fol | oned by this Court in subsequent decisions and,
therefore, nuch of its efficacy as a binding precedent has

been eroded. Ref erence in this connection nay be nmade to
the decisions of this Court in State of CGujarat vs. Menon
Mahomed Haji Hasan AIR 1967 SC 1885 and Smt. Basava Kom

Dyanmpbgouda Patil vs. State of Mysore AIR 1977 SC 1749 and a
nunber of other cases, including those dealt wth wunder
Article 32 of the Constitution by this Court in all of which
conpensati on and danages were awarded to the petitioner for
tortious liability of the servants of the State. These
cases, nanely, Rudul Shah vs. State of Bihar (supra); Bhim
Singh vs. State of J&K (supra), SAHELI, a Wiman’s Resources
Centre vs. Commr . of Police, Delhi (supra); Peopl e’ s
Union of Denocratic Rights vs. Police Comm ssioner, Delh

(supra) and Sebastin M Hongray vs. Union of India (1984)
3 SCC 82 = AIR 1984 SC 1026, do not refer to the decision of
this Court in Kasturilal’s case (supra). It may be
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mentioned that in Kasturilal’'s case, the Court did not
consider the State liability for violation of Fundanenta
Rights of a citizen relating to Life and Personal Liberty.
It will be seen that where on account of tortious act of the
servant of a State, a person’s Fundamental Right to Life and
Li berty was violated, the Court granted damages and
conpensation to that person. The liability is based on the
provisions of the Constitution and is a new liability which
is not hedged in by any limtations including the doctrine
of ‘Soverign inmunity’. Reference may also be nmade to the
decision of Privy Council in Maharaj vs. Attorney Cenera
of Trinidad & Tobago (No.2) (1978) 2 All ER 670 in which the
appel lant, who was a Barrister, was sentenced to 7 days’
i mprisonnent by a Judge of the High Court, which was set
aside by the Privy Council in appeal. The appellant, in the
neantime, applied for redress under Section 6 of the
Constitution of Trinidad & Tobago on the ground that he was
deprived of his |Iliberty wthout due process of law as
guarant eed to hi munder Section 1 of that Constitution. The
cl ai mwas di'sm ssed by the High Court, but was upheld by the
Privy Council— in appeal- The Priovy Council held that
Section 6 of the Constitution inpliedly allowed the High
Court to award compensati on as conpensation may be the only
practicable formof redress in sonme cases.

The entire case law was reviewed by R M Sahai, J.
in his illumnating judgment in N. _Nagendra Rao & Co. vs.
State of A P. AIR 1994 SC 2663 = (1994) 6 SCC 205 in which
the case of Neel abati Behera (supra) was followed and it was
observed, inter alia, as under

"But there the imunity ends. No civilised system can
permit an executive to play with the people of its | country
and claimthat it is entitled to act in any manner as it is
sover ei gn. The concept of public interest has changed with
structural change in the society. No legal or politica
system today can place the State above law as it i's unjust
and wunfair for a citizen to be deprived of his property
illegally by negligent act of officers of the State w thout
any renmedy. Fromsincerity, efficiency and dignity of State
as a juristic person, propounded in N neteenth Century as
sound sociological basis for State immnity the circle has
gone round and the enphasis nowis nore on |liberty, equality
and the rule of Iaw The nodern social thinking of
progressive societies and the judicial approach is to do
away with archaic State protection and place the State or
the Governnent at par with any other juristic |egal entity.
Any watertight conpartnmentalisation of the functions of the
State as "sovereign and non-sovereign or "governnental or

non-governmental " is not sound. It is contrary to nodern
jurisprudential thinking. The need of the State to have
extraordi nary powers cannot be doubted. But with the

conceptual change of statutory power being statutory duty
for sake of society and the people the claimof a comobn man
or ordinary citizen cannot be thrown out nerely because it
was done by an officer of the State even though it was
against law and negligently. Needs of the State, duty of
its officials and right of the citizens are required to be
reconciled so that the rule of lawin a welfare State is not
shaken. Even in Anmerica where this doctrine of sovereignty
found it place either because of the "financial instability
of the infant American States rather than to the stability
of the doctrine theoretical foundation,’ or because of
"logical and practical ground,’ or that 'there could be no
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legal right as against the State which nmde the |aw
gradual | y gave way to the novenent from "State
irresponsibility to State responsibility.” In welfare State,

functions of the state are not only defence of the country
or administration of justice or mmintaining | aw and order
but it extends to regulating and controlling the activities
of people in al nost every sphere, educational, conmmercial
soci al , economc, political and even marital. The
demarcating |ine between sovereign and non-soverei gn powers
for whi ch no rational basis survives, has | argely
di sappear ed. Ther ef or e, barring functions such as
adm nistration of justice, maintenance of |aw and order and
repression of crinme etc.. which are anbng the primary and
i nal i enable functions of a constitutional Government, the
State cannot claimany inmunity."

Reference ~may -also be made to the decision of this
Court in /Shyam Sunder vs. State of Rajasthan (1974) 1 SCC
690 = AI'R 1974 SC 890 in which a truck belonging to Public
Works Departnent was engaged in famne relief work when an
acci dent occurred because of ‘the negligence of the driver.
VWen the State was sued for compensation, the defence raised
was of immunity on account of Sovereign function of the
State. The plea was rejected by this Court which observed
that famne relief work was not a Sovereign function of the
State as traditionally understood. Wat are traditiona
Sovereign functions of the State was considered by this
Court in State of Bonbay vs. Hospital Mazdoor. Sabha AIR
1960 SC 610 and Corporation of the City ~of Nagpur vs.
Enpl oyees Fulsing Mstry N.H  Mjundar AR 1960 SC 675 =
(1960) 2 SCR 942 and in both these decisions, observations
of Lord Watson in Richard Coonber vs. The Justices of the
County Berks (1883-84) 9 AC 61 that traditional Sovereign
functions were the naking of laws, the admnistration of
justice, the maintenance of order, the repression of crine,
carrying on of war, the making of treaties of peace and
ot her consequential functions, were approved.

For the reasons stated above, we are of the view that
the allotment of petrol outlets by the petitioner cannot be
treated as "act of the State" and the rule of inmunity
i nvoked by M. Par asaran cannot be accepted. The next
subm ssion of M. Parasaran rel ates to the tort  of
nm sfeasance in public office which has been held to~ have
been conmitted by the petitioner and for which he has been
directed to pay Rs.50 |akhs as exenpl ary danmages. It is
contended by M. Parasaran that the ingredients of the tort
of mi sfeasance in public office were not nade out; the'rule
of exenplary damages was not properly invoked; and in any
case, the anount of Rs.50 |akhs was arbitrarily fixed
without there being any rational basis on which it was
conput ed. It was also contended that the persons who
suffered injury on account of tort of msfeasance -are
neither identifiable nor have they been specified and in the
absence of this vital factor, no finding could have been
recorded about the conmission of tort of nisfeasance. Wth
regard to award of exenplary damages of Rs.50 lakhs, it is
contended that in public | aw proceedings, nanely, in
pr oceedi ngs under Article 32 of the Constitution
conpensation and danmmges are awardable only against the
State for violation of Fundanental R ghts of a citizen or
person by the servant of the State or for the tortious acts
of the servant of the State resulting in violation of
Fundanental Rights, but conpensation or danages cannot be
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allowed in favour of the State. It is also contended that
the petitioner at the relevant tinme was the Mnister of
State for Petroleumin the Central Cabinet and, therefore
the order, directing himto pay Rs.50 | akhs as exenplary
damages to the State is an order to the Covt. to pay
exenpl ary damages to itself which is not possible under any
system of |aw and, therefore, wholly erroneous.

It is contended that the error being apparent on the
face of the record, the judgment requires to be revi ewed.

W would first consider the neaning and contents of
the Tort of M sfeasance in the public office.

‘Tort’ has been derived fromthe Latin word "tortus"
which means "tw sted" or "crooked". Inits original and
nost general sense, "tort" is a wong. Jowitt’'s Dictionary
of English Law defines Tort as under

"Tort signifies an act which gives rise to a right of
action, being a wongful act or injury consisting in the
infringement of a right created otherwise than by a
contract. Torts are divisible into three classes, according
as they consist in the infringement of a jus inrem or in
the breach of a duty inposed by law on a person towards
anot her person, or in the breachof a duty inposed by |aw on
a person towards the public.

The first class includes (a) torts to the body of a
person, such as assault, or to his  reputation, ‘such as

libel, or to his liberty, such as fal seinprisonnent; (b)
torts to real property, such as ouster, trespass, nuisance,
waste, subtraction, disturbance; (c) torts to persona

property, consisting (i) in the unlawful taking or detaining
of or danmmge to corporeal personal property or chattels; or
(ii) in the infringenent of a patent, trade mark, copyright,
etc.; (d) slander of title; (e) deprivation of service and
consortium

The second cl ass includes deceit and negligencein the
di scharge of a private duty.

The third class includes those cases in which specia
damage is caused to an individual by the breach of a duty to
the public." Wnfield s classic definition provides as
under: -

"Tortious liability arises fromthe breach of 'a duty
primarily fixed by the law, such duty is towards persons
generally and its breach is redressible by an action for
unl i qui dat ed danmages. "

Apart from tort which nay be cormitted by a private

individual, the officers of the Govt. would also be liable
in danages for their wongful acts provided the act does not
fall wthin the purview of "act of the State." So al so, the
adm ni strative bodies or authorities, whi ch deal in

administrative matters and take decisions specially for the
i mpl enentation of the Govt. policies, have to act fairly
and objectively and may in sone cases also be required to
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follow the principles of natural justice. It is the basic
principle of Admnistrative Lawthat if the authorities are
conferred certain power, then that power nust be exercised
in good faith and the administrative decision nust be nade
after taking into account all matters relevant for the
exercise of that power. The authority rmust not be
influenced by irrelevant natters and if the order is likely
to prejudicially affect the rights, or, even the reasonabl e
expectation of a person, the principles of natural justice
must be followed and the person likely to be affected nust
be given an opportunity of hearing. Thus, the decision of
an administrative authority can be challenged on the
grounds, inter alia, of illegality, irrationality and
procedural inpropriety.

In Adnministrative Law by Sir WIIliam Wde, 7th Edn.

"m sf easasnce in~ public office" has been defined as
mal i ci ous abuse of power, deliberate mal-adm nistration and
unl awful acts causing injury. It is further provided in the
same book ~that "mi sfeasance in public office" is the nane
now given to the tort of deliberate abuse of power. After
considering various decided cases, Prof. Wade proceeds to
say :

"This and ot her aut horiti es, i ncl udi ng the
| ast-menti oned decision of the House of Lords, were held to
establish that the tort of m sfeasance in public office goes
at least to the length of inposing liability on a public
of ficer who does an act which to his know edge anpbunts to an
abuse of his office and whi ch causes damage.”

(Enphasi s suppl i ed)

Prof. Wade further proceeds to say as under:

"There are now clear indications that the courts will
not award danages agai nst public authorities nerely because
they have made sone order which turns out to be ultra vires,
unless there is malice or conscious abuse. VWere _an
Australian | ocal aut hority had passed resol uti ons
restricting building on a particular site wthout giving
notice and fair hearing to the |andower and also in
conflict wth the planning ordinance, the Privy Counci
rejected the owner’'s claimfor danages for depreciation of
his land in the interval before the resolutions were held to
be invalid. The well-established tort of m sfeasance by a
public officer, it was held, required as a necessary el enent
either nmalice or know edge by the council of the invalidity
of its resolutions. In New Zeal and, also a conpany failed
in a claimfor damages resulting froma mnister’s refusa
of permission for it to obtain finance from a Japanese
concern. The mnister’s refusal was quashed as ultra vires,
but it was held that this alone was not a cause of action
Nor does it appear that clainse of this kind can be
strengt hened by pl eadi ng breach of statutory duty.

The Court of Appeal reinforced these decisions in a
case of inmportance, but since shown to be of doubtfu
authority, under European Community |aw. A ninisteria
revocation order had prohibited the inport of turkey neat
from France and was held unlawful by the European Court as
being in breach of Article 30 of the Treaty of Ronme, which
is binding in British |law under the European Conmunities Act
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1972. French traders who had suffered | osses under the ban
then sued the mnistry for damages. On prelimnary issues
it was held that they had no cause of action nmerely for

breach of statutory duty, as already related. Li kewi se
there was no cause of action merely because the mnister’s
order was unlawful: it could be quashed or declared

unlawful on judicial review, but there was no renedy in
danmages. There would be such a renedy, however, if it could
be shown that the minister had abused his power, well
knowi ng that his order was a breach of Article 30 and woul d
infjure the plaintiffs’ business. It was alleged that his
consci ous purpose was to protect English turkey producers
rather than to prevent the spread of disease, and that he
knew that this nade his order unlawful. The el ement of bad
faith, or malic as judges have often called it, seens now to
be established as the decisive factor."

(Enphasi s suppl ied)
Thereafter,  after discussing a nunber of authorities,

Prof. Wade further says as under

"But the main principles of liability seemnowto be

enmerging clearly. /It can be said that administrative action
which is ultra vires but not actionable nerely as a breach
of duty wll found an action for danages in any of the

foll owi ng situations:

1. if it involves the comm ssion of a recognised tort
such as trespass, false-inprisonnent or negligence;

2. if it is actuated by nalice, e.g. personal spite
or a desire to injure for inproper reasons;

3. if the authority knows that it does not  possess
the power to take the action in question

The decisions suggest that there is unlikely to be
liability in the absence of all these elements, for exanple
where a licensing authority cancels a licence in good faith
but invalidly, perhaps in breach of natural justice or for
i rrel evant reasons. Since |oss of livelihood by
cancellation of a licence is just as serious an injury as
many forns of trespass or other torts, it may seemill ogica
and unjust that it should not be equally actionable; and in
obiter dicta in a dissenting judgment Denning LJ . once
suggested that it was. Sone cases of this kind may involve
breach of statutory duty, where there is the broad principle
of liability discussed above. But where there is-no such
breach it seens probable that public authorities and  their
officers wll be held to be free fromliability so long as
they exercise their discretionary powers in good faith —and
with reasonable care. Losses caused by bona fide but
nm staken acts of government nmay have to be suffered just as
much when they are invalid as when they are valid."

Hal sbury’ s Laws of Engl and, Vol I(l1) 4th Edn
(Rei ssue), (para 203) provides as under :

"Deli berate abuse of public office or authority. Bad
faith on the part of a public officer or authority wll
result in civil liability where the act would constitute a
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tort but for the presence of statutory authorisation, as
Parlianment intends statutory powers to be exercised in good
faith and for the purpose for which they were conferred.
Proof of inproper notive is necessary in respect of certain
torts and may negative a defence of qualified privilege in
respect of defamation, but this is not peculiar to public
aut horiti es. There exists an i ndependent tort of
nm sfeasance by a public officer or authority which consists
in the infliction of loss by the deliberate abuse of a
statutory power, or by the usurpation of a power which the
officer or authority knows he does not possess, for exanple
by procuring the nmaking of a compul sory purchase order, or
by refusing, or cancelling or procuring the cancellation of
a licence, frominproper notives. However, where there has
been no msfeasance, the fact that a public officer or
authority makes an ultra vires order or invalidly exercises
statutory powers wll not of-itself found an action for
damages.”

de "~ Smith in Judicial Review of Admi nistrative Action
whi | e speaking of tort of m sfeasance in public office, says
as under

"A public authority or person holding a public office
may be liable for /thetort of misfeasance in public office
where :

(1) there 1is'an exercise or non-exercise of public
power, whether comon |aw, statutory or from sonme other
source;

(2) which is either (a) affected by malice towards the
plaintiff or (b) the decision maker knows i's unlawful; and

(3) the plaintiff is in consequence deprived of a
benefit or suffers other |oss."

de Smith further says as under

"A power is exercised maliciously if its repository is
notivated by personal aninosity towards those who are
directly affected by its exercise. Were msfeasance is
al | eged against a decision-naking body, it is sufficient to
show that a nmpjority of its nenbers present had nade the
decision with the object of damaging the plaintiff. Oten
there may be no direct evidence of the existence of malice,
and in these circunmstances the court may nmake adverse

i nferences, e.g. from the fact that a decision was
unreasonabl e that it could only be explained by the presence
of such a notive. A court will not entertain allegation of
bad faith or nalice made against the repositry of a | power
unl ess it has been expressly pleaded and properly

particul ari sed. "

Ref erence may al so be nmade to the decision of the High
Court of Australia in Northern Territory vs. Mengel, (69)
The Australian Law Journal 527, in which it was observed as
under: -

"“A nunber of elenments nust conbi ne to nake a purported
exercise of administrative power wongful. The first 1is
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that the purported exercise of power nust be invalid, either
because there is no power to be exercised or because a
purported exercise of the power has miscarried by reason of
sone nmatter which warrants judicial review and a setting
aside of the admnistrative action. There can be no
tortious liability for an act or om ssion which is done or
made in valid exercise of a power. A valid exercise of
power by a public officer nmay inflict on another an
uni ntended but foreseeable |oss - or even an intended | oss -
but, if the exercise of the power is valid, the other’s |oss

is authorised by the law creating the power. In that case,
the conduct of the public officer does not infringe an
i nterest which the conmon | aw protects. However, a

purported exercise of power is not necessarily wongful
because it is ultra vires. The history of the tort shows
that a public officer whose action has caused | oss and who
has acted wi thout power i's not liable for the loss nmerely by
reason ~of an _error in appreciating the power available.
Sonet hing further is required to render wongful an act done
in purported exercise of power when the act is ultra vires."

Wth regard to the MENTAL ELEMENT, the Hi gh Court of
Australia stated as under: -

"The further requirenent relates to the state of mnd
of the public officer when the relevant act is done or the
omission is nade. An early case i s Ashby v. VWhite, in
whi ch Ashby conpl ai ned that the constables of the borough in
whi ch an el ection was held had refused to pernit himto vote
"fraudulently and naliciously intending to damify hinf
Lord Holt CJ, whose judgnent ultimately prevailed in the
House of Lords, held that malice was essential  to the
action. Mal i ce has been understood to mean an intention to
i njure. In this context, the ™"injury" intended nust be
somet hing which the plaintiff would not or m ght not @ have
suffered if the power available to the public officer had
been validly exercised. (It is in.that sense that | use the
term"injury" hereafter.) In nore recent tinmes, the scope of
the tort has not been limted to cases in which a public
officer has acted maliciously. It has now been accepted
that if a public officer engages in conduct in purported
exercise of a power but with actual know edge that there is
no power to engage in that conduct, the conduct nay anount
to an abuse of office."

The Hi gh Court further observed as under: -

"I respectfully agree that the nental elenent is
satisfied either by malice (in the sense stated) ‘or by
know edge. That is to say, the mental elenment is satisfied
when the public officer engages in the inpugned conduct wth
the intention of inflicting injury or with know edge that
there is no power to engage in that conduct and that that
conduct is calculated to produce injury. These are states
of mnd which are inconsistent with an honest attenpt by a
public officer to performthe functions of the office.
Anot her state of mnd which is inconsistent with an honest
attenpt to perform the functions of a public office is
reckless indifference as to the availability of power to
support the inpugned conduct and as to the injury which the
i mpugned conduct is calculated to produce. The state of
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mnd relates to the character of the conduct in which the
public officer is engaged - whether it is within power and
whether it is calculated (that is, naturally adapted in the
circunstances) to produce injury. In my opinion, there is
no additional elenent which requires the identification of
the plaintiff as a menber of a class to whom the public
officer owes a particular duty though the position of the
plaintiff may be relevant to the validity of the public

officer's conduct . For exanpl e, t he officer's
adnministrative act nmay be invalid because he or she did not
treat the plaintiff with procedural fairness. It is the

absence of an honest attenpt to performthe functions of the
office that constitutes the abuse of t he of fice.
M sfeasance in public office consists of a purported
exercise of some power or authority by a public officer
ot herwi se than in an honest attenpt to performthe functions
of his or her office whereby loss is caused to a plaintiff.
Mal i ce, know edge and reckless indifference are states of
mnd that 'stanp on a purported but invalid exercise of power
the character of abuse of or misfeasance in public office.
If the “inmpugned conduct then causes injury, the cause of
action is conplete.™

In Dunlop v. / Wbollahra Minicipal Council (1981) 1 A
ER 1202 (PC), it was held that nere invalidity of the order
would not give rise to any liability for paynent of damages
in an action in tort to the aggrieved party. It was,
however, held in the same casethat if the action of the
authority is actuated by malice, it would anpbunt to "tort of
m sfeasance by a public officer."” In Asoka Kumar David v.
M A MM Abdul Cader (1963) 1 WR 834 (PC), it was held that
the tort of msfeasance will also be commtted even in the
absence of nalice if the public officer knew both that what
he was doing was invalidand'that it wll injure the
plaintiff. (See also : Bourgoin SA & Ors. vs. M nistry
of Agriculture Fisheries & Food (1985) 3 All ER 585 (CA).
In Jones v. Swansea City Council (1989) 3 All ER 162 (CA)
it was held that if the public officer acts wth nmalice,

i.e., wthan intent to injure and thereby damage results,
the liability would arise and the officer could be sued for
the tort of msfeasance in public office. The lega

propositions in that case were not dissented from by the
House of Lords, though the Court of Appeal’s decision was
reversed on facts (See: Jones vs. Swansea City Counci
(1990) 3 All ER 737 (HL).

In Three Rivers District Council and Ors.. | v. Bank of
England (No.3), (1996) 3 All ER 558, it was held that ' the
tort of "misfeasance in public office" was concerned with a
del i berate and di shonest wongful abuse of the powers given
to a public officer and the purpose of the tort was to
provi de conpensation for those who suffered | oss as a result
of inproper abuse of power. The conclusions reached in that
case were: -

"I'ssue No.1
M sfeasance in public office

(1) The tort of msfeasance in public office is
concerned with a deliberate and di shonest w ongful abuse of
the powers given to a public officer. It is not to be
equated with torts based on an intention to injure,
al t hough, as suggested by the nmajority in Northern Territory
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v Mengel (1995) 69 ALJR 527, it has some simlarities to
t hem

(2) Malice, in the sense of an intention to injure the
plaintiff or a person is a class of which the plaintiff is a
menber, and know edge by the officer both that he has no
power to do the act conplained of and that the act wll
probably injure the plaintiff or a personin a class of
which the plaintiff is a menber are alternative, nor
cunul ative, ingredients of the tort. To act wth such
know edge is to act in a sufficent sense maliciously: see
Mengel 69 ALJR 527 at 554 per Deane J.

(3) For the purposes of the requirenent that the
of ficer knows that he has no power to do the act conpl ai ned
of, it is sufficient that the officer has actual know edge
that the act was unlawful or, in circunstances in which he
bel i eves or suspects that the act is beyond his powers, that
he does not ascertain whether or not that is so or fails to
take such steps as would be taken by an honest and
reasonable manto ascertain the true position

(4) For the purposes of the requirenent that the
officer knows that his act will probably injure the
plaintiff or a person in a class of which the plaintiff is a
nenber it is sufficient if the officer has actual know edge

that his act will probably damage the plaintiff or such a
person or, in circunmstance in which he believes or suspects
that his act will probably damage the plaintiff or such a
person, if he does not ascertain whether that is so or not

or if he fails to make such inquiries as an honest and
reasonable man would mneke as to the probability of such
damage.

(5) If the states of mind in (3) and (4) do not anount
to actual know edge, they anpbunt to reckl essness which is
sufficent to support liability under the second |inb of the
tort.

(6) Wiere a plaintiff establishes (i) that the
defendant intended to injure the plaintiff or a person ina
class of which the plaintiff is a nenber (linmb one) or that
the defendant knew that he had no power to do what he did
and that the plaintiff or a person in a class of which the
plaintiff is a menber would probably suffer |oss or damage
(linmb two) and (ii) that the plaintiff has suffered | oss as
aresult, the plaintif has a sufficient right or interest to
maintain an action for msfeasance in public office at
common |aw. The plaintiff rmust of course al so show that the
defendant was a public officer or entity and that his/ |oss
was caused by the wongful act."

So far as malice is concerned, while actual malice, if
proved, woul d render the defendant’s action both ultra vires
and tortious, it would not be necessary to establish actua
nmalice in every claimfor mnisfeasance in public office. 1In
Bourgoin SA vs. Mnistry of Agriculture, Fisheries & Food,
(1985) 3 Al ER 585 (CA) to which a reference has already
been made above, the plaintiffs were French turkey farnmers
who had been banned by the Mnistry fromexporting turkeys
to England on the ground that they would spread disease.
The Mnistry, however, subsequently conceded that the true
ground was to protect British turkey farners and that they
had commtted breach of Article 30 of the EEC Treaty which
pr ohi bi ted unjustifiable i mport restrictions. The
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defendants denied their liability for m sfeasance claimng
that they were not actuated by any intent to injure the

plaintiffs but by a need to protect British interest. It
was held by Mann, J., which was upheld by the Court of
Appeal , that proof of actual malice, ill-will or specific
intent to injure is not essential to the tort. It was
enough if the plaintiff established that the defendant acted
unl awf ul 'y in a nanner foreseeably injurious to the
plaintiff. In another decision in Bennett v. Commr. of

Police of the Metropolis and others 1995 (2) All ER 1 (at
pages 13 & 14), which was considered in Three Rivers’ case
(supra), it was held that the tort of m sfeasance in public
of fice required express intent to injure.

Tort of msfeasance in public office was also
considered by this Court in Lucknow Devel opment Authority
VS. M K. GQupta (1994) 1 SCC 243. Rel ying wupon the
Adm ni strative Law by Prof. \Wade, exenplary damages were
allowed to a consuner who had initiated proceedings under
the Consumer Protection Act, 1986. The Court held that the
officers —of the Lucknow Developnment Authority were not
imune from tortious liability and then proceeded to say
that the National Consumer Disputes Redressal Conmi ssion was
not only entitledto award value of the goods or services
but also to conpensate a consuner for injustice suffered by
hi m The Court, therefore, upheld the award of Rs. 10, 000/ -
as conpensation all owed by the Conmi ssion on-the ground that
the action of the appellant anmounted to harassnent, nental
torture and agony of the respondent. The « Court then
proceeded to observe as under:-

"But when the sufferance is 'due to mala fide or
oppressive or capricious acts etec. of a public servant,
then the nature of liability changes. The Commi ssi on under
the Act could determne such amount if in its opinion the
consunmer suffered injury due to what is called m sfeasance
of the officers by the English Courts. Even in England
where award of exenplary or aggravated damages for /insult
etc. to a person has now been held to be punitive,
exception has been carved out if the injury is due to
‘ oppr essi ve, arbitrary or unconstitutional action by
servants of the Governnent’ (Sal nond and Heuston on the Law
of Torts). M sfeasance in public office is explained by
Wade in his book on Administrative Law thus- :

"Even where there is no ministerial duty as above, and
even where no recognised tort such as trespass, nuisance, or
negligence is commtted, public authorities or officers may
be liable in damages for nalicious, deliberate or injurious
wr ong- doi ng. There is thus a tort which has been called
m sfeasance in public office, and which includes malicious
abuse of power, deliberate mal adm nistration, and perhaps
al so ot her unlawful acts causing injury.”

(Enphasi s suppl i ed)

After quoting from Wade, the Court proceeded to
consi der the question of award of exenplary damages in the
light of the decision in Cassell & Co. Ltd. v. Broone &
Anr . 1972 (1) Al ER 801 as also the earlier decision in
Rookes v. Barnard 1964 (1) All ER 367 and other English
deci sion including Ashby v. Wite (1703)2 Ld Raym 938, and
held that exenplary damages coul d be awarded against the
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of ficers of the Lucknow Devel opnent Authority.

The decision in the Lucknow Devel opnent Authority’s
case (supra) has been followed by this Court in the Judgnent
under Review and a notice was issued to the petitioner to
show cause why shoul d he not be made liable to pay damages
for his mala fide action in allotting petrol punps to the
persons concerned. This notice was issued because the Court
was of the opinion:

"Public servants may be liable in damages for
mal i ci ous, deliberate or injurious wongdoing. According to
Wade :

‘There is, thus, a ‘tort which has been called
m sfeasance in public office and which includes malicious
abuse of power, deliberate nmaladministration, and perhaps
al so other unlawful acts causinginjury.’

Wth the change in soci o-econom ¢ outl ook, the public
servants are bei ng ent rusted with nore and nor e
di scretionary powers even in the field of distribution of
government wealth in various forns. W take it to be
perfectly clear, that if a public servant abuses his office
either by an act of omssion or conmission, and the
consequence of that' is injury to an individual or |oss of
public property, @ an action nmay be nai ntai ned agai nst such
public servant. No public servant can say "you my set
aside an order on the ground of mala fide but « you cannot
hold me personally liable.” No public servant can arrogate
to hinself the power toact in a manner which is arbitrary."

The order regarding notice to the petitioner was
preceded by the finding that

"He nmade allotnents in favour of relations of his
personal staff under the influence of the staff on wholly
ext raneous consi derations. The allotnments to the sons of
the Mnisters were only to oblige the Mnisters. The
allotments to the nmenbers of the Gl Sel ection Boards and
their/chairmen’s relations have been done to influence them
and to have favours fromthem Al these —allotnents are
whol ly arbitrary, nepotistic and are notivated by extraneous
consi derations."”

The further finding is to the follow ng effect

"A Mnister who is the executive head of the
depart ment concer ned di stributes these benefits and
| argesses. He is elected by the people and is elevated to a
positi on where he holds a trust on behalf of the people. He
has to deal with the people’'s property in a fair and just
manner. He cannot conmit breach of the trust reposed.in him
by the people. W have no hesitation in holding that Capt.
Satish Sharma in his capacity as a Mnister for Petroleum
and Natural Gas deliberately acted in a wholly arbitrary and
unj ust  nmanner. W have no doubt in our mind that Capt.
Satish Sharma knew that the allottees were relations of his
personal staff, sons of M ni sters, sons/relations of
Chairmen and nenbers of the G| Selection Boards and the
menbers of the Ol Sel ection Boards thenselves. The
allotments nade by himwere wholly mala fide and as such
cannot be sustained."
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The Court further found as under

"W are further of the view that Capt. Satish Sharma
acted in a wholly biased manner inasmuch as he wunfairly
regarded with favour the cases of 15 allottees before him
The relevant circunstances available from record and
di scussed by us |eave no manner of doubt in our mind that
Capt . Satish Sharma deliberately acted in a biased nanner
to favour these allottees and as such the allotnent orders
are wholly vitiated and are liable to be set aside."

The Court al so found :

"The orders of the Mnister reproduced above read:
"the applicant has no regular incone to support herself and
her famly", "the applicant is an educated | ady and bel ongs
to Scheduled Tribe community", "the applicant is unenpl oyed
and has no regul ar source of incone™, "the applicant is an
uneducat ed, unenpl oyed Schedul'ed Tri be youth w thout regul ar
source of livelihood", "the applicant is a housew fe whose
famly is facing di fficult financial circunstances” etc.etc.
There would be literally mllions of people in the country
havi ng t hese ci rcunst ances or worse. There is no
justification whatsoever to pick upthese -persons except
that they happen to have won the favour of the Mnister on
mal a fide considerations. None of these cases fall wthin
the categories placed before this Court in Centre for Public
Interest Litigation v. ~Union-of India but evenif we assune

for argument sake that these cases fall in sone of those or
simlar guidelines the exercise of discretion was  wholly
arbitrary. Such a discretionary power which is capable of

being exercised arbitrarily is not permtted by Article 14
of the Constitution of India. Wile Article 14 permts a
reasonable classification having a rational nexus’ to the
objective sought to be achieved, it does not pernt the
power to pick and choose arbitrarily out of several persons
falling in the same category."

In response to the notice issued by the Court, the
petitioner filed his reply in which he, inter alia, ~stated
as under

"1. Captain Satish Sharna was M ni ster of State for
Petroleum from January 8,1993 to May 16, 1996. The
allotments of petrol punps by the Mnister from his
di scretionary quota (that ultimately cane to be . chall enged
in Wit Petition (Civil) No. 26 of 1995 on the basis of the
August 11, 1995 news itemin the Indian Express) related to
the period 1993 to 1995.

2. It is submitted with utnmobst respect that the
finding of the mal afi des have been recorded in proceeding to
which | was not a party. These proceedi ngs were defended by
the Central Governnent. In a non-adversarial manner by
placing all the facts before this Hon ble Court and | eaving
it to this Hon'ble Court to adjudicate on the validity of
the said actions. It is true that an opportunity to file an
affidavit was given to me, if | so desired. It is, however,
submitted that that opportunity was given in the context of
deciding the Wit Petition which challenged the validity and
correctness of the allotnments. There was no prayer in the
Wit Petition naking any personal claimagainst ne either
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civil or crimnal and the entire record of the case was
pl aced before this Hon'ble Court. |In addition, affidavits
were filed by responsible officers of the Departnent,
therefore, | did not avail the option to file any affidavit.
The respondent was ready and willing to | eave the question
of wvalidity of the allotnents made by himto be determ ned
by this Hon' ble Court on the basis of the entire record. At
that stage, | had no notice that any relief was clained
against ne personally by any one or that | would be called
upon to face civil or criminal proceedings.

I respctfully state that in the matt er of
di scretionary allotnents  based on Conpassionate grounds,
i ndi vidual assessnent and perception are bound to differ
from person to person. ~There is no material to suggest that
| made any allotnents for any pecuniary advantage or illega
gai n. Thus, | subnmit that before deciding on ny persona
liability to pay conpensation or face crimnal trial, I
should be permtted to place ny version of the facts and
ci rcumnst ances.

The | egal issue of the personal liability of Mnisters
arising out of abuse of executive powers under the Rul es of
Business in contradistinction to statutory powers conferred
upon designated functionaries involves inportant questions
inmpinging on the interpretation of the constitution. I
respectfully state that this matter should be dealt with by
this Hon’ bl e Court ‘under Article 145 (3).

3. The principal flaw found in all these allotments
is that the procedure of receiving such applications for
di scretionary quota was an institutionalised one and | acked
transparency. The I ack of i nstitutionalisation of
procedures for discretionary quotas has been in existence
since 1982 and | state that it is not suggested that |
flouted any criteria or guideline. | nerely followed the
exi sting est abl i shed practice( in deal i ng wi't h the
applications for di scretionary gquota follow ng the
precedents set by a host of ny predecessors belonging to
different political parties. | state that while the Hon ble
Court may have found this manner of ~working inconpatible
with Article 14 it cannot be suggested that I wilfully and
deliberately evolved a procedure which was found to be

illegal. Thus | submt that | did not personally violate
any law, rule or guideline in the nmanner so as to expose ne
to a personal liability, civil or crimnal.  The substantia

guestion of law as to interpretation of the Constitution was
and continues to be whether arbitrariness or even nalice in
law in the exercise of power on a |long-standing policy
handl ed by the admi nistrative team can be fastened on to the
el ected person appointed as Mnister by the President on the
advice of the Prine Mnister.

4. The judgnent relies on observations in Lucknow
Devel opnent Authority vs. MK Gupta [(1994) 1 SCC 243]
for holding that m sfeasance in public offices is a part of

the law of tort. It is subnitted that the Lucknow
Devel opnent Authority case arose under the Consurmer
Protection Act wher ei n there was a specific

aggrieved/injured party, who claimed of injury/loss caused
to him |In the instant case, the question of danmages does
not arise at all, since there is no finding that | acted to
the prejudice or detrinment of any specific person in
derogation of ny statutory (or constitutional) rights or in
violation of any law, rule or even guideline.
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5. As far as the proposed direction to the police
authorities is concerned, it is respectfully subnmtted that

(a) No offence u/s 405 or 406 of the |IPC has been made
out .

(b) Any direction, based on these facts, and
expressing a prinme-facie satisfaction of this Hon’ bl e Court
that any crimnal offence has been conmitted would be
violative of Article 21 of the constitution, and

(c) Any adjudication, even in to the existence of a
prima- facie case by this Hon ble Court would necessarily
i ntroduce disclosure by the answering deponent of defence he
may have in the-trial which my ensue - which procedure
woul d be violative of Article 21."

The - Court by its judgnent dated 4.11.1996 di sposed of
the matter as foll ows:

"3. Pursuant to the above-quoted direction, a show
cause notice was issued to Capt. Satish Sharna. He has
filed affidavit inreply to the show cause notice

4. We have " heard M . Sal ve, l'earned counse
appearing for Capt. Satish Sharna. There are two parts of
the directions quoted above. This Court has called upon
Capt . Satish Sharnma to show cause why a-direction be not
issued to the appropriate policeauthority to register a
case and initiate prosecution against him for crimna
breach of trust or any other offence under | aw.

5. The findings of this Court, quoted above, and the
conclusions reached in the Common Cause case, |leave no
manner of doubt that an investigation by an independent
authority is called for in this case. W, therefore, direct
the Central Bureau of Investigation (CBl) to register a case
agai nst Capt. Satish Sharma in respect of the allegation
dealt wth and the findings reached by this Court~ in the
Common Cause case. The CBI shall hold investigation and
proceed in accordance with law. There shall be nolimt on
the power, scope and sphere of investigation by the CBI
We, however, make it clear that the CBlI shall not be
i nfluenced by any observations made by this Court or/ the
findings reached in Commopn Cause case, for reaching the
concl usi on as to whether any prima facie case for

prosecution/trial is made out against Capt. Satish Sharna
It shall have to be decided on the basis of the nateria
coll ected and made available with the CBI as a result of the
i nvestigation. We direct the CBI to conplete t he
investigation within three nonths of the receipt of this
or der. The CBI shall file interimreport to indicate the

conpliance of this order. This shall be done by 20-1-1997
and this matter shall be listed on 22-1-1997 before a Bench
of which M. Justice Faizan Uddin is a nenber."

Thereafter the Court proceeded to hear M. Harish N
Salve on the question of danages and after considering
certain English decisions on the question of exenplary
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damages and also the decision of this Court in Neelabati
Behera vs. State of Orissa (1993) 2 SCC 746, in which it
was |aid down that the damages can be awarded by this Court
in a proceeding under Article 32 of the Constitution, the
Court directed the petitioner to pay a sumof Rs.50 | akhs as
exenpl ary damages to the CGovt. Exchequer, with the
observation that since the property wth which the
petitioner was dealing was Govt. property, the Govt., which
is "By the people", has to be conpensated. The Court
further directed the petitioner to deposit the amount with
the Secretary, Mnistry of Finance, Govt. of India wthin
ni ne nonths. It was further provided that the anount, if
not paid, would be recoverable as arrears of |and revenue.

As Mnister of State for Petroleum the petitioner had

made allotnents from out of his discretionary quota. The
di scretionary quota is available to alnmost all Mnisters of
the Govt. of I'ndia.” This obviously is based on a policy

decision /'to allow discretionary quota not only to the Prine
Mnister "~ but also to other Mnisters so that serious
difficulties, problens of disabilities or unenploynent may
be overcome at the earliest by providing i nmediate help

The Constitution -through its various provisions,
including Directive Principles of State Policy has |laid down
the basic principles of governance. Soci o-econom ¢ grow h,
aid to the poor, upliftrment of the down trodden, the
Backward nasses and Weaker sections of the society are some
of the rules of governance enbodied in the  Constitution.
The phil osophy behind the "discretionary quota" available to
the Prime Mnister and other M nister or - Menbers of
Parlianment appears to be to provide inmmediate relief in a
case of acute personal hardship

The 1list of discretionary quotas available with the
Prime Mnister and other Mnisters has been placed before us
and is set out bel ow

"DETAI LS OF DI SCRETI ONARY ALLOTMENTS BEI'NG EXERCI SED
BY VARI QUS M NI STERS | N GOVERNVENT OF | NDI A

UNI ON M NI STERS

1. Prime Mnister

Directives being sent to various Mnistries for
deserving cases of Discretionary allotnents, for out of turn
House/ DDA Fl at/ Shops/ Petrol Punp/ Gas Agencies/R 'y Station
Stalls/Free Ar Tickets/out of turn Maruti Car, ~ STD/ | SD
Boot h/ Qut of Turn Tel ephone Connections/ Gas Connections etc.

PM exercises discretion to sanction funds fromPMs  Relief
Fund.

2. Mnister for Conmmunications
Di scretionary Allotments of

1. Tel ephone connecti ons. 2. Smal | Tel ephone
Exchanges. 3. |SD/ STD Boot hs.

3. Mnister for Cvil Aviation & Tourism
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Di scretionary All ot nent of

1. Free or Discounted International Air Tickets. 2.
GSAs for Al or Indian Airlines 3. Qut of Turn seats in
I A/Al flights. 4. Shops/Stalls in | TDC Hotels.

4. Mnister for Chemcal & Fertilizers

Di scretionary Allotnment of

1. Agencies of IPCL/Public Sector Drug Units. 2.
Agencies for Fertilizer Public Sector Undertakings.

5. Mnister for Coal
Di scretionary All ot ment of

1. Premiumquality coal rakes. 2. PSU Coal Dunps 3.
Prem um qual ity coal in thousand tons.

6. ~Mnister for Defence
Di scretionary Al otments of

1. Fire Arns, Rifles & Revolvers. 2. ad Arny
Vehi cl es nmeant for disposal.

7. Mnistry of HRD
Di scretionary Powers of

1. Adm ssions in Medi cal / Engg. Col | eges/ Centr al
Schools. 2. Schol arships for study in India & Abroad.

8. Mnister for Health & Fam |y Wl fare

Di scretionary Powers of

1. Treatment of Patients abroad. 2. Private wards
in All M5/ Premier Govt. Hospitals. 3. Admission in Medical
Col I eges in Indial/ Abroad.

9. Mnister for Information & Broadcasting

Di scretionary Powers of

1. Selection of DD Serials/other programres. 2.
Nom nation to filmcensor boards etc.

10. Mnister for Industry

Di scretionary Allotments of

1. Maruti Cars/other cars

11. M nister for Food & Cvil Suppl i es/ Food
Processi ng

Di scretionary Allotnents of

1. Ration shops. 2. SKO' LDO  Agenci es. 3.
Al lotment of FCl wheat/Rice/ Sugar to Pvt. [Industries. 4.
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Beer Licences.
12. Mnister for Petroleum & Natural Gas
Di scretionary Allotments of
1. Gas Connections. 2. Petrol Punps & Gas Agenci es.
13. Mnister for Railways
Di scretionary Al otments of

1. Ki osks/ Stalls at Railway Stations. 2. Free or
di scount ed Railway passes/ Tickets for 1 year or nore years.
3. Berths in all trains. 4. Railway Rakes.

14. Mnister for Surface Transport
Di scretionary Powers of

1. Qut-of turn Berthing of National & International
Ships at all Ports across country. 2. Pernits for Buses
etc.

15. Mnister for Urban Devel opnents
Di scretionary Allotnent of

1. DDA Flats/Houses. 2. ~Shops in DDA/NDMC 3. Plots
i n DDA

MEMBERS OF PARLI AVENT
1. 100 Gas Connections for Discretionary Allotnents.

2. 15 Tel ephone Connections for Di scretionary
Al ot ments. "

The above list will show that not only to the M nister
of Petrol eum but beginning fromthe Prime Mnister, down to
ot her M ni sters, including Menbers of —Parliament, a
di scretionary quota has been nmde available to them

So far as the Mnister of Petroluemis concerned, the
allotments nade by the petitioner were challenged in this
Court in Centre for Public Interest Litigation vs: Union of
India & Os. (Wit Petition (C) No. 886 of 1993, decided
on March 31, 1995) [since reported in 1995 Supp.(3) SCC
382], but the Court did not set aside or quash any of the
allotments and instead framed guidelines for the exercise of
di scretionary allotnent of petroleum products’ agencies.
These guidelines were settled with the assistance of the
Attorney GCeneral who submitted a draft of the proposed
gui del nes. After considering the guidelines, the Court
directed as under:

"The following to be inserted in the brochure of
gui del i nes for selection of dealers through the Ql
Sel ect| on Board:

Di scretionary Quota
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A discretionary quota will be earmarked for deserving
cases on genui ne conpassionate grounds. This quota will be
outside the 100 point roster of nmarketing plans and outside
the purview of the G| Selection Boards.

Candidates wll submt a proper application to the
Mnistry, giving their conplete bhio-data indicating the nane
of spouse/father, occupation, pernmanent address, annua
i ncome for the preceding year in respect of self, spouse and
parents from all sources enclosing docunmentary evidence
wherever necessary in support of their request and an
affidavit verifying the given facts.

Discretionary allotnent wll be nade to a candidate
only if he is acitizen of India. If he/she or any of
hi s/ her follow ng cl ose relatives (including step relatives)
does not already hold a deal ership of petrol eum products of
any oil conmpany:

(i) _spouse (ii) father/mother (iii) brother (iv)
son/ daughter-in-1aw. "

Then the Court directed as under

"The above-quoted norns/guidelines etc. shall be
followed by the Central Governnent in making all such
di scretionary allotnents of retail outlets for petroleum
products, LPG Deal ership and SKO Deal ership, hereafter. A
copy of this order be provided to every oil conpany by the
Central Covernment for general information."

W have not reproduced the general guidelines or
general conditions or, for that matter, the procedure fixed
by the Court for allotnment of petrol  outlets, but have
reproduced only that portion which has been -considered
necessary by us for disposal of this case as they relate to
di scretionary quota.

It is contended that since the allotnents nmade by the
petitioner till the filing of the wit petition in this
Court, in spite of a challenge having been raised therein,
were not set aside and only guidelines were settled for
future exercise of discretionary quota, tacit stanp of
judicial approval shall be deenmed to have been placed on the
allotments nade by the petitioner and consequently ' those
allotnments could not have been reopened on the principle of
constructive res judicata. Normally, we would have accepted
this argument, but in this case we cannot go to that extent.
We have already stated in the beginning that the judgnent of
the Court, in sofar as it purports to set aside the 15
allotments nade by the petitioner, will not be reviewed by
us as the review applications filed by the allottees have
already been rejected. W, therefore, cannot entertain any
plea which even indirectly ains at setting aside the
j udgrment under review on that question.

Significantly, it is not even suggested that the
gui delines issued by the Court in 1995 Supp. (3) SCC 382
were violated in any subsequent allotnent or that allotnents
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were made in excess of the quota after that judgnment.

In a case relating to manufacturer’s discretionary
guota concerning Maruti-800, this Court had to intervene.
The then Attorney General who happened to be none other than
M. K Parasaran, arguing before us as Senior Counsel today,
was requested by the Court to provide the draft guidelines
whi ch was done and the gui delines were approved by the Court
and the Court fixed the guidelines for the exercise of
manuf acturer’s five per cent discretionary quota concerning
allotment of ‘Maruti 800" cars. (See: Ashok K Mttal vs.
Maruti Udyog Ltd. & Anr. (1986) 1 SCR 585). Wile conceding
di scretionary quota to the manufacturers, the Court fixed
the guidelines for regulating the allotnents of Maruti cars
out of discretionary quota to various custonmers falling in
the category of Defence Forces, Judiciary, Constitutiona
Heads, MPs, etc.

M . Gopal Subr amani am | ear ned Seni or Counsel
appearing as Amicus Curiae in the case and who, we nust
record, equally nmatched the forensic skill of M. K.

Par asar an and rendered invaluable assistance to us,
contended that it was not nmerely a matter of discretionary
guota which was the basis of the judgnent under review, but
the arbitrary manner, in which the discretion was exercised,
which wultinately resulted in the quashing of all the
allotments nade by the petitioner who was found to have
allotted the petrol punps not only to the relatives of his
personal staff, but  also to the sons of Chairmen of Gl
Sel ection Boards and even to the menbers of the Ol
Sel ection Boards and, therefore, the Court had rightly held
the exercise of discretion to be notivated, arbitrary and
for extraneous considerations. Since this question again
turns on the nerit of the allotnents nade by the petitioner
we would not look into it. W have nmentioned the phil osophy
of di scretionary quota being made available to the
M nisters, only as a prelude to our decision on the question
whether on the facts of this case the petitioner could be
held to have committed the tort of misfeasance  in /public
of fice. The basis of the finding recorded in the .inpugned
judgrment on this question is the decision of this Court _in
Lucknow Devel opnent Authority’s case (supra) which did  not
consi der even the basic elements which constitute the tort
of m sfeasance which we have al ready di scussed above.

The whol e proceedings were initiated on the basis of a
Press report which was brought to the notice of the Court by
M. H D Shourie, Director, Commobn Cause whose Wit Petition
was al ready pending and it was on that basis in that pending
Wit Petition that the Court took cognizance of the matter
The allotnments were made by the petitioner in his< capacity
as Mnister of State for Petrol eumand Natural Gas 'as and
when an application was nmade by separate and individua
per sons. There was none to compete with that person. The
i ndi vidual concerned woul d approach the petitioner and the
petitioner, perhaps, on being satisfied with the contents of
the application, as also the need for a petrol outlet in the
area, nmmke the allotnent. Had there been any other
appl i cant for the sanme petrol outlet for which an
application was made to the Mnister, the question that he
deliberately made the allotnment in favour of one so as to
injure the other person would then have positively arisen
The petitioner cannot be said to have nmade the allotnent in
favour of one out of malice towards the other as there was
none el se to contest or conpete with the claimof the person
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who nmade the application for allotment. Nor could it be
said that the petitioner nmade the allotment of petrol outlet
in favour of the applicant with the know edge that such
allotment was likely to injure the interest of any other
person.

The petitioner before the Court was "Comron Cause".
It was a registered Society. It was not one of the
applicants for allotment of petrol outlet. Had the "Conmon
Cause" approached the Cvil Court for damages on account of
tort of msfeasance in public office, its suit would have
been dismissed on the ground that it was not one of the
applicants for a petrol outlet; its own interest was not
infjured in any way nor-had the petitioner made allotnment in
favour of one of the applicants maliciously or wth the
know edge that the allotment-would ultimately harm the
"Common~ Cause".~ How-could then a finding of conm ssion of
m sfeasance in public office by the petitioner be recorded
in proceedings under Article 32.and that too, at the
i nstance —of "Comon Cause™ on the basis of a Press report?
M. Gopal  Subramani am contended that "Commopn Cause" was
justified in filing the petition under Article 32 in Public
Interest to expose 'the wanton way in which allotnents were
nade by the petitioner. To that extent, M . Gopa
Subramaniam is right. The Court has already quashed the
fifteen allotnments nade by the petitioner in view of the
arbitrary exercise ‘of power by him -~ But the Court went a
step further and held that petitioner had commtted the Tort
of Msfeasance in Public Ofice and awarded exenplary
damages. It is this aspect which we are exam ning and it is
in this context that we say that "Common Cause" not being an
applicant for allotnment of a Petrol outlet could not have
obtained a finding in the Gvil Suit that the petitioner had
conmitted the Tort of M sfeasance in Public Ofice.

Having regard to the definition of tort of m sfeasance
in public office as discussed above and having regard to the
ingredients of that tort, it is obvious that there has to be
an identifiable plaintiff or clainant whose interest was
damaged by the public officer maliciously or wth the
know edge that the inpugned action was likely to injure the
interest of that person. It is in favour of that specific
identifiable plaintiff or claimant that the relief could
have been granted and danages awarded to himas the ~whole
ganut of the Law of Tort is conpensatory in nature and
damages are awarded to conpensate the |osses caused on
account of wviolation of the interest of one person by
anot her. In other words, obtaining conpensation for a
tortiously inflicted |loss is generally perceived as the aim
of the law of tort by the plaintiff. Judgnent in<favour of
the plaintiff can be given and the |oss suffered by himcan
be redressed only when a finding of a breach of an
obligation by the tort-feasor is recorded. It is the
conpensatory function of tort which is invoked by the
plaintiff in a Court and unless there is an identifiable
plaintiff, there cannot be any order for conpensation or
damages to redress the loss caused to that plaintiff.

Mere allotment of Petrol outlets would not constitute
"M sfeasance" unless other essential elenents were present.
These allotnents have al ready been quashed as having been
arbitrarily made and we appreciate the efforts of "Conmon
Cause" for having caused this exposure. But the matter nust
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end here.

It cannot be ignored that the allotnments nade by the
petitioner under the discretionary quota were challenged in
this Court but the Court did not interfere wth those
allotments and instead settled the guidelines for future
al | ot ments. It is not alleged nor has it been found that
any allotment was made in violation of the guidelines. It
cannot al so be ignored that the petitioner is not alleged to
have intereferred with any allotnent nade through the G
Sel ection Boards or the process of selection carried out by
the Boards.

At this stage, M. Copal Subranmaniam drew our
attention to the follow ng passage fromthe judgnent under
review :

"The orders of the Mnister reproduced above read:
“"the applicant has no regul ar incone to support herself and

her famly", “"the applicant is an educated | ady and bel ongs
to Schedul ed Tribe community", "the applicant is an
uneducat ed, unenpl oyed Schedul ed Tri be youth w t hout regul ar
source of livelihood", "the applicant is a housew fe whose
famly is facing/difficult financial circunstances" etc.
etc. There would be literally mllions of people in the

country having these circunstances or worse. There is no
justification whatsoever to pick up these persons except
that they happen to have won the favour of the Mnister on
mal a fide considerations. None of these cases fall wthin
the categories placed before this Court in Centre for Public
Interest Litigation v. Union of India but even if we assune

for argunent sake that these cases fall in some of those or
simlar qguidelines the exercise of discretion was wholly
arbitrary. Such a discretionary power which is capable of

being exercised arbitrarily is not permtted by Article 14
of the Constitution of India. Wile Article 14 permts a
reasonable classification having a rational nexus to the
objective sought to be achieved, it does not -pernit the
power to pick and choose arbitrarily out of several persons
falling in the same category."

and contended that the Court itself had in mind that
there were others equally eligible to whom the Petro
outlets could have been allotted. He specially drew our
attention to the portion underlined above. It is true that
there are mllions of poor, unenpl oyed, « educated or
uneducated young nen, who nmight have deserved preferentia
treatnent, but all of them had not approached the petitioner

nor the petitioner was expected to know all “-of them
personal | y. If an advertisement were to be issued and
applications were to be invited for allotnent of Petro

outlets on the basis of auction, it would still not  have

been possible for the mllions of poor or unenployed persons
to have applied for allotnent or to participate in the bid.
Auction is usually held to augnment the revenue. Physically
handi capped, poor, wunenployed, illiterate youth cannot be
expected to participate in the auction and offer their bids.
Moreover, this would be contrary to the concept of
di scretionary quota, the main purpose of which is to provide
imediate relief to the nbst needy. Even the guidelines
settled by this Court do not provide for allotnment being
made by public auction.
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In view of the above, the conduct of the petitioner in
nmaki ng all otments of petrol outlets was atrocious, specially
those nmade in favour of the Menbers, O Selection Board or
their son, etc., and reflects a wanton exercise of power by

the petitioner. This Court has already used judicia
vituperatives in respect of such allotnments and we need not
strain our vocabulary any further in that regard. Suffice

it to say that though the conduct of the petitioner was
wholly unjustified, it falls short of "m sfeasance in public
of fice" which is a specific tort and the ingredients of that
tort are not wholly net in the case. That being so, there
was no occasion to award exenpl ary damages.

Since exenplary damages have been awarded, we would
in spite of our finding ‘that the petitioner had not
conmitted the tort of m sfeasance in public office, consider
the question relating to "Exenplary Damages"” on its own
merit.

"Danmages", as defined by Mgregor "are the pecuniary
conpensation, obtainable by success in an action, for a
wong which is either a tort or a breach of contract, the
conpensation being  in the formof a lunp sum which is
awarded unconditionally." This definition was adopted by
Lord Hailsham L.C. /in Broome v. Cassell & Co. (1971) 2
Al  ER 187. The definition in Hal sbury’'s Laws of Engl and
(4th Edition), Volume 12, Para 1102, is simlar to the
definition set out above.

The object of an award of danmmges is to 'give the
plaintiff conpensation for danage, loss or injury. he has

suf fered. The elenments of damage recognised by law are
divisible into two nain groups : pecuniary and' non-
pecuni ary. VWiile the pecuniary |loss is capable of being
arithmetically worked out, the non-pecuniary |loss i's not so
cal cul abl e. Non- pecuni ary |l oss is conpensated in'terns of

noney, not as a substitute or replacenent for other ~noney,
but as a substitute, what Mgregor says, is generally nore
important than noney: it is the best that a court can do.
In Re: The Medianna (1900) A.C. 1300, Lord Halsbury L.C
observed as under:

"How is anybody to neasure pain and suffering in
noneys counted? Nobody can suggest that you can by
arithmetical calculation establish what is the exact sum of
noney which would represent such a thing as the pain and
suffering which a person has undergone by reason of an
accident...But nevertheless the |aw recognises that as a
topi ¢ upon whi ch danmages may be given."

This principle was applied in Fletcher v. Autocar and
Transporters (1968) 2 QB. 322 and Parry v. Ceaner (1970)
A C 1.

In a suit for danages under the Law of Tort, the court
awards pecuniary compensation after it is proved that the
defendant committed a wongful act. |In such cases, the
court usually has to decide three questions:-

1. Was the damage all eged caused by the defendant’s
wongful act? 2. Ws it renote? 3. Wat is the nonetary




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 48 of 61

conpensation for the damage?

These elenments inply that there has to be always a
plaintiff who had suffered | oss on account of wongful act
of the defendant. |If the damage caused to the plaintiff is
directly referable to the wongful act of the defendant, the
plaintiff becones entitled to damages. How the danages
would be calculated, what factors would be taken into
consi derati on and what arithnetical process would be adopted
woul d depend upon the facts and circunstances of each case.

Now, the danages which can be awarded in an action
based on Tort may be Contenptuous, Nominal, Odinary or, for
that matter, Exenplary. In the instant case, we are
concerned with the "Exenpl ary Damages" awarded by this Court
by Judgnment under review.

As ‘pointed out earlier, the primry object of award of
danages is to conpensate the plaintiff for the harmdone to
him while the secondary object is to punish the defendant
for his <conduct ininflicting the harm The secondary
object can also be achieved in awarding, in addition to
normal conpensatory dammges, damages which are variously
called as exenplary danmages, punitive danmages, vindictive
danages or retributory damages. They are awarded whenever
t he def endant’s ‘conduct is found to be sufficiently
outrageous to merit . punishment, for exanple, where the
conduct di scloses malice, cruelty, insolence or the |ike.

It will thus be seen that in awarding punitive or
exenpl ary dammges, the enphasis is not on-the plaintiff and
the injury caused to him but on the -defendant and his
conduct .

Exenpl ary Damages nade their appearance on the English
| egal scene in 1760s when in two cases, nanely Huckle vs.
Money and John W/l kes vs. Wod, (1763) 2 WIls. ~ KB 205 and
(1763) Lofft 1 respectively, exenplary danages were awar ded.
These cases were followed by two ot her cases, nanely, Benson
V. Fredrick (1766) 3 Burr. 1845 relating to the tort  of
assault and Tullidge vs. Wade (1769) 3 WIs. KB 18
relating to the tort of seduction, and in both the cases,
exenpl ary danages wer e al | owed. Exenpl ary damages,
therefore, becane a faniliar feature of the Law of Tort and
were even awarded in cases relating to trespass to |and and
trespass to goods.

The whole I|egal position was reviewed in Rookes v.
Barnard (1964) AC 1129 and the House of Lords |aid down that
except in few exceptional cases, it would not be pernissible
to award exenpl ary damages agai nst the defendant howsoever
outrageous his conduct m ght be. The question of danmages
was thoroughly canvassed in the judgnent of Lord Devlin and
after tracing the history of such awards of exenplary
danmages fromtheir origin in 1763, he observed

"These authorities convince nme of two things. First,
that your lordships could not without a conplete disregard
of precedent, and indeed of statute, now arrive at a
determination that refused altogether to recognise the
exenpl ary principle. Secondly, that there are certain
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categories of cases in which an award of exenplary danmages
can serve a useful purpose in vindicating the strength of
the law, and thus affording a practical justification for
admitting into the civil law a principle which ought
logically to belong to the crimnal..... I amwell aware that
what | am about to say will, if accepted, inmpose limts not
hitherto expressed on such awards and that there is
powerful, though not conpelling authority for allow ng them
a w der range."

Lord Devlin then set out the categories in which, in
his view, exenplary damages coul d be awarded, as under

"(1) where there has been oppressive, arbitrary or
unconstitutional action by the servants of the government;

(2) / where the defendant’s conduct has been cal cul at ed
by him to nake a profit which may well exceed the
conpensation payable to the plaintiff; and

(3) where such danages are expressly authorised by
statute.”

The principles laid down in Rookes v. Barnard (supra)
were followed in five other cases in England out of which
four were libel actions, including MCarey v. Associ at ed
Newspapers Limted (1965) 2 QB 86 = (1964) 3 Al ER 947 and
Br oadway Approvals Limted v. — Odhans Press Limted (1965) 2
Al ER 523.

In 1971, cane the decision in Broome v. Cassell & Co.
Ltd. (1971) 2 Al ER 187. The facts of the case may be
briefly stated

"(a) John Egerton Broone was a conmander i'n the Roya
Navy. In July 1942 he was in comrand of the naval  escort
for a nerchant convoy of war materials en route to the
Soviet Union. Acting on orders received fromthe Admralty,
which had nmistakenly forned the inpression that the ~convoy
was about to be attacked, Broone directed the ships- to
scatter in every direction. The result was calamitious.
Left unprotected fromattack, |arge numbers of ships and nen
and vast quantities of material were lost. Broonme’'s action

was Vi ndi cat ed; the error was the Admralty’s not _his.
Many persons wote about the catastrophe, including Sir
Wnston Churchill and the war’s official historian, but none

faulted Broone for it until Cassell & Co. Ltd. publ i shed
"The Destruction of P.Q 17".

(b) The book, advertised as "the true story of
bi ggest- ever Russian convoy that the Royal Navy left to
anni hilation", blamed Broone for the disaster, accusing him
of di sobeying orders and deserting the convoy. The book had
earlier been rejected by its author’s regul ar publisher, who
had sai d

"As witten, the book is a continuous wtch hunt of
the plaintiff, filled with exaggerated criticisns of what he
did or did not do... W could not possibly publish the book
as it is unless you took out insurance against any wits for
libel, and 1 don’t think that any insurance conpany would
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underwite you.’

The author then subnmitted the book for publication to
Cassell & Co. Ltd., which praised the book for its "very
robust view of l|ibel dangers". Cassell thought that the
amount of profit which he would earn by publishing the book
would far exceed the anpbunt of damages which he would be
required to pay in an action for libel. As anti ci pat ed,
action for libel was instituted agai nst Cassell & Conpany.
At the trial, neither the author nor the publisher gave
evi dence. Every witness who was called supported the
plaintiff. The jury awarded conpensatory danmages of Pound
1,000 in respect of the proof copies and Pound 14,000 in
respect of the hardback edition, and exenpl ary damages of
Pound 25, 000.

The  defendants  appealed.  In dismssing the appeal
the Court of Appeal considered the judgnment in Rookes .
Barnard  ‘and speaki ng through Lord Denning, MR said that
Lord Devlin,

"threw over ~all -that we ever knew about exenplary
damages. He knocked down the common law as it had existed
for centuries. He laid down a new doctrine about exenplary
danages.’

Lord Denning pointed out that, although Rookes wv.
Barnard had been followed in England, it had 'not been
acepted in Australia, Canada or New Zeal and and the day had
arrived when it should no | onger be followed in England:

"This whol esal e condemationjustifies us. | think
in examning this new doctrine for ourselves: and | nake so
bold as to say that it should not be followed any | onger in
this country.’

He gave four reasons :

(a) the common |aw on the subject had been so well
settled before 1964 that it was not open to the House of
Lords to overthrowit;

(b) counsel who had appeared in Rookes v. [ Barnard had
not argued the point, and indeed had accepted the common | aw
as it was then understood;

(c) contrary to what Lord Devlin had said, there were
two previous decisions of the House of Lords approving
awar ds of exenpl ary damages; and

(d) the doctrine |aid down by Rookes v. Barnard was
"hopel essly illogical and inconsistent". .ImO

Lord Denning further observed:-

"All this leads nme to the conclusion that, if ever
there was a decision of the House of Lords given per
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incuriam this was it. The explanation is that the House,
as a matter of legal theory, thought that exenplary danmages
had no place in the civil code, and ought to be elimnated
from it; but, as they could not be elimnated altogether
they ought to be confined within the strictest possible
l[imts, no matter howillogical those limts were..... I
think the difficulties presented by Rookes v. Barnard are
so great the judges should direct the juries in accordance
with the law as it was understood before Rookes v. Barnard.
Any attenpt to foll ow Rookes v. Barnard is bound to lead to
confusion. ™"

Matter went up in appeal before the House of Lords.
(Cassell & Co. Ltd. wvs.. Broone & Anr. (1972) 1 All ER
801 = 1972 A.C. 1027 ). Lord HailshamL.C did not agree
with the Court of Appeal and held that Rookes vs. Bar nard
(supra) was correctly decided. ~ Al the observations of Lord
Denni ng~ including that Rookes v. Barnard was deci ded per
incuriam were diluted, rather overrul ed.

It ~is in this background that category (2) set out by
Lord Devlin was specified. Cassell & Conpany had published
the book in spite of ‘the knowl edge that an action for |ibe
was |likely to be instituted against them They were fully
conscious that damages were likely to be awarded against
them for publishing that book. But they published the book
as they thought that the book woul d bring them nuch nore
noney than what they would be required to pay as danages.
If it is wth this notive that a tort is purposely
commtted, it would be a fit case for award of  exenplary
damages.

In spite of this decision, the controversy  whether
punitive or exenplary damages should be allowed, still rages
al nost internationally and remains unresolved. It continues
to be debated even in England, whether Exenplary @ Damages
should be allowed in the pre-Rookes v. Barnard manner or
only in those exceptional cases which have been indicated in
Rookes v. Barnard.

In an action for tort where the plaintiff 1is found
entitled to danages, the matter should not be stretched too
far to punish the defendant by awardi ng exenpl ary danmages
except when their conduct, specially those of the Govt. and
its officers, is found to be oppressive, —obnoxious and
arbitrary and is, sonmetinmes, coupled with nalice. Vi | e
dealing wth this category, namely, the Govt.  officers, it
was observed in Rookes v. Barnard (supra):

Y where one man is nore powerful than another, it
is inevitable that he will try to use his power to gain his
ends; and if his power is much greater than the other’s, he

m ght, perhaps, be said to be using it oppressively. |If he
uses his power illegally, he must of course pay for his
illegality in the ordinary way; but he is not to be
puni shed sinmply because he is the nore powerful. In the

case of the government it is different, for the servants of
the governnent are also the servants of the people and the
use of their power nust always be subordinate to their duty
of service."
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If we were to apply the rule in Rookes v. Barnard as
upheld in Cassell & Co. Ltd. VS. Br oone (supra)

invariably and wunhesitatingly and were to award exenplary
danages in every case involving Govt. officers or Covt.
servants, the result woul d be appalling.

Executive, under the Constitution, consists of Prine
M nister, Cabinet Mnisters, Mnisters of State and G vil
Services conprising of high adnministrative officers on the
top down to the clerical level. They have as inportant a
role to play in the governance of the country as the
Judiciary or Legislature. The Executive, in running the
adm nistration of the country, should not be cowed down and

should be allowed to have full <confidence in its own
exi stence so that its decision-making process is not, in any
way, af f ect ed. They nust feel independent and keep

themselves in an excellent frame of mnd so that the
admnistrative files are cleared in time and the Oficers
dealing with those files are not hesitant even in taking
bol d decisions which have sonetines to be taken in the
interest —of —administration. It is true that the fear of
being proceeded against in~ a court of law for tort of
m sf easance in public office may keep themon the right path
and they may not falter, but there is already the fear of
departnental action or proceedings being initiated against
them departnentally which itself is a safeguard for proper

admi ni stration. Departnentally, they are -answerable for
their |apses; Mnisters, or, for that matter, even the
CGovernment is answerable to Parlianent. [f they were

constantly wunder the fear or threat of being proceeded
against in a court of law for even slightest of |apse or
under constant fear of exenplary danages being  awarded
against them they will develop a defensive attitude which
woul d not be in the interest of adm nistration

In Yuen Kun Yev & Os. v. Attorney General of ' Hong
Kong (1987) 2 Al ER 705, Lord Kei'th observed as under

"...the prospect of «clains wuld have a seriously
inhibiting effect on the work of his department.” A sound
judgnment would be less likely to be exercised if the
Conmi ssi oner were to be constantly | ooking over his shoul der
at the prospect of clains against him and his activities
woul d be likely to be conducted in a detrinentally defensive
frane of mind.. Consciousness of potential liability could
lead to distortions of judgment...."

If the power has been exerci sed bona fide and
honestly, there cannot be any occasion for exenplary danages
being awarded notw thstanding that unintended injury was
caused to soneone. These, as also a few other elenents,
which we shall presently discuss, have to be kept in . mnd
bef ore awardi ng exenpl ary danages.

M. Parasaran next made his subm ssion on the quantum
of damages and contended that the anount of Rs.50 |akhs has
been fixed in an arbitrary manner wi thout there being any
rati onal basis for arriving at that figure. It is contended
that the only reason given by the Court was that "all the
facts and circunstances of the case have been exam ned." The
observation of this Court in this regard nay be reproduced

"After examining all the facts and circunstances of
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this case and giving thoughtful consideration to this
aspect, we direct Capt. Satish Sharna to pay a sum of Rs.50
| akhs as exenplary damages to the Governnent Exchequer

Since the property with which Capt. Sharma was deal i ng was
public property, the Government which is "by the people" has

to be conpensated. We further direct Capt. Sharma to
deposit the anmpbunt with the Secretary, Mnistry of Finance,
Government of India wthin nine nonths from today. The

amount if not paid, shall be recoverable as arrears of |and
revenue."

It is contended by M. Parasaran that the above
reasons are not enough for awardi ng punitive damages in the
sum of Rs.50 | akhs agai nst the petitioner. He contended
that the proceedings in which this order has been passed
were proceedings under Article 32 of the Constitution and
not a suit for recovery of danmages under |aw of Tort and,
therefore, an order for exenplary danmages should not have
been passed:

Right to access to this Court under Article 32 of the
Constitution is a ‘fundanental right. The Court has been
given the power /to issue directions or orders or wits,
including wits in the nature of habeas corpus, mandanus,
prohi bition, quo-warranto and certiorari, whichever may be
appropriate, for the enforcenent of the fundanental rights.
Qovi ously, the fundanmental rights would be enforced against
the Govt. or its executive or admnistrative officers or
other public bodies. It is in the matter of enforcenent of
fundanental rights that the Court has the right ‘to award
danages to conpensate the | oss caused to a person on account
of wviolation of his fundanental rights: The decisions in
which orders have been passed by this Court for  damages
under Article 32 of the Constitution for violation of
fundanental right coupled wth, in sone cases, /tortious
liability, have already been specified above. The /State
itself cannot claim the right of . being conpensated in
danmages against its officers on the ground that they had
contravened or violated the fundanental rights of a citizen

Petitioner, as Mnister of State for Petroleum and
Natural Gas, was part of the Central Covt. By directing
petitioner to pay a sumof Rs.50 |lakhs to the Govt., the
Court has awarded damages in favour of the Govt.  of India
in proceedi ngs under Article 32 of the Constitution which is
not permssible as the Court cannot direct the Govt. to pay
the exenplary damages to itself. M. Gopal Subranmani am
asserted that it was a direction nade to the petitioner
personally and the Court had treated himas a separate and
distinct entity than the Govt. He contended that since tort
is a wongful act, it cannot be treated as an act of the
State and has always to be treated as referring to the
person who has conmitted it and, therefore, the petitioner
could be rightly directed by the Court to pay Rs.50 | akhs as
exenpl ary danages.

This cannot be accepted. The whole thing has to be
examned in the context of Article 32 of the Constitution
under which relief to a person or citizen can be granted
only against Union of |India or the State or their
Instrumentalities but the State cannot legally claim that
since one of its Mnisters or Oficers had violated the
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fundanental rights of a citizen or had acted arbitrarily, it
shoul d be compensated by awardi ng exenpl ary damages agai nst
that officer or Mnister.

In Rookes v. Barnard (supra), it was pointed out by
Lord Devlin that a plaintiff cannot recover exenplary
danages unless he is the victimof punishable behaviour. W
have already pointed out that in the instant case, there was
no plaintiff. The petitioner, Commpn Cause, cannot be said
to be a plaintiff nor can it claimto have suffered any
damage or | oss on account of the conduct of the petitioner

Lord Devlin further pointed out that award of
exenpl ary damages should be noderate. Sone of the awards
that the jury had made in the past, seenmed to him to anopunt
to a greater punishnent than the punishment which was likely
to be incurred if the conduct were crimmnal. It would be a
puni shnment i nposed wi t hout the safeguard which the crimna
law gives “to an offender. Lord Devlin had a third
consi deration-also in mndwhich related to the nmeans of the
party. Qoviously, a  small exenplary award would go
unnoticed by a rich defendant, while even a noderate award
m ght cripple a poor defendant. The conduct of the parties
t hr oughout the proceedings would al'so be a relevant
consi deration in assessing exenplary danmages.

In our opinion, these elements or considerations are
extremely relevant  in determning the anount’' of exenplary
damages but, unfortunately, none of these factors has been
taken into consideration and after recording a finding that
the conduct of the petitioner was oppressive and that he had
nmade allotments in favour of various persons for extraneous
consi derations, the Court awarded-an anount of Rs.50 ' | akhs
as punitive damages. How didthe Court arrive at this
figure is not clear. Wy it could not Forty nine lacs fifty
t housand?

Let us now exam ne the direction for investigation by
the CB.l. into the offence of "crininal breach of" trust"
or "any other offence.”

This direction obviously consists of two parts: (a)
Investigation by the C.B.l. into the offence of ~crimna
breach of trust; and (b) Investigation by-the CB.1. into

any other offence. We will take up the first part first.

The basis for the direction relating to investigation
into the offence of "crimnal breach of trust" are the
foll owi ng observations of the Court

(a) "A Mnister who is the executive head of the
depart ment concer ned di stributes these benefits and
| argesses. He is elected by the people and is elevated to a
position where he holds a trust on behalf of the people. He
has to deal with the people's property in a fair and just
manner. He cannot commit breach of the trust reposed in him
by the peopl e.

(b) The allotnents have been made in a cloistered
nmanner . The petrol punps -- public property -- have been
doled out in a wholly arbitrary manner."
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These observations indicate that the Court was of the
opi nion that a person on being elected by the people and on
becoming a Mnister holds a sacred trust on behalf of the
peopl e. This, we may venture to say, is a philosophica
concept and reflects the image of virtue in its highest
concei vabl e perfection. This philosophy cannot be enpl oyed
for determnation of the offence of "crimnal breach of
trust" which is defined in the Indian Penal Code. Whet her
the of fence of "criminal breach of trust" has been conmitted
by a person has to be determined strictly on the basis of
the definition of that offence set out in the Penal Code to
whi ch we would advert a little later.

The Court al so appears to have invoked the ’Doctrine

of Public Trust’ which is a doctrine of environnental |aw
under which the natural resources such as air, water,
forest, lakes, rivers and wild life are public properties

"entrusted" to the Government for their safe and proper use
and proper protection. Public Trust Law recognises that
sonme types of natural resources are held in trust by the
CGovernment . for the benefit of the public. The 'Doctrine of
Public Trust’ has been evolved so as to prevent unfair
dealing with or dissipation of all natural resources. This
Doctrine is an ancient and sonewhat obscure creation of
Roman and British/|l awwhich has been discovered recently by
envi ronnent al lawers in search of ~a ‘theory br oadl y
applicable to environnmental litigation

This doctrine was considered by this Court in its
judgrment in MC  Mehta vs. Kamal Nath (1997) 1 SCC 388 to
which one of us (S. Saghir Ahnad, J.) was a party. Justice
Kul di p Si ngh, who authored the erudite judgment and has al so
otherwise contributed imensely to  the devel opment of
environnental |aw, relying upon anci ent-Roman "Doctrine of
Public Trust", as also the work of Joseph L. Sax, Professor
of Law, University of M chigan and other foreign decisions,
wote out that all natural resources are held in ’"trust’ by
the Govt. The Doctrine enjoins upon the Govt. to protect
the resources for the enjoynent of the general public rather
than to pernit their use for private ownership or comercia
purposes. But this Doctrine cannot be-invoked in-fixing the
crimnal liability and the whole matter will have to be
decided on the principles of crimnal jurisprudence, one of
which is that the criminal liability has to be strictly
construed and offence can be said to have. been comitted
only when all the ingredients of that offence as defined in
the Statute are found to have been satisfied.

The matter may be exam ned from anot her angl e.

Election to the State Legislature or the House of the
Peopl e are held under the Constitution on the basis of adult
suf frage. On being elected as a Menber of the Parlianent,
the petitioner was inducted as Mnister of State. The
Departnment of Petroleum and Natural Gas was allocated to
hi m Under the allocation of business rules, nade by the
President of India, the distribution of petrol eum products,
inter alia, came to be allocated to the petitioner. Thi s
all ocation of business under the Constitution is done for
snoboth and better administration and for nore convenient
transaction of business of Governnment of |ndia. In this
way, neither a "trust", as ordinarily wunderstood or as
defined under the Trust Act, was created in favour of the
petitioner nor did he becone a "trustee" in that sense.
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In Tito vs. Waddell (No.2), 1977 (3) Al ER 129, the
guestion of Crown’s status as a trustee was considered and
it was laid down: -

"I propose to turn at once to the position of the
Crown as trustee, |leaving on one side any question of what
is meant by the Crown for this purpose; and | nust also
consider what is meant by ‘trust’. The word is in conmmon
use in the English |anguage, and whatever nmay be the
position in this court, it nust be recognised that the word
is often used in a sense different fromthat of an equitable
obligation enforceable ‘as such by the courts. Many a nman
may be in a position of trust without being a trustee in the
equi t abl e sense; and terns such as ‘brains trust’,
‘“anti-trust’, and ‘trust territories’, though commonly used,
are not understood as relating to a trust as enforced in a

court of  equity. At the sanme time, it can hardly be
di sputed 'that a trust may be created wi thout using the word
“trust’. I'n every case, one has to | ook to see whether in

the circunstances of the case, and on the true construction
of what was said and witten, a sufficient intention to
create a true trust has been manif est ed.

Wen it is/alleged that the Crowm is a trustee, an
element which is of special inportance consists of the
governnental powers and obligations of the Crown; for these
readily provide an explanation whichis an alternative to a
trust. If rmoney or other property is vested in the Crown
and is used for the benefit of others, one explantion can be
that the Crown holds on a true trust for those others.
Anot her expl antion can be that, wi thout holding the property
on a true trust, the Crown is neverthel ess administering
that property in the exercise of the Crown’s governmental
functions. This latter possible explanation, which does not
exist in the case of an ordinary individual, nakes it
necessary to scrutinise wth greater care the words and
ci rcunst ances which are alleged to.inpose a trust."

Many earlier decisions were relied upon and wth
reference to an earlier decision reported in (1880) 15 Ch D
1, it was observed as under:-.|mb5

“I'n the Court of Appeal, this decision was unani nously

reversed. The court held that no trust, ‘in the sense of a
trust enforceable and cognizable in a Court of Law , has
been created, despite the use of the word ‘trust’ in the
royal war r ant : see per Janmes LJ. Furthernore, the

Secretary of State for India in Council, though by  statute
made capabl e of suing and being sued in that name, had not
been nade a body corporate. All that had been done had been
to provide that the Secretary of State for the time being
shoul d be the agent of the Crown for the distribution of the
property. Janmes LJ regarded the consequences of holding
that there was a trust enforceable in the courts as ‘so
nonstrous that persons would probably be startled at the
i dea’ . He referred to matters such as the right of every
beneficiary to sue for the admnistration of the trust and
have the accounts taken, and ‘i nposing upon the officer of
State all the obligations which in this country are inposed
upon a person who chooses to accept a trust’. He also
enphasi sed the words at the end of the Royal Wrrant as
showi ng clearly that questions were to be determ ned, not by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 57 of 61

the courts, but by the Secretary of State, with an ultimate
appeal to the Treasury, as advising the Queen. Baggal | ay
and Brammell LJJ delivered concurring judgments, with the
latter enphasi sing the ‘monstrous i nconveni ence’ and
‘enormous expense of litigation if there were a trust
enforceable by the courts, so that ‘one should be reluctant,
even if the words were much stronger than they are, to hold
that there is a trust’

The House of Lords [(1882) 7 App Cas 619] unani nously
affirmed the Court of Appeal. |In the |eading speech, Lord
Sel borne LC attahced sone weight to the words in the Roya
Warrant being ‘the Secretary of State for India in Council’,
and ‘for the tinme being , instead of his being described by
hi s personal nane, as indicating that he was not intended to
be a trustee in the ordinary sense, but was intended to act
as a high officer of State. After discussing the Order in
council; “Lord Selbourne LC quoted the part of the Roya
Warrant whi ch-contained the words ‘in trust for the use of’,
and sai d:

‘Now the words "in trust for" are quite consistent
with, and indeed are the proper manner of expressing, every
species of trust-a ‘trust not only as regards those nmatters
which are the proper subjects for an equitable jurisdiction
to adm nister, but as respects higher matters, such as m ght
t ake pl ace between the Crown _and public officers
di schargi ng, under 'the directions of the Crown, duties or
functions belonging to the prerogative and to the authority

of the Crown. |In the |ower sense they are matters wthin
the jurisdiction of, and to be adm nistered by, the ordinary
Courts of Equiry; in the higher sense they are not. What

their sense is here, is the question to be determned,
looking at the whole instrument and at its nature and
effect.”

Appl yi ng the principles (laid down above, the
petitioner does not, on becom ng the Mnister of State for
Petrol eum and Natural Gas, assune the role of a "trustee" in
the real sense nor does a "trust" come into - existence in
respect of the Governnent properties.

This brings us to the definition of the offence of
"Crimnal Breach of Trust" as defined in Section 405 of the
I ndi an Penal Code which, mnus the Explanation, provides as
under :

"405. Crimnal breach of trust.

Whoever, being in any manner entrusted with property,
or with any doni ni on over property, di.shonestly
nm sappropriates or converts to his own use that property, or
di shonestly wuses or disposes of that property in violation
of any direction of |aw prescribing the node in which  such
trust is to be discharged, or of any |egal contract, express
or inplied, which he has nade touching the discharge of such
trust, or wlfully suffers any other person so to do,
commts 'crimnal breach of trust’."

A trust contenplated by Section 405 would arise only
when there is an entrustnent of property or dom nion over
property. There has, therefore, to be a property bel ongi ng
to soneone which is entrusted to the person accused of the
of fence under Section 405. The entrustnment of property
creates a trust which is only an obligation annexed to the
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ownership of the property and arises out of a confidence
reposed and accepted by the owner. This is what has been
laid in The State of Gujarat v. Jaswant Lal Nathalal AIR
1968 SC 700. In Rashm Kumar vs. Mahesh Kunmar Bhada (1997)
2 SCC 397, the essential ingredients for establishing the
of fence of crimnal breach of trust, as defined in Section
405, have been spelt out as follows:

“(i) entrusting any person with property or with any
donmi ni on over property;

(ii) the person entrusted di shonestly m sappropriating
or converting to his own use that property; or dishonestly
using or disposing of that property or wilfully suffering
any other person so todo in violation of any direction of
aw prescribing the node in which such trust is to be
di scharged, or of any|legal contract nade touching the
di scharge of such trust."”

In this case, the earlier decision in Pratibha Ran
VS. Suraj Kumar (1985) 2 SCC 370 was affirmed. The case

essentially related to the entrustnment of ‘Stridhan’, but
nevertheless, it s inportant, in the sense that the
ingredients of the offence are set out and di scussed. In

Chel l or Mankkal Narayan Ittiravi Nambudiri. vs. State of
Travancore-Cochin | AIR 1953 SC 478 = 1954 Crl. LJ 102, it was
laid down that every breach of trust in the absence of nens
rea or dishonest intention cannot legally justify a crimna
prosecuti on.

The expressions "entrusted with property" and "with
any dom nion over property" used in Section 405 cane to be

considered by this Court in CB.I. VS. Duncans, Agro
Industries Ltd., Calcutta (1996) 5 SCC 591 = AIR 1996 SC
2452 and the view earlier expressed was reiterated. It was

held that the expression "entrusted" has w de and different
inmplication in different contexts and the expression "trust"
has been used to denote various kinds of relationships Iike
trustee and beneficiary, bailor and bailee, master and
servant, pledger and pl edgee.

M. K. Parasaran contended that "power to allot
petrol punps", and that too wunder discretionary quota,
cannot be treated as "property" within the neaning of
Section 405 of the Indian Penal Code. It is pointed out by
him that the Mnister merely nakes an order of ~allotment.
Subsequently, the Indian Q1 Corporation or [(the Bharat
Petroleum Corporation enters into a dealership agreenent
with that person and the business is regulated by the
agreenment between the allottee and the Corporation- (Indian
Gl Corporation or Bharat Petrol eum Corporation). It is
also pointed out that in pursuance of the agreement, the
allottee invests nmoney, constructs the building and sets up

the petrol punp. Mere exercise of "power to allot", it is
rightly contended, cannot, therefore, be treated as
“property", wthin the neaning of Section 405, capable of

being mis-utilised or ms-appropriated.

The word "property", used in Section 409, |PC neans
the property which can be entrusted or over which domnion
may be exercised. This Court in RK Dalnmia vs. Del hi
Admini stration, 1963 (1) SCR 253 = AIR 1962 SC 1821, held
that the word "property", used in Section 405 | PC, has to be
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interpreted in wder sense as it is not restricted by any
qualification wunder Section 405. It was held that whether
an offence defined in that Section could be said to have
been comm tted woul d depend not on the interpretation of the
word "property" but on the fact whether that particul ar kind
of property could be subject to the acts covered by that
Secti on. That is to say, the word "property" would cover
that kind of property with respect to which the offence
contenplated in that Section could be comtted.

Having regard to the facts of the case di scussed above
and the ingredients of the offence constituting crimna
breach of trust, as defined in Section 405, or the offence
as set out in Section 409 IPC, we are of the opinion that
there was no case nmade out against the petitioner for any
case being registered against himon the basis of the
Judgnent passed by this Court nor was there any occasion to
direct ‘an/investigation by the CBI in that case.

The _other direction, nanely, the direction to the
C.B.I. to investigate "any other offence" is wholly
erroneous and cannot be sustained. Oobviously, direction for
investigation can ‘be given only if an offence is, prim

facie, found to/ have been conmtted or a person’s
i nvol venent is prinma facie established, but a direction to
the C B.l. to investigate whether any person has conmitted

an of fence or not cannot be legally given. Such a direction
would be contrary to the concept and phil osophy of "LIFE"
and " LI BERTY" guaranteed to a person under Article 21 of the
Constitution. This direction is in conplete negation of
various decisions of this Court in which the concept of
"LIFE'" has been explained in a manner which has' infused
"LIFE" into the letters of Article 21.

"Right to Life", set  out in Article 21, neans
sonething nore than nere survival or animal existence.
(See: State of Maharashtra vs. ' Chandrabhan Tale, AR 1983
SC 803 = (1983) 3 SCC 387 = 1983 (3) SCR 327). ~This’/  Right
also includes the right to live with human dignity and al
that goes along with it, nanely, the bare necessities of
life such as adequate nutrition, clothing and shelter —over
the head and facilities for reading, witing and expressing
oneself in differ forns, freely noving about and m xi ng-and
commngling with fellow human bei ngs. [ See: Franci s
Coralie Millin vs. Admnistrator Union Territory of Delhi,
AR 1981 SC 746 = (1981) 1 SCC 608 = 1981 (2) SCR'516; dga
Tellis & Os. vs. Bonbay Minicipal Corporation & Os., AR
1986 SC 180 (paras 33 and 34) = (1985) 3 SCC 545 = /1985
Supp. (2) SCR 51; Delhi Transport Corporation vs.” D.T.C.
Mazdoor Congress & Ors., AIR 1991 SC 101 (paras 223, 234 and
259) = (1991) Supp. 1 SCC 600 = 1990 Supp. (1) SCR | 142].
In Kharak Singh vs. State of U P., AIR 1963 SC 1295 = 1964
(1) SCR 332, domiciliary visit by the Police was held to be
violative of Article 21.

A man has, therefore, to be left alone to enjoy "LIFE"
without fetters. He cannot be hounded out by the Police or
C.B.I. nmerely to find out whether he has conmitted any
offence or is living as a lawabiding citizen. Even under
Article 142 of the Constitution, such a direction cannot be

i ssued. Wil e passing an order under Article 142 of the
Constitution, this Court cannot ignhore the substantive
provision of law nuch less the constitutional rights

avail abl e to a person. (See : Supreme Court Bar
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Association vs. Union of India & Os. (1998) 4 SCC 409 =
AR 1998 SC 1895).

M. Gopal  Subramani am contended that the Court has
itself taken care to say that the C.B.1. in the matter of
i nvestigation, would not be influenced by any observation
made in the Judgnent and that it would i ndependently hold
the investigation into the offence of crimnal breach of
trust or any other offence. To this, there is a vehenent
reply from M. Parasaran and we think he is right. It s
contended by himthat this Court having recorded a finding
that the petitioner on being appointed as a Mnister in the
Central Cabinet, held a trust on behalf of the people and
further that he cannot be permitted to conmt breach of the
trust reposed in himby the people and still further that
the petitioner had deliberately acted in a wholly arbitrary
and unjust nmanner and that the allotments made by him were
wholly “mala fide and for extraneous consideration, the
direction to the CBI not to be influenced by any
observati'ons made by this Court in the Judgnent, is in the
nature of palliative. The CBl has been directed to register
a case against the petitioner in respect of the allegations
dealt with and findings reached by this Court in the
Judgnent under review. Once the findings are directed to be
treated as part of 'the First Information Report, the further
direction that the CBlI shall not be  influenced by any
observations made by this Court or the findings recorded by
it, is nmere |ullaby.

We may say that we maintain the rule of accountability
and liability of the Executive including public servants in
administrative matters and confirmthat there should be
transparency in all what they do, specially where grant of
| argesse is concerned. But, the present case is ' being
decided on its own peculiar facts and features in which, the
finding as to the comm ssion of tort of m sfeasance recorded
by this Court or the award of exenplary danmages 'as also
direction for investigation by the C B.l., cannot be
sustai ned on account of errors apparent on the face of the
record.

W may also point out that the powers of this Court
under Article 32 and that of the High Court under Article
226 are plenary powers and are not fettered by any |ega
constraints. If the Court, in exercise of these powers has
itself conmitted a mistake, it has the plenary power to
correct its own mistake as pointed out by this Court in S
Nagaraja & Ors. vs. State of Karnataka & Anr.! 1993 Supp
(4) SCC 595, in which it was observed as under

"Justice is a virtue which transcends all barriers.
Neither the rules of procedure nor technicalities of |law can
stand in its way. The order of the Court should not  be
prejudicial to anyone. Rule of stare decisis is adhered for
consistency but it is not as inflexible in Administrative
Law as in Public Law. Even the |aw bends before justice.
Entire concept of wit jurisdiction exercised by the higher
courts is founded on equity and fairness. |If the Court
finds that the order was passed under a mistake and it would
not have exercised the jurisdiction but for the erroneous
assunption which in fact did not exist and its perpetration
shall result in miscarriage of justice then it cannot on any
principle be precluded fromrectifying the error. M st ake
is accepted as valid reason to recall an order."
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The Court al so observed:

"Review literally and even judicially nmeans
re- exam nation or re-consideration. Basi c phi | osophy
inherent in it is the uni versal acceptance of human
fallibility. Yet in the realmof law the courts and even

the statutes lean strongly in favour of finality of decision
legally and properly nmade. Exceptions both statutorily and
judicially have been carved out to correct accidenta
m stakes or miscarriage of justice. Even when there was no
statutory provision and no rules were franed by the highest
court indicating the circunstances in which it could rectify
its order the courts culled out such power to avoid abuse of
process or mscarriage of justice."

The Court further observed

"Rectification of an order thus stens from the
fundanental principle that justice is above all. It is
exercised to renove the error and not for disturbing
finality."

We have already held above that in the judgnment under
review, there are errors apparent on the face of the record,
which has resulted in serious mscarriage of justice. It is
for this reason only that we have proceeded to exercise the
power of review.

For the reasons stated above, the application for
Review is allowed. The direction for paynent of Rs.50 |akhs
as exenplary danmages as also the direction for a case being
registered by the CB.I. against the petitioner for
Crimnal Breach of Trust and investigation by theminto that
offence and the further directionto investigate  whether
petitioner has committed any other offence are recalled.
The anobunt of Rs.50 lakhs, if paid or deposited by the
petitioner with the Union of India, shall be refunded to
him Al applications for inpleadnment or intervention filed
on behalf of allottees are rejected.




