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ARl JI' T PASAYAT, J.

There are sonme cases which at tines strengthen the idea that
exi sting |l aws may be inadequate to grant relief to persons whom the
court feels genuinely to be entitled to relief. Courts, nore
particularly, this Court will not abjure its duty to prevent violent
m scarriage of justice by passing such orders as are necessary to
uphold the rule of law and lift the veil of purported |legality over
such perfidious acts. In such cases the Court should not allowitself
to be deflected by red herrings drawn across the track. It has to pass
such orders as the circunstances warrant, of course /within the four
corners of lawto secure the interest of justice and to appease its
judicial conscience. The facts of the present case have sone such
uni que features. In Mller v. Mnister of Pensions (1947 (2) Al E R
373), it was observed that the aw would fail to protect conmunity if
it admtted fanciful possibilities to deflect the course of justice.
Technicalities should not stand in the way of Courts doing substantive
justice. Utinately, it has to be renenbered that justice has no
favourite other than truth. Fraud vitiates all transactions known to
the Iaw, however, high degree of solemity may be attached to the
transactions. In the present case, this Court took note of the massive
fraud perpetuated by several persons including corporate bodies. The
ki ngpin in the whol e episode is Tejwant Singh purportedly with the aid
and assistance of his wife Surinder Kaur and sons Prabhjot Singh
Sabharwal and Prabhjit Singh. This Court by exercise of the
jurisdiction available under Articles 129, 136 and 142 of the
Constitution of India, 1950 (in short the 'Constitution’) passed
various orders relating to the properties acquired by Tejwant Singh and
his fam|ly nmenbers and with regard to Ski pper Construction Pvt. Ltd.
(in short ' Skipper Construction').

By order dated 22.11.2004 follow ng issues were demarcated for
consi derati on:

1. Property situated at 22, Barakhanba Road and the Report
of the Justice Bahari Conmittee on diversion of funds.

2. Property relating to Techonol ogy Parks Limted at
Vai shal i, Chazi abad.
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3. Property relating to Technol ogy Parks Limted at
Great er Noi da.

4. Report of the Central Vigilance Comrmittee pursuant to
the order passed by this Hon ble Court dated
13. 11. 2002.

We are presently concerned with the report of Justice Bahri
Conmittee. The first one is relating to property situated at 22,
Bar akhanba Road and the all eged di version of funds, and the other
relating to the report relating to Technol ogy Parks Limted. (in short
"TPL’) at Vaishali, Ghaziabad and Greater Noida. Justice Bahri
Conmi ssi on was appoi nted pursuant to the order passed by this Court on
4t h May, 2000. The Commi'ssion was directed to | ook into diversion of
funds of Skipper Tower (Pvt.) Linmted (in short the ' Skipper Tower’).
The project known as 22, Barakhanba Road was initially |aunched by
Ski pper- Sal es Pvt. Ltd. (in short ' Skipper Sale’ ) under coll aboration
agreenment ‘with the owners of the property. The Conm ssion has cone to
hol d t hat' foundation of the project was |laid sone tines in 1983 and the
super structure for three basenents and the ground floor upto 10th fl oor
were al nost conpl eted by 1987 and the 11th and 12th fl oors have been
constructed during the year 1990-1991. bjection to the report dated
29.10. 2001 of Justice Bahri has been filed by Tejwant Singh

We shall deal in detail with the findings of the Comm ssion and

the objections filed. Pursuant to the directions given by the

Conmi ssion, informations were subnmitted by Tejwant Singh and others

whi ch the Commi ssion felt to be distorted. They were in the shape of
copies of the | edgers and a report of the Chartered Accountant.
Conmi ssi on, however, obtained copies of the Bal ance Sheets and
Director’s reports of various conpani es of the Skipper Goup fromthe
Regi strar of Conpani es. During hearing, Tejwant Singh, Prabhjeet Singh
and their enpl oyees were heard by the Commi ssion. Representative of
the Flat Oamners’ Association (in'short the 'Association’) was al so
heard. The Conmi ssion noted that Skipper Sales Pvt. Ltd. and Ski pper
Tower Pvt. Ltd. were two conpanies which dealt with the building
projects. The forner was incorporated on 23.6.1997 and the equity
share hol di ng was owned by Tej want Singh and his w fe 'on one side and
Sh. Harpreet Singh and Harveer Singh-both sons of |nderjeet Singh, on
the other. Wth reference to the Director’s report for the period from
23rd June, 1977 to 30th July, 1978, the Conm ssion found that

Rs. 27,57,000/- were paid to the real owners of 22, Barakhanba Road
property while entering into collaboration agreenents with themand the
project was |aunched thereafter. Soon after the agreenent

Rs. 86, 74, 455/ - were collected fromthe prospective buyers for the
conmer ci al space. The Conmmi ssion noted fromthe subsequent Bal ance
Sheets and other financial statements and Director’s Reports that

anot her project at 5, Bhagwan Dass Road was taken up. There was al so
another project i.e. at 89, Nehru Place. Wth reference to the Bal ance
Sheets and the financial statenents of Skipper Sales, it was noted that
the said conpany was giving loans to its sister concerns and conpani es
and as per the Bal ance Sheet relatable to the financial year 1985-86,
Rs. 17,04, 08, 637/ - had been coll ected as booki ng anobunts, -andt he anount
pertains to both 22, Barakhanba Road and 89, Nehru Pl ace Project. The
Bal ance Sheet referred to above, indicated that Rs. 16, 00,00, 334/- had
been given to sister conpanies and the cost of construction in respect
of both the projects was Rs. 6, 32,18,900/-. The two groups wanted to
separate and an agreenment was entered into on 3rd Novenmber, 1986 by
which Tejwant Singh Goup transferred shares in Skipper Sales to the
ot her group and on the basis of said agreenent the project at 22,

Bar akhanba Road was transferred to Skipper Tower. After this transfer
had been effected, the Bal ance Sheet of Skipper Sales relatable to
financial year 1986-87 showed that the booking anpunt relating to 89,
Nehru Pl ace was Rs. 11, 83,19,511/-. Skipper Towers was incorporated on
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18t h Novenber, 1976. Two sons of Tejwant singh i.e. Prabhjot Singh and
Prabhj eet Singh were Directors of this Conpany for sone period and
Tejwant Singh was its Managing Director. According to the records of
Regi strar of Conpani es, Bal ance Sheet and other financial statements
till 30th July, 1987 were avail able but no other statement as required
under the Conpanies Act, 1956 (in short the ’'Conpany Act’) has been
filed thereafter. After |looking into the docunents nade avail abl e and
the informations collected by it, the Comm ssion was of the view that
Rs. 12, 85, 06, 335/- had been collected fromvarious persons for booking
space.

So far as the total expenditure incurred is concerned, the

Conmi ssion took note of the report given by Tilak Raj Tal ukia,

Architect who was engaged by the Flat Owners’ Association. Skipper

Sal es by its conmunication dated 23rd July, 2001 adnmitted that the
excavation work in the foundation was started in 1983 and cl ai ned t hat
Rs. 10, 64, 51, 055/ - was spent during the period from 1983 to 1992. The
Comm ssion took note of the various cal cul ati ons made by Til ak Raj

Tal ukia. /But it thought proper for the purpose of better verification
to engage Shri Ratnakar Nama, Architect and Governnent Valuer to give
anot her report. Shri Nama certified the cost of construction of the
baserment and the construction-upto 10th floor to be Rs.3,18,52,128/-. He
al so indicated that the cost of construction of the 11th and 12th floors

was Rs. 36,89,312/-.  Wth reference to the Bal ance Sheet for the period
ending relatable to accounting period 1987-88, the Comm ssion found
that the total cost of the work in fact was Rs.3,74,21,011/-. This was

taken to be the cost incurred on the construction fromthe basement to
the 10th floor. So far as the 11th and 12th floors are concerned taking
note of the report submitted by Tilak Raj Talukia and Ratnakar Nanma
after making adjustnents for the expenditurein respect of two lifts,
overhead tanks etc. anounting to Rs.85,26,578/-. Further

Rs. 19, 66, 062. 40 for the marbl e cl addi ng-and the bl ack gl asses. The cost
of construction up to 12th floor was accordi ngly worked out as
Rs.5,97,02,963/-. The details indicated are as foll ows:

Cost of construction for basenent (&

G ound floor to 10th fl oor Rs. 3,74,21,011/-

Cost of construction for 11th

& 12th floor Rs- 36,89, 312/ -

Cost of extra itenms as nentioned

Above Rs. 85, 26, 578/ -

Cost of Black d asses Rs. 19, 66,062/~

Amount paid to L&DO Rs. 10, 00, 000/ -

Amount paid to the Omners Rs. 71, 00, 000/ -
Tot al Rs. 5,97, 02, 963/ -

Rupees 50, 74, 751/ - were added as 2% Brokerage, 1.5% Architect Fee
and 5% Adm ni strative Charges to the above figures thus making tota
Rs.6,47,77,714/-. 1t was, therefore, held that a bal ance of
Rs. 6,37,28,621/- was left. The Conmi ssion was of the view that the
above anount was obviously used by giving |loans to sister concerns.

These conpanies utilized the said amount for their respective projects.
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The Chartered Accountants’ report was treated to be unreliable on
the ground that a sumof Rs.1,46,00,000/- received from Jain Shudh
Vanaspati Co. was not included. The Conmission noted that it was
confronted with what was a real mess. The record of the builder was in
a state of anarchy and confusion, and was not reliable. It was observed
that Skippers "Shanel essly plundered the purchasers and harnessed
everything to personal and private advantage."

The objectors had objected to the inclusion of Rs.7,27,504.27
coll ected as additional charges. But no reason could be indicated to
support the plea regardi ng non-inclusion.

In its objection to the Report of the Conmi ssion, the primary

stand was that the cost of construction has been taken at a | ower
figure and the recei pts-were shown at higher figure. The records,
according to the objector, show that the constructi on was not conpleted
in either 1986 or 1987 and the completion was in 1991. Further with
reference to the CPMD rates it was submitted that the cost of
construction i's much higher. According to himthe follow ng cost w ]l
accrue if the construction is conpleted in a particular period:-

1983-87 Rs. 7,84, 86, 534. 66
1983- 88 Rs. 8, 06, 14, 312. 23
1983- 89 Rs. 8, 31,91, 700.75
1983-90 Rs. 8,63,11, 308. 80
1983-91 Rs. 8,99, 21,641.70
1983-92 Rs. 10, 64, 51, 055.64

It was al so pointed out that the Comm ssion proceeded on

erroneous prenises by ignoring the detail s subnitted and the statenents
duly verified by the Chartered Accountant. Reference was also nade to
MCD Departnental instrunents regardi ng Val uer Reports and Plinth Area
Rates from 1950 to June 1997 where reference was made to a deci sion of
this Court in Dr. Balbir Singh v.: MCD (1985 (1) SCC 167). In that case
certain guidelines were |laid down for determ nation of the rateable

val ue of the properties subject to Rent Control Legi'slation

We have considered the Report of the Commi ssion and the

hjections. It appears that objections, so far as the cost as raised
are based on hypothetical figures. On perusal of the Commission’s
Report we find that it not only made an effort to co-ordinate the
various figures submtted by the conpany, but al so engaged the services
of qualified valuers who, on the basis of avail abl e data, worked out
the figures.

It would be relevant only to point out so far as the Chartered
Accountants’ certificates are concerned that they were un-audited
statenments and appear to have been conpiled fromwhatever details were
furni shed by the Conpany. It is fairly accepted by the | earned counse
for Tejwant Singh that conplete docunments were not “produced before the
Conmi ssion. The plea taken for non production was that they were

sei zed by the Central Bureau of Investigation/Police officials.

There is substance in the comm ssions’ findings that the accounts

were cooked up. Copies of certain | edger accounts were produced before
the Commission. It noticed that white fluid was used to obliterate the
entries. A rather vague and fanciful explanation was given that since
the ambunts did not relate to the project in question the entries were
obliterated. Interestingly, no explanation was offered as to which
project the entries related and/or the nature of the entries.

We are of the considered view that the nore detail ed worki ng out,
as done by the Conmission, has to be preferred over hypothetica
figures given in the objection on the basis of inconplete and/or
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mani pul ated data. Therefore, the Report submtted by Justice Bahri
Conmi ssion is accepted.

In respect of Technology Parks Ltd. (in short "TPL') there are
two projects. One relates to village Tushi ana Bl ock Bi sarakh Tehsi
Dadri Ghazi abad \ 026 G eater Noida and other relates to plot nos. 23 and
26 Vai shali Parks Apartnment \026 Vai shali Ghazi abad. The Conmission in its
reports dated 5.9.2001 and 3.12.2001 has subnitted its report in
respect of two projects and transactions of TPL. As noted above, at
present, consideration is tothe report so far as it relates to plot
nos. 23 and 26 Vai shali Parks Apartment\026Vai shali Ghaziabad. Referring
to the conmuni cation from Ghazi-abad Devel opnent Authority (in short
"GDA') /it has noted that plot nos. 23 and 26 Vai shali Parks Apartnent \026
Vai shal i Ghaziabad were allotted to Ms Kanchan Properties, Kanpur for
a sum of ‘Rs.1.20 crores; 50%of the price had been deposited by the
al l ottee and the possessi on was handed over to the allottee and the
plan for constructing a nulti storeyed building was al so sancti oned.
Bal ance 50% of the price was yet to be paid and the sanme had not been
pai d upto 31st Decenber, 1995. The anpunt payabl e inclusive of interest
etc. is Rs.1,04,74,452/-. Though tinme was extended, the deposit had not
been made and the al lotment was cancelled and the order of cancellation
was conmuni cated to the allottee on 4.4.1996.- Proceedi ngs were
initiated under the applicable Public Prem ses Eviction Act for
obt ai ni ng possession. The area allotted was 4840 sqg. yds. in terns of
Menor andum of Under standing (i-n short 'MOU ) between Ms Kanchan
Properties and Ms Al deco Housing and Industries on one side and TPL on
the other side. The rights of the said plot were transferred to TPL
for a consideration of Rs.87.75 lakhs. In the agreenent it was noted
that the original allottee had paid Rs.70 | akhs towards principa
amount and Rs. 2. 25 | akhs towards i nterest to GDA and bal ance anopunt
with other demands of the authority were to be paid by TPL. The
Conmi ssion noted that 15 fl oors + basenent and ground fl oor were
sanctioned for this plot. On verification it was found that bare
structure upto 9 floors including basenent were constructed. Upto
signing of MU, no booking had been done for sale of flats in the
project. The MOU was executed between TPL, Aman Associates, Mdhu
Kanboj on one side and M s Shi kha Devel opers Ltd. (in short ' Shikha')
on the other side on 18th January, 1999. 1In ternms of this MW plot Nos.
23 and 26 Vaishali Parks Apartnent \026 Vaishali Ghazi abad had been
transferred to Shikha for a consideration of Rs.50 lacs. In |ieuof
consi deration, TPL had purchased a flat measuring 2500 sq. ft. at 1E/ 2
Jhandewal an Extn., New Del hi in the nane of M ss Madhu Kamboj. The
sai d Jhandewal an flat belongs to Ms Aman Associates and that is why a
tripartite agreenent had been entered into. It was noted by the
Conmi ssion that the sanctioned area of the project i's 109000+13250 sg.
ft. and the covered area is 177250 sq. ft. It was clained that
Rs. 2, 30,52,833/- was spent for raising the structure. ' So far as pl ot
no. 26 Vai shali G oup Housi ng Scheme of 4840 sqg. yds. is concerned, the
same was allotted to Ms Charanjit Kochar, a partnership firm (in short
"Kochar") on | easehold basis by GDA. The Conmm ssion has noted that the
address of Ms Charanjit Kochar is N-268 Greater Kailash-11, New Del hi
and the price was Rs.1.20 crores and 50% of the price had been
deposited and possessi on was delivered. Building plans were al so
sanctioned. On failure of the allottee to pay the bal ance price al ong
with interest, the allotnent had been cancell ed. Basenent, ground
floor and 8 nore floors were sanctioned and the structure constructed
was upto 8 floors. It was clainmed that the sanctioned covered area was
1,70,357 sq. ft. But inreality it was 1.06,000 Sq. ft. + 13250 Sq
ft. for the basenent. The total cost of construction was clainmed to be
Rs. 2,17,00,000/-. Ms Charanjit Kochar had made the booki ngs and
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collected Rs.1,43,29,344/- fromthe purchasers of the plots. The rights
in the project were transferred to TPL for a consideration of

Rs. 30, 00, 000/-. According to the terns of MO, the persons who had made
t he bookings were still to pay Rs.18,43,371.50. This plot was al so
transferred to Shikha vide MOU dated 18th January, 1999.

The Conmi ssion issued public notices inviting claims fromthe
nmenbers of public who had booked spaces in both the projects of plot 23
and 26 Vaishali Parks Apartnent. Individual notices were also sent to
the persons whose addresses were avail abl e.

In response, 619 clainmants clainmed to have made booki ngs. The
amount of total clains which has been accepted conmes to
Rs.5,62,76,875/- while the anbunt of rejected clains conmes to
Rs. 18,58,473/-. The total area booked by the clai mants whose cl ai ns
have been accepted cones to 353615 sq. ft. CQut of the total clains 360
cl ai mants sought for refund of their deposited amunts while 230
claimants continued to stake their claimfor allotment of plots booked.
11 clains were rejected. It was noted that 18 clainms were regi stered
twi ce. The claimnts who clai med all otment have booked total area of
118947 sq. ft.

During the course of hearing, M. Sanjay Parikh, |earned counse
appearing for the claimnts submtted that those persons who had
clainmed allotnment were not insisting on it and, in fact, would al so
like to get refund of the deposited ampunt with reasonable interest.

Learned counsel appearing for TPL subnmitted that after it had
transferred the interest to Shikha, it had no subsisting interest.

One question which arises for consideration is that the

construction of 128 flats had been sanctioned: If the allotnents are to
be made to all those who claimallotnent there will be sone controversy
as to who of the 230 clainmants who are interested in allotment will get
from 128 sanctioned flats. In that context, M. Parekh had submtted
that there was no rigidity on the allotnment aspect and as noted above,

depositors will be happy to have the anpbunt refunded with reasonable
interest. It appears that the anmount clai ned by GDA was deposited by
Shi kha and it was treated to be a fresh sanction.” It is to be noted

that Kochar never appeared before this Court during earlier

proceedi ngs. There was no negotiation w th Kochar by the GDA and on
the contrary negotiation was wi th Shi kha. Caimof Kochar that the
deposit was nmade by Shikha on its behal f does not warrant acceptance.
Though it was subnitted by TPL that area as available w |l be
sufficient to take care of the claimants, there can be no definite
direction to all claimnts because original sanction related to 128
flats. After having entered into arrangenent wi th Shikha TPL has no
further role to play. Therefore, both TPL and Kochar go out of picture.

Learned counsel appearing for Shikha submitted that if three
nonths' tine is granted, it shall be able to pay all the 590 clai nants
(360 depositors who have cl aimed refund and 230 who were interested in
getting plots but have alternatively prayed for refund). It is
submtted that if construction is permtted, Shikha wll refund the
amount with interest. W accept the prayer subject to follow ng
condi tions:

(1) An undertaking shall be filed before this Court within tw weeks
fromtoday clearly stating the undertaking of Shikha to pay back

all the 590 allottees the amobunt they had deposited and accepted

by the Comm ssion along with 8% interest fromthe date of deposit

till the date of paynent.

(2) Construction on the area in question shall be pernitted on the
basi s of sanctioned plan. But no sale of the properties is
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permtted until paynent is fully made by the Shikha.

(3) A bank guarantee covering the entire amount payable al ongwith
interest shall be furnished and filed with the Registrar Genera

of this Court. After all the clains are settled, the Registrar

General on verification of the docunents to be filed regarding

full paynment of all the claimants shall discharge the Bank
guarantee with due intimation to the bank(s) giving the
guar ant ee.

We feel it would be appropriate to appoint a senior judicia
officer to scrutinize the clains of all the claimnts other than those
who are to be paid by Shikha and to direct disbursenent of the anpunts
out of the surplus available fromthe sale of 3 Aurangzeb Road
property. W are inforned that several legally enforceable
j udgrent s/ decr ees/ orders have been passed to which effect has to be
given. The officer to be appointed shall al so exam ne the
enforceability of the judgnments/decrees/orders in question, and pass
appropriate orders regarding paynment, if any, to be nmde. The
properties identified by the Conmm ssion to have been acquired of,
application of funds received fromthe depositors nmay be attached and
such other assets and properties which in his prima facie opinion
appear to have been acquired out of such ampunt may al so be attached by
the officer. Such assets and properties may be put up to sale by him
If any objection is raised within two nonths of the date of attachnent,
the officer shall consider the same and with his views and findings
pl ace the matter before this Court for further orders.

W request the Hon' ble Chief Justice of the Delhi High Court to
nom nate a suitable judicial officer for the purpose. The officer
shoul d not be bel ow the rank of Additional District and Sessions Judge.

Consi dering the pains taken by M. Dayanand Krishnan, | earned
amicus to assist the Court in dealing with the conplex matters, it
woul d be unfair not to direct payment of honorariumto him Presently,
et a sumof Rs.50,000/- be paid to himby the Registry out of the
surplus available fromthe sal e of 3, Aurangzeb Road property.

Call the nmatter after four nonths for further orders and
di rections.




