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IN THE HIGH COURT OF MADHYA PRADESH
AT JABALPUR

BEFORE

HON'BLE SHRI JUSTICE ACHAL KUMAR PALIWAL
Criminal Appeal No. 2423/2015

DHEERENDRA SINGH
Versus

MAHENDRA SINGH

Appearance:
Shri Akhil Singh— Advocate for the appellant.

Shri Aniket Tiwari —Advocate for the respondent.

RESERVED ON : 27.03.2025
PRONOUNCED ON : 17.05.2025

This appeal having been heard and reserved for judgment, coming on for pro-
nouncement on this day, the court passed the following

ORDER

Appellant/complainant has preferred this leave to appeal under Section
378(4) of Code of Criminal Procedure, 1973, against judgment dated 13.03.2015
passed by Judicial Magistrate First Class, Beohaari, District-Shahdol (M.P.) in
criminal case No0.70/2013, whereby respondent/accused has been acquitted of

offence punishable under Section 138 of NI Act relating to issuance of cheque of

Rs.21,50,000/-.

2. Leave to appeal was granted by this Court vide order dated 03.09.2015.
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3. Brief facts relevant for the disposal of this appeal are that

appellant/complainant Dheerendra Singh filed a complaint under Section 138 of
N.I. Act on the ground that he had advanced an amount of Rs. 21,50,000/- to
respondent/accused and that was not refunded by the respondent/accused. Later on,
respondent/accused gave appellant/complainant account payee cheque No.216084
dated 07.10.2012 of an amount of Rs. 21,50,000/- for discharge of aforesaid
liability. When appellant/complainant presented aforesaid cheque for payment,
then, the same was dishonored on the ground that there is insufficient amount in
the bank account of respondent/accused. Thereafter, appellant/complainant issued
a notice to respondent/accused but despite receipt of the same, respondent/accused
did not pay the amount.

4. Learned counsel for the appellant submits that in the instant case, date,
signature, hand writing of cheque (Ex.P/1) are not in dispute. The only defence
taken by the respondent/accused is that aforesaid cheque was lost when the bag of
respondent, containing aforesaid blank cheque with signature was lost. Learned
counsel for the appellant also submits that there is nothing on record to show that
any FIR was lodged by respondent with respect to loss of aforesaid bag containing
cheque (Ex.P/1) and other documents. Further, after referring to non-applicant
witness No.2, it is urged that witness has admitted that Ex.D/1's complaint was not
found to have been received in police station. Learned Trial Court has wrongly
mentioned in paras 8 and 9 of judgment that appellant failed to explain the source

of amount properly. It is also urged that appellant has given Rs.21,50,000/- in cash

srsrp gty 1O respondent/accused, aforesaid amount was arranged by taking loan as well as
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from PW-2, who got encashed his FD of an amount of Rs.6,00,000/-. Further, after

referring to John K. Abraham Vs. Simon C.Abraham and Another, (2014) 2
SCC 236, it is urged that in aforesaid case, beside issue pertaining to source of
fund, other issues were also involved. Further, after referring to para 10 of PW-1
(complainant), it is also urged that therein source of fund has been explained by
complainant. Further, as signature on cheque was not in dispute, therefore, in view
of presumption under Section 139 of NI Act, complainant is not required to prove
anything else. With respect to aforesaid submissions, learned counsel for the
appellant has relied upon P.Rasiya Vs. Abdul Nazar and Anr., Criminal appeal
No. 1233-1235 of 2022, decided by Hon’ble Apex Court on 12.08.2022 and
Rangappa Vs. Sri Mohan, (2010) 11 SCC 441 and Bhupesh Rathod Vs.
Dayashankar Prasad Chaurasia and another, (2022) 1 SCC (Cri) 514. On
above grounds, it is urged that appeal filed by the appellant be allowed and
impugned judgment passed by the Trial Court be set aside.

S. Learned counsel on behalf of respondent/accused submits that loss of bag,
which contained cheque (Ex.P/1), was duly reported to police station on
15.08.2012 vide Ex.D/1's complaint. It is also urged that appellant/complainant has
failed to prove source of amount of Rs.21,50,000/-. Neither in complaint nor in
evidence adduced by appellant, details of loan and FD have been mentioned.
Appellant also did not clarify as to in whose presence aforesaid amount was given
to respondent. As per appellant’s case, the amount is alleged to have been given in

two installments in the year 2008-2009. But it has not been clarified as to when

somenaveries ANd Where and how much amount was given on which date. It is also not clear
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from evidence as to from which bank and how much loan was taken. Testimonies

of PW-1 and PW-2 are contradictory with respect to handing over of cheque
(Ex.P/1) to complainant. PW-2 is an interested witness. Further, learned counsel

for the respondent after referring and relying upon Dattatraya Vs. Sharanappa,

(2024) 8 SCC 573, submits that in para 28, 30 and 32 of aforesaid judgment, it has

been mentioned as to how presumption under Section 139 of NI Act can be
rebutted. On above grounds, it is urged that judgment passed by the Trial Court is
just and proper and no interfere is required. Hence, appellant’s appeal be
dismissed.

6. Heard. Perused record of the case.

Analysis and findings:-

7. There can be no dispute that in matters relating to alleged offences under
Section 138 of the N.I. Act, the complainant has only to establish that the cheque
was genuine, presented within time and upon it being dishonoured, due notice was
sent within 30 days of such dishonor, to which re-payment must be received within
15 days, failing which a complaint can be preferred by the complainant within one
month as contemplated under Section 142(1)(b) of the Act.

8.  On the other hand, the foremost defence available to the accused is to deny
the very liability to pay the amount for which the cheque was issued on the ground
that it was not a ‘legally enforceable debt’ under the Act.

9.  Perusal of submissions of both the parties as well as impugned judgment

reveals that learned Trial Court has acquitted respondent/accused primarily on the

SH— ground that respondent/accused succeeded in rebutting the presumption under



5
Section 139 read with Section 118 of N.I. Act and appellant/complainant failed to

establish the source of amount of Rs. 21,50,000/-, that was allegedly advanced to
respondent/accused.

10. Therefore, primary question for determination before this Court is as to
whether learned Trial Court was justified in acquitting respondent/accused on
aforesaid ground for the offence under Section 138 of N.I. Act. With respect to
aforesaid, basic questions to be addressed to are twofold: as to whether the
appellant/complainant had established the ingredients of Section 118 and 139 of
N.I. Act, so as to justify drawing of the presumption envisaged therein; and if so,
as to whether the respondent/accused had been able to displace such presumption
and to establish a probable defence whereby, the onus would again shift to the
complainant.

11. Before proceeding further, it would be appropriate to refer the relevant
provisions contained in Sections 118 and 139 of N.I. Act and they are as follows:-

“118. Presumption as to negotiable instruments.- Until the contrary
is proved, the following presumptions shall be made:--

(a) of consideration-that every negotiable instrument was made or
drawn for consideration, and that every such instrument, when it has
been accepted, indorsed, negotiated or transferred, was accepted,
indorsed, negotiated or transferred for consideration;

(b) as to date-that every negotiable instrument bearing a date was
made or drawn on such date;

(c) as to time of acceptance-that every accepted bill of exchange was
accepted within a reasonable time after its date and before its

maturity;
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(d) as to time of transfer-that every transfer of a negotiable instrument

was made before its maturity;

(e) as to order of endorsements-hat the endorsements appearing upon a
negotiable instrument were made in the order in which they appear
thereon;

(f) as to stamps- that a lost promissory note, bill of exchange or
cheque was duly stamped;

(g) that holder is a holder in due course-that the holder of a negotiable
instrument is a holder in due course;

139. Presumption in favour of holder - It shall be presumed, unless
the contrary is proved, that the holder is a cheque received the cheque
of the nature referred to in section 138 for the discharge, in whole or

in part, if any debt or other liability."

12. So far as the question of existence of basic ingredients for drawing of
presumption under Sections 118 and 139 of N.I. Act is concerned, evidently
respondent/accused has admitted his signature on cheque Ex. P/1 and it is also not
in dispute that aforesaid cheque has been drawn on a bank account maintained by
the respondent/accused. The aforesaid cheque was presented in the bank concerned
within the period of its validity and was returned unpaid for the reason that there
was insufficient amount in the account. All the basis ingredients of Section 138 of
N.I. Act as also of Sections 118 and 139 of N.I.Act are apparent on the face of the
record. The trial Court had also consciously taken note of these facts and had
drawn the requisite presumption. Therefore, it is required to be presumed that the
cheque in question was drawn for consideration and the holder of the cheque i.e.
the complainant received the same in discharge of an existing debt. The onus,

Signature-Not Verified
)

Signed by: VAISBALI

AGRAWAL

Signing nme:ﬁ-os-zozs
18:17:11



7
therefore, shifts on the respondent/accused to establish a probable defence so as to

rebut such a presumption.

Scope of presumption under Section 139 and 118 of N.I. Act and the nature

and extent of evidence required to rebut the same:-

13. Before discussing and examining the facts of the case/evidence on merit, it
would be appropriate to refer relevant pronouncements pertaining to aforesaid.

14. A three judge benchs of Hon’ble Apex Court in Rangappa Vs. Sri Mohan,

(2010)11 SCC 441, while discussing and examining the scope of presumption

under section 118 and 139 of N.I. Act and nature of evidence required to rebut the
same, has held as under:-

“3. The legal question before us pertains to the proper interpretation
of Section 139 of the Act which shifts the burden of proof on to the
accused in respect of cheque bouncing cases. More specifically, we
have been asked to clarify the manner in which this statutory
presumption can be rebutted.
16. All of these circumstances led the High Court to conclude that the
accused had not raised a probable defence to rebut the statutory
presumption. It was held that:
“6. Once the cheque relates to the account of the accused
and he accepts and admits the signatures on the said cheque,
then initial presumption as contemplated under Section 139
of the Negotiable Instruments Act has to be raised by the
court in favour of the complainant. The presumption referred
to in Section 139 of the NI Act is a mandatory presumption
and not a general presumption, but the accused is entitled to
rebut the said presumption.
What is required to be established by the accused in order
to rebut the presumption is different from each case under
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the given circumstances. But the fact remains that a mere

plausible explanation is not expected from the accused and it
must be more than a plausible explanation by way of rebuttal
evidence. In other words, the defence raised by way of
rebuttal evidence must be probable and capable of being
accepted by the court.

The defence raised by the accused was that a blank
cheque was lost by him, which was made use of by the
complainant. Unless this barrier is crossed by the accused,
the other defence raised by him whether the cheque was
issued towards the hand loan or towards the amount spent by
the complainant need not be considered . ”

Hence, the High Court concluded that the alleged discrepancies on
part of the complainant which had been noted by the trial court were
not material since the accused had failed to raise a probable defence
to rebut the presumption placed on him by Section 139 of the Act.
Accordingly, the High Court recorded a finding of conviction.

19. It has been contended on behalf of the appellant-accused that the
presumption mandated by Section 139 of the Act does not extend to the
existence of a legally enforceable debt or liability and that the same
stood rebutted in this case, keeping in mind the discrepancies in the
complainant's version. It was reasoned that it is open to the accused to
rely on the materials produced by the complainant for disproving the
existence of a legally enforceable debt or liability. It has been
contended that since the complainant did not conclusively show
whether a debt was owed to him in respect of a hand loan or in
relation to expenditure incurred during the construction of the
accused's house, the existence of a legally enforceable debt or liability
had not been shown, thereby creating a probable defence for the
accused.

26. In light of these extracts, we are in agreement with the

respondent-claimant that the presumption mandated by Section 139 of
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the Act does indeed include the existence of a legally enforceable debt

or liability. To that extent, the impugned observations in Krishna

Janardhan Bhat Vs. Dattatraya G. Hegde, (2008) 4 SCC 54 may not

be correct. However, this does not in any way cast doubt on the
correctness of the decision in that case since it was based on the
specific facts and circumstances therein. As noted in the citations, this
is of course in the nature of a rebuttable presumption and it is open to
the accused to raise a defence wherein the existence of a legally
enforceable debt or liability can be contested. However, there can be
no doubt that there is an initial presumption which favours the
complainant.

27. Section 139 of the Act is an example of a reverse onus clause that
has been included in furtherance of the legislative objective of
improving the credibility of negotiable instruments. While Section 138
of the Act specifies a strong criminal remedy in relation to the
dishonour of cheques, the rebuttable presumption under Section 139 is
a device to prevent undue delay in the course of litigation. However, it
must be remembered that the offence made punishable by Section 138
can be better described as a regulatory offence since the bouncing of a
cheque is largely in the nature of a civil wrong whose impact is
usually confined to the private parties involved in commercial
transactions. In such a scenario, the test of proportionality should
guide the construction and interpretation of reverse onus clauses and
the accused/defendant cannot be expected to discharge an unduly high
standard or proof.

28. In the absence of compelling justifications, reverse onus clauses
usually impose an evidentiary burden and not a persuasive burden.
Keeping this in view, it is a settled position that when an accused has
to rebut the presumption under Section 139, the standard of proof for
doing so is that of preponderance of probabilities'. Therefore, if the
accused is able to raise a probable defence which creates doubts

about the existence of a legally enforceable debt or liability, the
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prosecution can fail. As clarified in the citations, the accused can rely

on the materials submitted by the complainant in order to raise such a
defence and it is conceivable that in some cases the accused may not

b

need to adduce evidence of his/her own.’

15. Hon’ble Apex Court in_Rohitbhai Jivanlal Patel Vs. State of Gujarat and

another, (2019) 18 SCC 106 has also discussed the issue and has held as under:-

“16. In Rangappa v. Sri Mohan : (2010) 11 SCC 441, this Court has
reiterated and summarised the principles relating to presumptions
under Sections 118 and 139 of the NI Act and rebuttal thereof in the
following:-
"26. In the light of these extracts, we are in agreement with
the respondent claimant that the presumption mandated by
Section 139 of the Act does indeed include the existence of
a legally enforceable debt or liability. To that extent, the
impugned observations in Krishna Janardhan Bhat may not
be correct. However, this does not in any way cast doubt on
the correctness of the decision in that case since it is based
on the specific facts and circumstances therein. As noted in
the citations, this is of course in the nature of a rebuttal
presumption and it is open to the accused to raise a defence
wherein the existence of a legally enforceable debt or
liability can be contested. However, there can be no doubt
that there is an initial presumption which favours the
complainant.
27. Section 139 of the Act is an example of a reverse onus
clause that has been included in furtherance of the
legislative objective of improving the credibility of
negotiable instruments. While Section 138 of the Act
specifies a strong criminal remedy in relation to the

dishonour of cheques, the rebuttable presumption under
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Section 139 is a device to prevent undue delay in the course

of litigation. However, it must be remembered that the
offence made punishable by Section 138 can be better
described as a regulatory offence since the bouncing of a
cheque is largely in the nature of a civil wrong whose
impact is usually confined to the private parties involved in
commercial transactions. In such a scenario, the test of
proportionality should guide the construction and
interpretation of reverse onus clauses and the defendant-
accused cannot be expected to discharge an unduly high
standard of proof.
28. In the absence of compelling justifications, reverse onus
clauses usually impose an evidentiary burden and not a
persuasive burden. Keeping this in view, it is a settled
position that when an accused has to rebut the presumption
under Section 139, the standard of proof for doing so is that
of "preponderance of probabilities". Therefore, if the
accused is able to raise a probable defence which creates
doubts about the existence of a legally enforceable debt or
liability, the prosecution can fail. As clarified in the
citations, the accused can rely on the materials submitted
by the complainant in order to raise such a defence and it
is conceivable that in some cases the accused may not need
to adduce evidence of his/her own."
17. On the aspects relating to preponderance of probabilities, the
accused has to bring on record such facts and such circumstances
which may lead the Court to conclude either that the consideration
did not exist or that its non- existence was so probable that a prudent
man would, under the circumstances of the case, act upon the plea
that the consideration did not exist. This Court has, time and again,
emphasized that though there may not be sufficient negative evidence

which could be brought on record by the accused to discharge his
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burden, yet mere denial would not fulfill the requirements of rebuttal

as envisaged under Section 118 and 139 of the NI Act. This court

stated the principles in the case of Kumar Exports Vs. Sharma

Carpets, (2009) 2 SCC 513 as follows:
""20. The accused in a trial under Section 138 of the Act
has two options. He can either show that consideration and
debt did not exist or that under the particular
circumstances of the case the non-existence of
consideration and debt is so probable that a prudent man
ought to suppose that no consideration and debt existed. To
rebut the statutory presumptions an accused is not expected
to prove his defence beyond reasonable doubt as is
expected of the complainant in a criminal trial. The
accused may adduce direct evidence to prove that the note
in question was not supported by consideration and that
there was no debt or liability to be discharged by him.
However, the court need not insist in every case that the
accused should disprove the non- existence of
consideration and debt by leading direct evidence because
the existence of negative evidence is neither possible nor
contemplated. At the same time, it is clear that bare denial
of the passing of the consideration and existence of debt,
apparently would not serve the purpose of the accused.
Something which is probable has to be brought on record
for getting the burden of proof shifted to the complainant.
To disprove the presumptions, the accused should bring on
record such facts and circumstances, upon consideration of
which, the court may either believe that the consideration
and debt did not exist or their non-existence was so
probable that a prudent man would under the
circumstances of the case, act upon the plea that they did

not exist. Apart from adducing direct evidence to prove that
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the note in question was not supported by consideration or

that he had not incurred any debt or liability, the accused

may also rely upon circumstantial evidence and if the

circumstances so relied upon are compelling, the burden

may likewise shift again on to the complainant. The

accused may also rely upon presumptions of fact, for

instance, those mentioned in Section 114 of the Evidence

Act to rebut the presumptions arising under Sections 118

and 139 of the Act.

21. The accused has also an option to prove the non-

existence of consideration and debt or liability either by

letting in evidence or in some clear and exceptional cases,

from the case set out by the complainant, that is, the

averments in the complaint, the case set out in the statutory

notice and evidence adduced by the complainant during the

trial. Once such rebuttal evidence is adduced and accepted

by the court, having regard to all the circumstances of the

case and the preponderance of probabilities, the evidential

burden shifts back to the complainant and, therefore, the

presumptions under Sections 118 and 139 of the Act will

not again come to the complainant's rescue."
18. In the case at hand, even after purportedly drawing the
presumption under Section 139 of the NI Act, the Trial Court
proceeded to question the want of evidence on the part of the
complainant as regards the source of funds for advancing loan to the
accused and want of examination of relevant witnesses who allegedly
extended him money for advancing it to the accused. This approach of
the Trial Court had been at variance with the principles of

presumption in law. After such presumption, the onus shifted to the

accused and unless the accused had discharged the onus by bringing

on record such facts and circumstances as to show the preponderance

of probabilities tilting in his favour, any doubt on the complainant's
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case could not have been raised for want of evidence regarding the

source of funds for advancing loan to the accused-appellant. The

aspect relevant for consideration had been as to whether the accused-

appellant has brought on record such facts /material/ circumstances

which could be of a reasonably probable defence

20. Hereinabove, we have examined in detail the findings of the trial
court and those of the High Court and have no hesitation in
concluding that the present one was clearly a case where the decision
of the trial court suffered from perversity and fundamental error of
approach, and the High Court was justified in reversing the judgment
of the trial court. The observations of the trial court that there was no
documentary evidence to show the source of funds with the respondent
to advance the loan, or that the respondent did not record the
transaction in the form of receipt of even kachcha notes, or that there
were inconsistencies in the statement of the complainant and his
witness, or that the witness of the complaint was more in the know of
facts, etc. would have been relevant if the matter was to be examined
with reference to the onus on the complaint to prove his case beyond
reasonable doubt. These considerations and observations do not stand
in conformity with the presumption existing in favour of the
complainant by virtue of Sections 118 and 139 of the NI Act. Needless
to reiterate that the result of such presumption is that existence of a
legally enforceable debt is to be presumed in favour of the
complainant. When such a presumption is drawn, the factors relating
to the want of documentary evidence in the form of receipts or
accounts or want of evidence as regards source of funds were not of
relevant consideration while examining if the accused has been able to
rebut the presumption or not. The other observations as regards any
variance in the statement of complainant and witness, or want of
knowledge about dates and other particulars of the cheques; or
washing away of the earlier cheques in the rains though the office of

the complainant being on the 8th floor had also been irrelevant
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factors for consideration of a probable defence of the appellant.

Similarly, the factor that the complainant alleged the loan amount to
be Rs 22,50,000 and seven cheques being of Rs 3,00,000 each leading
to a deficit of Rs 1,50,000, is not even worth consideration for the
purpose of the determination of real questions involved in the matter.
May be, if the total amount of cheques exceeded the alleged amount of
loan, a slender doubt might have arisen, but, in the present matter, the
total amount of 7 cheques is lesser than the amount of loan.
Significantly, the specific amount of loan (to the tune of Rs 22,50,000)
was distinctly stated by the appellant-accused in the aforesaid
acknowledgment dated 21-3-2017.
21. On perusing the order of the trial court, it is noticed that the trial
court proceeded to pass the order of acquittal on the mere ground of
“creation of doubt” . We are of the considered view that the trial
court appears to have proceeded on a misplaced assumption that by
mere denial or mere creation of doubt, the appellant had successfully
rebutted the presumption as envisaged by Section 139 of the NI Act. In
the scheme of the NI Act, mere creation of doubt is not sufficient.
22. The result of discussion in the foregoing paragraphs is that the
major considerations on which the trial court chose to proceed clearly
show its fundamental error of approach where, even after drawing the
presumption, it had proceeded as if the complainant was to prove his
case beyond reasonable doubt. Such being the fundamental flaw on
the part of the trial court, the High Court cannot be said to have acted
illegally or having exceeded its jurisdiction in reversing the judgment
of acquittal. As noticed hereinabove, in the present matter, the High
Court has conscientiously and carefully taken into consideration the
views of the trial court and after examining the evidence on record as
a whole, found that the findings of the trial court are vitiated by
perversity. Hence, interference by the High Court was inevitable,

rather had to be made for just and proper decision of the matter.
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23. For what has been discussed hereinabove, the findings of the High

Court convicting the appellant-accused for the offence under Section

138 of the NI Act deserve to be, and are, confirmed.”

16. Hon’ble Apex Court in_Dattatraya Vs. Sharanappa, (2024) 8 SCC 573,

has also examined the nature and extent of presumption as well as nature of
evidence required for rebutting the presumption and has held as under:-

“19. Chapter XIII of the NI Act 1881, of which Section 118 is a
part, lays down special rules for evidence to be adduced within the
scheme of the Act herein. As the text of the said provision showcases,
it raises a rebuttable presumption as against the drawer to the extent
that the concerned negotiable instrument was drawn and subsequently
accepted, indorsed, negotiated, or transferred for an existing
consideration, and the date so designated on such an instrument is the
date when the concerned negotiable instrument was drawn. It is also
further presumed that the same was transferred before its maturity and
that the order in which multiple endorsements appear on such an
instrument, that is the deemed order thereon. Lastly, the holder of a
negotiable instrument is one in its due course, subject to a situation
where the concerned instrument while being obtained from a lawful
owner and from his or her lawful custody thereof through undertaking
of an offence as contemplated under any statute or through the means
of fraud, the burden to prove him or her being a holder in due course,
instead, lies upon such a holder.

20. Accordingly, to begin with, the bare provision of Section 139 of the
NI Act 1881 is reproduced herein below:
“139. Presumption in favour of holder—It shall be
presumed, unless the contrary is proved, that the holder of
a cheque received the cheque of the nature referred to in
sectionl38 for the discharge, in whole or in part, of any

debt or other liability.”
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The aforesaid presumption entails an obligation on the court

conducting the trial for an offence under Section 138 of the NI Act
1881 to presume that the cheque in question was issued by the drawer
or accused for the discharge of a particular liability. The use of
expression ‘“shall presume” ameliorates the conundrum pertaining to
the right of the accused to present evidence for the purpose of
rebutting the said presumption. Furthermore, the effect of such
presumption is that, upon filing of the complaint along with relevant
documents, thereby prima facie establishing the case against the
drawer, the onus of proof shifts on the drawer or accused to adduce
cogent material and evidence for rebutting the said presumption, and
as established in Laxmi Dyechem v. State of Gujarat and Others,
(2012) 13 SCC 375 based on preponderance of probabilities.

21. While describing the offence envisaged under Section 138 of
the NI Act 1881 as a regulatory offence for largely being in the nature
of a civil wrong with its impact confined to private parties within
commercial transactions, the 3-Judge Bench in the decision of
Rangappa Vs. Sri Mohan, (2010) 11 SCC 441 highlighted Section
139 of the NI Act 1881 to be an example of a reverse onus clause. This
is done so, as the Court expounds, in the light of Parliament’s intent,
which can be culled out from the peculiar placing of act of dishonour
of cheque in a statute having criminal overtones. The underlying
object of such deliberate placement is to inject and enhance credibility
of negotiable instruments. Additionally, the reverse onus clause serves
as an indispensable “device to prevent undue delay in the course of
litigation”. While acknowledging the test of proportionality and
having laid the interpretation of Section 139 of the NI Act 1881 hereof,
it was further held that an accused cannot be obligated to rebut the
said presumption through an unduly high standard of proof. This is in
light of the observations laid down by a co-ordinate Bench in Hiten P.
Dalal v. Bratindranath Banerjee,(2001) 13 SCC 375 whereby it was
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clarified that the rebuttal ought not to be undertaken conclusively by

an accused, which is reiterated as follows:
“23. In other words, provided the facts required to form the
basis of a presumption of law exist, no discretion is left with
the court but to draw the statutory conclusion, but this does
not preclude the person against whom the presumption is
drawn from rebutting it and proving the contrary. A fact is
said to be proved when,
‘after considering the matters before it, the court
either believes it to exist, or considers its existence
so probable that a prudent man ought, under the
circumstances of the particular case, to act upon
the supposition that it exists.
Therefore, the rebuttal does not have to be conclusively
established but such evidence must be adduced before the
court in support of the defence that the court must either
believe the defence to exist or consider its existence to be
reasonably probable, the standard of reasonability being
that of the ‘prudent man”.
22. Therefore, it may be said that the liability of the defence in cases
under Section 138 of the NI Act 1881 is not that of proving its case
beyond reasonable doubt.
23. In light of the aforesaid discussion, and as underscored by this
Court recently in the decision of Rajesh Jain v. Ajay Singh, (2023) 10
SCC 148 an accused may establish non-existence of a debt or liability
either through conclusive evidence that the concerned cheque was not
issued towards the presumed debt or liability, or through adduction of
circumstantial  evidence vide standard of preponderance of
probabilities.
24. Since a presumption only enables the holder to show a prima facie
case, it can only survive before a court of law subject to contrary not

having been proved to the effect that a cheque or negotiable
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instrument was not issued for a consideration or for discharge of any

existing or future debt or liability. In this backdrop, it is pertinent to
make a reference to a decision of 3-Judge Bench in Bir Singh v.
Mukesh Kumar,(2019) 4 SCC 197
which went on to hold that if a signature on a blank cheque stands
admitted to having been inscribed voluntarily, it is sufficient to trigger
a presumption under Section 139 of the NI Act 1881, even if there is
no admission to the effect of execution of entire contents in the cheque.
27. A comprehensive reference to the Sections 118, 139 and 140 of the
NI Act 1881 gives birth to a deemed fiction which was also articulated
by this Court in K.N. Beena v. Muniyappan, (2001) 8 SCC 458 as
follows:
“6.......... Under section 118, unless the contrary was
proved, it is to be presumed that the negotiable instrument
(including a cheque) had been made or drawn for
consideration. Under section 139 the court has to presume,
unless the contrary was proved, that the holder of the
cheque received the cheque for discharge, in whole or in
part, of a debt or liability. Thus, in complaints under
section 138, the court has to presume that the cheque had
been issued for a debtor’s liability. This presumption is
rebuttable. However, the burden of proving that a cheque
had not been issued for a debt or liability is on the accused.
The Supreme Court in the case of Hiten P. Dalal v.
Bratindranath Banerjee (2001) 6 SCC 16 has also taken
an identical view.
28. Furthermore, on the aspect of adducing evidence for rebuttal of
the aforesaid statutory presumption, it is pertinent to cumulatively
read the decisions of this Court in Rangappa (supra) and Rajesh Jain
(supra) which would go on to clarify that accused can undoubtedly
place reliance on the materials adduced by the complainant, which

would include not only the complainant’s version in the original
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complaint, but also the case in the legal or demand notice,

complainant’s case at the trial, as also the plea of the accused in the
reply notice, his Section 313 CrPC 1973 statement or at the trial as to
the circumstances under which the promissory note or cheque was
executed. The accused ought not to adduce any further or new
evidence from his end in said circumstances to rebut the concerned

Statutory presumption concerned.”

17. From aforesaid pronouncements, the law on the point may be summarized as
under:-

(i)  That, the presumption mandated by Section 139 of N.I. Act,
includes a presumption that there exists a legally enforceable
debt or liability. Thus, there is an initial presumption which
favours complainant;

(i1))  That, the aforesaid presumption is rebuttable;

(i11)  That, the standard of proof required to rebut the presumption is
that of *“ preponderance of probabilities”;

(iv) That, an accused is not required to adduce any independent
evidence to rebut the presumption. It can rebut the
presumption from evidence on record, including that adduced

by the complainant.

FACTUAL ANALYSIS OF THE CASE:-

18. Perusal of submissions of learned counsel for the appellant/complainant
reveals that primarily appellant/complainant’s case is that as respondent/accused

has admitted his signature on Ex. P/1’s cheque, therefore, in view of presumption
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under Sections 118 and 139 of N.I. Act, respondent/accused was required to rebut

the presumption and as respondent/accused has failed to rebut the presumption,
therefore, learned trial Court has wrongly acquitted respondent/accused.

19. On the other hand, perusal of submissions of learned counsel for the
respondent/accused reveals that primarily counsel for the respondent/accused has
advanced twofold submissions on behalf of the respondent/accused i.e. one is that
Ex. P/1’s cheque was lost from respondent/accused while he was going from
Shahdol to Beohari and second one is, that appellant/complainant has failed to
establish/prove source of amount allegedly advanced to respondent/accused.

20. In the instant case, respondent/accused’s signature on Ex. P-1’s cheque are
not in dispute and respondent/accused has not denied his signature on Ex.P/1’s
cheque. In view of Sections 118 and 139 of N.I. Act as well as principles laid down
by Hon’ble Apex Court in pronouncements as referred in preceding paras, initial
presumption is to be raised/drawn in favour of appellant/complainant. Therefore,
question arises as to whether respondent/accused has succeeded in rebutting the
aforesaid presumption.

21. Primary defence of respondent/accused is that he had lost the P/1’s cheque
while he was going from Shahdol to Beohari. Therefore, question arises as to
whether respondent/accused has succeeded in establishing that Ex. P/1’s cheque
was lost while respondent/accused was going from Shahdol to Beohari or
otherwise also.

22. Perusal of cross-examination of appellant/complainant Dheerendra Singh,

srsrp ey OT1 behalf of the respondent/accused, reveals that no such suggestion has been
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given to appellant/complainant Dheerendra Singh that Ex. P/1’s cheque was lost

while respondent/accused was going from Shahdol to Beohari. On the contrary, in
para 11 of cross-examination of appellant/complainant Dheerendra Singh, a
suggestion has been given on behalf of respondent/accused to the effect that
appellant/complainant, after having received accused’s cheque from someone else,
had filled arbitrary amount therein and had filed case before this Court. Further,
para 8 of appellant/complainant’s cross-examination reveals that Ex. P/1’s cheque
was given by respondent/accused in the presence of Upendra Singh and it was
given at house of respondent/accused in Beohari.

23. Similarly, perusal of cross- examination of appellant/complainant witness
Upendra Singh (PW/2) reveals that no such suggestion has been given to the
witness that Ex. P/1’s cheque was lost while respondent/accused was going from
Shahdol to Beohari. The only suggestion given on behalf of respondent/accused to
complainant witness Upendra Singh in para 5 is that no cheque was given by
respondent to Dheerendra Singh in his presence and this suggestion has been
denied by the witness.

24. Respondent/accused has not explained that, if Ex. P/1’s cheque was lost,
then, why no such specific suggestion has been given to appellant/complainant and
his witness and why such suggestion has been given to appellant/complainant that
he received respondent/accused’s cheque from someone else and thereafter filled

arbitrary amount in the same.
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25.  Further, with respect to the defence of respondent/accused that the cheque

was lost, it would be appropriate to refer and reproduce relevant paras of

respondent/accused Mahendra Singh’s deposition which are as under:-

FEIRIET

“01. ™R ERT BV H fa-id 15.08.2012 BRI o1 H ddb HHID
216084 Td TS ol Sl & G H P Tg RUIC @ fgdig
g uST—1 2| RNs T T 97 R SUD sWER & | AT Rl
H Td Aed qY. IHIvT d6 Wl QER §RT 9d BHIG 312913 9
312921 & H U UA< R M IFEl WGl Jdud 9iear
R §RT U< 95 @1 g Ufd S 4902 2| YR § I9d U T
far Tar &1 98 uRardl iR Rig & SHar 21 8Res Rig eter
g & RedaR & 58 a8 Sl & | YRl ¥ U ST U A
AT o7 e IwT § I gRT 9T § 15.08.12 ®I RUlE ols
T ol Sad I b AT BT T YR, diey Ae.Sl., IAD I
AR BB TP dPh TMIVT §6 &1 AT S db IFBT [H AT AT IqH
AE R EER ¥ S UP U] HI B9 BRAT o | 3 e
vEeld ¥ Bl AT 99 2 fhde 89 o Sad [fd wRA Bl
g 1 39 el 11 iR ®© U=l © ol § 911 {6 BRI Jads
eI Bxd 21 fhR 98 S8 & 91 IEsid ¥ <&IgR) 31 Y&l 97 o9
I8 BRI T d <l fb AR SUd Sad a9l s 39 9 98
SHd  BIIGd Aexdsfbd | T8 | R a8 <R o9 vEe
U BRI T dd SHHI Idd o Afed Aol Jel Ao d 98
BRI AR feA7d 15.08.12 B AT H max RuUle fham |

yfcrerterr gRT 27 g R sifraear arar aikard

03. HIcx Wsfehel DI & off @ TN a7 | 9 a1 8] 2 | I
AexTsfhd dws (g @ o | TSI avs Rig =ar &1 o1 | 8vs
T BT 7 BT o1 O I T 8 9| 2vsaTT H HIex Asfbd H
JhshN Bl 967 AT | Ydv= g Ieeld ST U 9e & 3 o
S AT 98 YRS A o S AT SHABT | B BT UAT i o |
I g 99 U9 9 9 99 Ugd 9| 98 Ui 9ol & U
BRI & o faAid 13.08.12 BT IESIA A dell o 99 &a9 =6
o fora fooa g1 & 97 <@1 o7 | SS9 98 W 9F T8 ? o SHdr
[P IEeld § iR T fb <0 § a1 sukigT R § R T e
R Ae A1 99 & HRId Ugdl 99 o [ IFab 81T H o
IS99 Ruré &1 <EU vgsid ¥ BRET 97| S99 "eAT @
IESId H Jol fhar | 98 vEera Rure foae ar & 8l
B SRR TR A7 IR "o e iR 9 39 g
e’ § R 98 foramr | a8 98 B fo 39 9a §
T8 o b el I AR & 8l 0 T 8| SEHI o
¥ fiRT &1 981 sufor’y Saad Ruld sigsiad § 98l &R |
TR H W ST &1 FRAT yddr q81 o saferd a8 R Rure

H Jd9 A I B Fel R RT safed @i
RS | A8l B H 9

oy
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IS 9 SIRE TR ¥ T8 FRT 81 97 R § T 2
e I QBRI a1 § e faqie o Rurd &8 &1 | el 3
Pl fb 97T STIRiE TR IR vESid H Ted & 915 ey § Rure
fhar 59§77 781 e a1 faAid 15.08.12 &I RUIE &I TS | I8 F&!
2 fb SO gRT USIl—2 O =g 9 ¥ o 9 &, & o W
Uiee faTi 3.3.15 I SAAT o 98 gl AU db 9IEr =
RN RN & dd §b ¥ 9N 6 T I & T H | I8 Fal ©
fo fedi® 3.3.15 @I & U2 & AW § 9 U9 ST AT
oG fear mar 2| el 7 wWa: bel F S99 3.3.15 BT SHBT THIT
o3y fhar & W Ui S AT a1 form o o9 $9 SRR gl
2 | g8 91d W8l § & uSi—2 ¥ U U< &7 &) IRg 3ifdd
Hﬁ%lsﬂwﬁ%@?%wsm RG] IESIA H Bl

T2
BN IR A vEed 96 & ol § & ga=m 9o I?FETWT
| P

for \'.iH"I Holl STl

26. Thus, from aforesaid deposition of respondent/accused, it appears the
cheque and other papers were in a hand bag and aforesaid hand bag was in the
hand of respondent/accused. It is highly unnatural and improbable that if, while
going from Shahdol to Beohari, the hand bag was lost or got slipped from the hand
of respondent/accused, then, he might have not noticed the same immediately.
Further, in examination-in-chief itself, on the one hand respondent/accused
Mahendra Singh has stated that when he reached Beohari, then, he noticed that the
papers were not in motorcycle. On the other hand, it is also stated therein that
when on the next day, he went to his room in Shahdol, then, his aforesaid
documents could not be found. It is not clear that if hand bag, containing cheque

and other documents, was lost while going from Shahdol to Beohari, then, how
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and why the witness has stated in his examination-in-chief that when on the next

day, he went to his room in Shahdol, then, he did not found aforesaid bag
containing documents and reported the matter

27.  Further, from testimony of respondent/accused Mahendra Singh, it is evident
that he had to make payment to one Ravendra Singh. Therefore, he had taken the
cheque and other documents to Shahdol and at relevant point of time, this
Ravendra Singh was riding motorcycle, on which respondent/accused was
travelling as pillion rider. Ravendra Singh has not been examined and no
explanation has been furnished for the same.

28. Respondent/accused Mahendra Singh has also stated in his examination-in-
chief that on 15.08.2012, he had reported to Beohari Thana with respect to fact that
he had lost cheque No. 216084 and other documents and second copy of the report
1s Ex. D/1. With respect to aforesaid, respondent/accused has examined Sub
Inspector G.P. Tiwari (DW/2). But G.P. Tiwari (DW-2) has stated in his
examination-in-chief itself that on Ex. D/1, there is a seal of Incharge Thana
Beohari and there are signature also but he cannot state as to whose signature are
there on Ex. D/1. Witness has also stated in his examination-in-chief itself that
there is no entry of any such report in Rojnamcha of Thana, Beohari. Thus, there is
no entry with respect to Ex. D/1’s report in police station, Beohari and no FIR has
been registered on the basis of Ex. D/1.

29. With respect to aforesaid, i.e. that Ex. P/1°s signed blank cheque was lost, it
1s also important as to whether concerned bank was immediately informed about

the same and stop payment was requested. Perusal of testimony of
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appellant/complainant Dheerendra Singh, respondent/accused Mahendra Singh as

well as Ex. D/2 clearly reveals that respondent/accused did not inform concerned
bank about the fact that Ex. P/1’s cheque has been lost and did not ask the bank to
stop the payment with respect to Ex. P/1’s cheque. No explanation for aforesaid
has been furnished on behalf of respondent/accused.

30. From suggestions given to appellant/complainant Dheerendra Singh in his
cross-examination as well as Upendra Singh and from testimony of
respondent/accused Mahendra Singh himself and otherwise also, signature of
respondent/accused Mahendra Singh on Ex. P/l cheque is an admitted fact. If
respondent/accused did not make other entries in Ex. P/1’s cheque and it were
made by someone else, then, respondent/accused should have got Ex. P/1’s cheque
examined by some handwriting expert to prove the fact that on Ex. P/1’s cheque,
only signature are of respondent/accused and other entries have been made by
someone else and they are not in the handwriting of respondent/accused. For
aforesaid also, no explanation has been furnished on behalf of the
respondent/accused.

31. Further, from deposition of appellant/complainant Dheerendra Singh as well
as Ex. P/4, P/5, P/6, it is evident that appellant/complainant had sent Ex. P/4’s
notice to respondent/accused and receipt of the same by respondent/accused has
not been disputed at all by respondent/accused. This is also evident from cross-
examination of appellant/complainant Dheerendra Singh and Upendra Singh and

testimony of respondent Mahendra Singh himself.
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32. Perusal of record of the case reveals that respondent/accused has not

explained anywhere that if Ex. P/1’s cheque was lost and he did not fill it and
made entries therein and did not handover it to appellant/complainant, then, even
after receipt of Ex. P/4’s notice, why did he immediately not send reply to Ex.
P/4’s notice to appellant, stating therein that Ex. P/1’s cheque was lost and he did
not make entries pertaining to amount and name of appellant/complainant etc.

33. Further, with respect to the fact that respondent/accused did not inform
concerned Bank to stop the payment of Ex.P/1’s cheque stating that Ex.P/1’s
cheque was lost and non-filing of any reply to Ex.P/4’s notice, para-29 of
Rangappa Vs. Sri Mohan (2010) 11 SCC 441 is also relevant, which is as under:-

“29. Coming back to the facts in the present case, we are in
agreement with the High Court's view that the accused did not
raise a probable defence. As noted earlier, the defence of the
loss of a blank cheque was taken up belatedly and the accused
had mentioned a different date in the “stop payment”

instructions to his Bank. Furthermore, the instructions to “stop
payment” had not even mentioned that the cheque had been
lost. A perusal of the trial record also shows that the accused
appeared to be aware of the fact that the cheque was with the
complainant. Furthermore, the very fact that the accused had
failed to reply to the statutory notice under Section 138 of the
Act leads to the inference that there was merit in the
complainant's version. Apart from not raising a probable
defence, the appellant-accused was not able to contest the
existence of a legally enforceable debt or liability.”

34. Similarly, with respect to non-filing of any reply to Ex.P/4’s notice and also
that the cheque was lost, observations of Hon’ble Apex Court in para-17 and 18 of

Cr.A. No. 4171/2024 (Ashok Singh Vs. State of UP) decided on 02.04.2025, are

also relevant, which are as under:-
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“17. In the present case, there is no denial apropos the
signature_on the cheque by the respondent no.2 and, as
noted hereinbefore, the stand taken is that the said cheque
was lost. This is the reason given by the respondent no.2 to
have advised the bank to stop payment due to which the
cheque in question was not honoured/encashed. However,
the relevant dates beg to tell a different tale. The cheque in
question dated 17.03.2010 was presented within time but
returned un-encashed on 07.05.2010 with the endorsement

‘payment stopped by drawer’ . A Legal Notice was also
sent by the appellant on 18.05.2010 through Registered
Post, i.e., within the stipulated thirty days period, intimating
about the dishonour of the cheque. As no reply was
proffered by respondent no.2, thus, an inference, albeit
rebuttable, could arise that he had no sustainable/valid
defence to justify why the cheque in question was
dishonoured. Be that as it may, the respondent no.2 avers
that no reply was sent as he had not received any Legal
Notice.

18. Further, a defence raised by the respondent no.2 was that
he had intimated the police of the factum of the cheque
being lost. However, upon verification of the said claim, it
emerges that such intimation/information reached the police
only in the year 2011, though the intimation itself was dated
12.03.2010. Notably, the cheque was presented on
17.03.2010. This sequence strengthens the statutory
presumption in favour of the appellant, as it cannot be
believed that a cheque having been lost on/about
12.03.2010, the respondent no.2 would intimate the police
thereof only in the year 2011, moreso, when the amount
involved was a princely sum of Rs.22,00,000/- (Rupees
Twenty- Two Lakhs). It is noted that during cross-
examination, respondent no.2 admitted that such intimation
was sent to the police only in 2011 but never converted into
a formal FIR.

This further raises serious doubts with regard to the veracity
of the accused” s claims/defences insofar as the story
projected of the cheque having been lost is concerned.”

35. Thus, from discussion in the forgoing paras and having regard to nature and

extent of evidence available on record, this Court is of considered opinion that
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from evidence on record, it is not established at all that at alleged date, time and

place or at any point of time, Ex. P/1’s cheque was lost.

36. Further, so far as, in relation to rebuttal of presumption raised/drawn in
favour of appellant/complainant under Sections 118 and 139 of N.I. Act,
respondent/accused’s defence, that appellant/complainant has failed to establish
source of amount of Rs. 21,50,000/- allegedly advanced to respondent/accused, is
concerned, with respect to aforesaid, it would be appropriate to refer and reproduce
relevant paras of appellant/complainant’s evidence.

37. Appellant/complainant Dheerendra Singh has deposed in his examination-

in-chief as under:-

“. # afgad & ST § ife 1R 9 uiRaiRe dwe
€ SHANT BT B BRI & MR T S oH—a- BT B BT I8l
21 R 7 W 7y Aufar § <ofel PIoR ded HEfor gue 53
U FSH AT Yol T6Y 3880 @ I WD (U | TeAdl
BIBR Tb 0T HRM B 4T B3N o | Iad Asdh AT & AT
ShaR 7AW Rig deded Sul RERIel & M 4 o1 e ard
qu [UYT SR o | SHHT JYad § US! BIgder & wU H Iad
Hsd AT ¥ e o7 | 98 S 9@ i S 7q ifigad &
21,50,000 / —W TS QAT oFf Iad Aedh AT BIHRI il &7 |
IYFT & ERT I8 dal T b Iaad s 7 B W Fare—{dhare
R UG § fear SRR g S99 SRIYel 89 & d1q W IR A2
ORI | S e | U UT R & ford wwl v fhar ud
g e |

AR R 4 S SifEa IR IR

04. T 91 Fel B b B Irarerd H uRgd uRdre Bl e8] vE
I Yo—aHsTh] UY fhar 8 U9 99 WR saeR fhar g1 89 Aifed &1
A Yl INE W USHR IUAT SR fhar or| I8 91d e © f&b
H T BT W) <0l a'E | Ue foram o | Udber H. 3880 fHufrar &
TADT B 4 B e IR fhaMIek darg o gsd g3l AT g <
Tg ol D AN U BRIS ABRE g o | T FSh o THIT 18
fheirier &dl ot | 9 & @ dFd IR BRI dARYA! g off
| I8 919 el & b & Saa fFair o 9 9w=fea uadmas Rure
9 yPROT H U TRl (AT | S FEier S gl R Bl T
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9 AR 7| #9 Iaa AT BRI JFcaR 2008 F URH AT o 3R
SR 2009 H BT FHIT BT AT AT |
05. T 9 el © b Ia@ i el R eeaeE oo
RIRIGT BT & WR Urd g o7 | g91 el "G fF 39 du H
AMGFd & A H Fed AT BT FABR TF AT AT odfbd A
Jfgad & gRT & Sd U fhar or| uw 9 wd § b R
HEZIE HUA GRT AMIFT Bl SHI o W &1 A gRT A
ST fEART a1 o7 | g1 T WA fF SracER 2008 | TR 2009 qH
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f T T8 g wUW &1 YA Afgad o gl fear or| iR
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06. IT 91 el & b A BM B AR YA UK PR b T
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e 21 #1 21,50,000 / —w0Y JWYFd BT A< AT o1 | H Ia Ay
2,75000 /—%0 THSL. & degq 9 fear or) § Sod ¥ <=
fpecl § foam o | § S UBSl. 2008 H <R & wHY faAT AT | HA
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J| JH <d FHT &9 QM D IfaTal Suw Rig W O o 9@
TAT AT I8 WRT BIAT o7 | db AT Q7T =T W71 o7 SR Afger o
B R AT| IE 910 el © b gd B forareae iR swder d fear
2| Wd: gl fb xR ) # 8 iR forgae <) # g safer
fAr=TeT 2 |
09. IE HEA Tad © & Iq@ AT R | wEEa aRn e
YA AT §RT Sl 2009 H B bl AT| I8 91 Wal © (h
I3 U8 Aigd T8 ® 6 Sad dsa i | wWEfa uRe gwo
YT Bl bd RN YKl g8 €1 I8 Hel Tod & [ ey o
H gg o fbar T of fb 6 HEM W BRI YRT F PR W AT
T B GIRATT| 93 IS | 9REd WHE UK Fel gall off |
SRl Hel 81 ATgH b 99 IS H T HH BRAAT | I8 I Aal
g & arjdy ¥ I8 o/ € & 6 AT d &M R 81 81 W Ud M
BIS IR URATEl &I Pig RN el <1 SR | g8 91 el & b 3
SR BT M T8l [BAT o7 AR HH Ble A1 o1 Fifd P I
e BT AT| I8 el TaId & &b H MR S BlS (AT o1 | I8
BT TAd & b W ERT IHI TR GRT B T DA D DRI
W 12 dRI w0 B YATeR] T gRT ol g ot | B S8l §an
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38. Appellant/complainant witness Upendra Singh has deposed in his

examination-in-chief as under:-
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39. Hence, if aforesaid testimonies of appellant/complainant Dheerendra Singh
and his witness Upendra Singh are taken into consideration and are examined and
assessed cumulatively, then, having regard to business relationship and
transactions between appellant/complainant and respondent/accused as well as
appellant/complainant’s business, it cannot be said that appellant/complainant was
not having financial capacity to advance an amount of Rs. 21,50,000/- to
respondent/accused. With respect to aforesaid, it is also important to note that
respondent/accused Mahendra Singh in his deposition has nowhere deposed that
appellant/complainant was not having financial capacity to advance an amount of
Rs. 21,50,000/- to respondent/accused. He is completely silent on above issue in
his deposition.

40. Further, it is correct that appellant/complainant has not mentioned anything
about source of amount of Rs. 21,50,000/- advanced to respondent/accused, i.e. no
details pertaining thereto have been mentioned in complaint. With respect to
aforesaid, it is noticeable that after appellant/complainant sent Ex. P/4’s notice to
respondent/accused and after respondent received the same, respondent/accused
did not send any reply to aforesaid notice and no explanation for the same has been

furnished on behalf of respondent/accused. Hence, in this court’s opinion, in view
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of absence of any reply to Ex. P/4’s notice, appellant/complainant was not required

or mandated by any provisions of law to mention details of source of amount in the
complaint itself.

41. Issue pertaining to “source of amount” has also been dealt by Hon’ble Apex
Court in Rohitbhai Jivanlal Patel (supra), Ashok Singh (supra) and P. Rasiya
Vs. Abdul Nazer and another (Cr.A. NO. 1233-1235 of 2022) decided on
12.08.2022. With respect to aforesaid, Hon’ble Apex Court in Rohitbhai Jivanlal
Patel (supra) has observed and has held as under:-

“5.1.1. There was no documentary evidence to show the source
of income for advancing the loan to the accused;

8. The learned counsel has referred to the reasons assigned by
the Trial Court to acquit the accused-appellant and has submitted
that contradictory statements have been made by the complainant
and the witness; that no clear and cogent evidence has been
brought on record to prove the source of funds for advancing any
loan by the complainant; that admittedly, the complainant did not
have the amount of Rs. 22,50,000/- and the same was arranged
through his friends and relatives but he made wvacillating
statement in that regard and none of such relatives or friends was
examined as witness; that the witness for the complainant had
more knowledge about the transaction than the complainant; that
the complainant appeared to have rather no knowledge regarding
the payments, funds and the period of transaction; and that there
was no explanation as to how the complainant was claiming Rs.
22,50,000/- as the debt, when the sum total of the instalments
(cheques) comes to Rs. 21,00,000/- only. The learned counsel
would also argue that complainant has heavily relied on the
stamp paper dated 21.03.2007 but then, admittedly, the
complainant had not signed on the said stamp paper; and this
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document, neither notarised nor registered anywhere and only

bearing the signatures of the appellant and of the said Shri
Jagdishbhai, is not of any evidentiary value for the case of the
complainant.

18. In the case at hand, even after purportedly drawing the
presumption under Section 139 of the NI Act, the trial court
proceeded to question the want of evidence on the part of the
complainant as regards the source of funds for advancing loan
to the accused and want of examination of relevant witnesses
who allegedly extended him money for advancing it to the
accused. This approach of the trial court had been at variance
with the principles of presumption in law. After such

presumption, the onus shifted to the accused and unless the

accused had discharged the onus by bringing on record such

facts and circumstances as to show the preponderance of

probabilities tilting in his favour, any doubt on the

complainant's case could not have been raised for want of

evidence regarding the source of funds for advancing loan to

the appellant-accused. The aspect relevant for consideration

had been as to whether the appellant-accused has brought on
record such facts/material/circumstances which could be of a
reasonably probable defence.

20. Hereinabove, we have examined in detail the findings of the
trial court and those of the High Court and have no hesitation in
concluding that the present one was clearly a case where the
decision of the trial court suffered from perversity and
fundamental error of approach; and the High Court was
justified in reversing the judgment of the trial court. The
observations of the trial court that there was no documentary
evidence to show the source of funds with the respondent to
advance the loan, or that the respondent did not record the

transaction in the form of receipt of even kachcha notes, or that
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there were inconsistencies in the statement of the complainant

and his witness, or that the witness of the complaint was more
in the know of facts, etc. would have been relevant if the matter
was to be examined with reference to the onus on the complaint
to prove his case beyond reasonable doubt. These
considerations and observations do not stand in conformity
with the presumption existing in favour of the complainant by
virtue of Sections 118 and 139 of the NI Act. Needless to
reiterate that the result of such presumption is that existence of
a legally enforceable debt is to be presumed in favour of the
complainant. When such a presumption is drawn, the factors
relating to the want of documentary evidence in the form of
receipts or accounts or want of evidence as regards source of
funds were not of relevant consideration while examining if the
accused has been able to rebut the presumption or not. The
other observations as regards any variance in the statement of
complainant and witness; or want of knowledge about dates
and other particulars of the cheques; or washing away of the
earlier cheques in the rains though the office of the complainant
being on the 8th floor had also been irrelevant factors for
consideration of a probable defence of the appellant. Similarly,
the factor that the complainant alleged the loan amount to be Rs
22,50,000 and seven cheques being of Rs 3,00,000 each leading
to a deficit of Rs 1,50,000, is not even worth consideration for
the purpose of the determination of real questions involved in
the matter. May be, if the total amount of cheques exceeded the
alleged amount of loan, a slender doubt might have arisen, but,
in the present matter, the total amount of 7 cheques is lesser
than the amount of loan. Significantly, the specific amount of
loan (to the tune of Rs 22,50,000) was distinctly stated by the
appellant-accused in the aforesaid acknowledgment dated 21-3-

2017.”
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42. Hon’ble Apex court in Ashok Singh (supra) Cr.A. No. 4171/2024 (Ashok

Singh Vs. State of UP) decided on 02.04.2025, in paras 21 and 22 has held as

under:-

“21. One of the grounds, which weighed heavily with the High Court
to acquit the respondent no.2 was that the appellant was unable to
prove the source of Rs.22,00,000/- (Rupees Twenty-Two Lakhs) given
to the respondent no.2 as loan. Admittedly, the signature on the cheque
is of the respondent no.2 himself. The decision in Rohitbhai Jivanlal
Patel v. State of Gujarat, (2019) 18 SCC 106 can be profitably
referred to:
‘18. In the case at hand, even after purportedly drawing
the presumption under Section 139 of the NI Act, the trial
court proceeded to question the want of evidence on the
part of the complainant as regards the source of funds for
advancing loan to the accused and want of examination
of relevant witnesses who allegedly extended him money
for advancing it to the accused. This approach of the trial
court had been at variance with the principles of
presumption in law. After such presumption, the onus
shifted to the accused and unless the accused had
discharged the onus by bringing on record such facts and
circumstances as to show the preponderance of
probabilities tilting in his favour, any doubt on the
complainant's case could not have been raised for want of
evidence regarding the source of funds for advancing
loan to the appellant- accused. The aspect relevant for
consideration had been as to whether the appellant-
accused has brought on record such facts/
material/circumstances which could be of a reasonably

probable defence.
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20. Hereinabove, we have examined in detail the findings of

the trial court and those of the High Court and have no
hesitation in concluding that the present one was clearly a
case where the decision of the trial court suffered from
perversity and fundamental error of approach; and the
High Court was justified in reversing the judgment of the
trial court. The observations of the trial court that there
was no documentary evidence to show the source of funds
with the respondent to advance the loan, or that the
respondent did not record the transaction in the form of
receipt of even kachcha notes, or that there were
inconsistencies in the statement of the complainant and
his witness, or that the witness of the complaint was more
in the know of facts, etc. would have been relevant if the
matter was to be examined with reference to the onus on
the complaint to prove his case beyond reasonable doubt.
These considerations and observations do not stand in
conformity with the presumption existing in favour of the
complainant by virtue of Sections 118 and 139 of the NI
Act. Needless to reiterate that the result of such
presumption is that existence of a legally enforceable debt
is to be presumed in favour of the complainant. When
such a presumption is drawn, the factors relating to the
want of documentary evidence in the form of receipts or
accounts or want of evidence as regards source of funds
were not of relevant consideration while examining if the

accused has been able to rebut the presumption or

(emphasis supplied)
22. The High Court while allowing the criminal revision has primarily
proceeded on the presumption that it was obligatory on the part of the

complainant to establish his case on the basis of evidence by giving
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the details of the bank account as well as the date and time of the

withdrawal of the said amount which was given to the accused and
also the date and time of the payment made to the accused, including
the date and time of receiving of the cheque, which has not been done
in the present case. Pausing here, such presumption on the
complainant, by the High Court, appears to be erroneous. The onus is

not on the complainant at the threshold to prove his capacity/financial

wherewithal to make the payment in discharge of which the cheque is

alleged to have been issued in his favour. Only if an objection is raised

that the complainant was not in a financial position to pay the amount

so claimed by him to have been given as a loan to the accused, only

then the complainant would have to bring before the Court cogent

material to indicate that he had the financial capacity and had

actually advanced the amount in question by way of loan. In the case

at hand, the appellant had categorically stated in his deposition and
reiterated in the cross-examination that he had withdrawn the amount
from the bank in Faizabad (Typed Copy of his deposition in the paper
book wrongly mentions this as ‘Firozabad’). The Court ought not to
have summarily rejected such stand, more so when respondent no.2
did not make any serious attempt to dispel/negate such
stand/statement of the appellant. Thus, on the one hand, the statement
made before the Court, both in examination-in-chief and cross-
examination, by the appellant with regard to withdrawing the money
from the bank for giving it to the accused has been disbelieved
whereas the argument on behalf of the accused that he had not
received any payment of any loan amount has been accepted. In our
decision in M/s S. S. Production v. Tr. Pavithran Prasanth, 2024
INSC 1059, we opined:

‘8. From the order impugned, it is clear that though the

contention of the petitioners was that the said amounts

were given for producing a film and were not by way of

return of any loan taken, which may have been a probable
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defence for the petitioners in the case, but rightly, the High

Court has taken the view that evidence had to be adduced
on this point which has not been done by the petitioners.
Pausing here, the Court would only comment that the
reasoning of the High Court as well as the First Appellate
Court and Trial Court on this issue is sound. Just by taking
a counter-stand to raise a probable defence would not
shift the onus on the complainant in such a case for the
plea of defence has to be buttressed by evidence, either
oral or documentary, which in the present cases, has not
been done. Moreover, even if it is presumed that the
complainant had not proved the source of the money
given to the petitioners by way of loan by producing
statement of accounts and/or Income Tax Returns, the
same ipso facto, would not negate such claim for the
reason that the cheques having being issued and signed
by the petitioners has not been denied, and no evidence
has been led to show that the respondent lacked capacity
to provide the amount(s) in question. In this regard, we
may make profitable reference to the decision in Tedhi
Singh v Narayan Dass Mahant, (2022) 6 SCC 735:
‘10. The trial court and the first appellate court have
noted that in the case under Section 138 of the NI

Act the complainant need not show in the first

instance that he had the capacity. The proceedings

under Section 138 of the NI Act is not a civil suit. At

the time, when the complainant gives his evidence,

unless a case is set up in the reply notice to the

statutory notice sent, that the complainant did not

have the wherewithal, it cannot be expected of the

complainant to initially lead evidence to show that

he had the financial capacity. To that extent, the
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courts in our view were right in holding on those

lines. However, the accused has the right to

demonstrate that the complainant in a particular

case did not have the capacity and therefore, the

case of the accused is acceptable which he can do by

producing independent materials, namely, by

examining his witnesses and producing documents.

It is also open to him to establish the very same

aspect by pointing to the materials produced by the

complainant himself. He can further, more

importantly, achieve this result through the

crossexamination of the witnesses of the

complainant. Ultimately, it becomes the duty of the

courts to consider carefully and appreciate the

totality of the evidence and then come to a

conclusion whether in the given case, the accused

has shown that the case of the complainant is in

peril for the reason that the accused has established

a probable defence.’

(emphasis supplied)’
(underlining in original; emphasis supplied by us in bold)

23. In the present case, on an overall circumspection of
the entire facts and circumstances of the case, we find
that the appellant succeeded in establishing his case and
the Orders passed by the Trial Court and the Appellate
Court did not warrant any interference. The High Court
erred in overturning the concurrent findings of guilt and
consequential conviction by the Trial Court and the
Appellate Court.
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24. Accordingly, for reasons aforesaid, the appeal is

allowed. The Impugned Order is set aside.
43. Hon’ble Apex court in P. Rasiya (supra), in para 7, 8 and 9 has held as
under:-

“7. Feeling aggrieved and dissatisfied with the judgment and
orders passed by the Appellate Court affirming the conviction of
the accused under Section 138 of the N.I. Act, the accused
preferred three different Revision Applications before the High
Court. By the impugned common judgment and order, the High
Court has reversed the concurrent findings recorded by both the

courts below and has acquitted the accused on the ground that, in

the complaint, the Complainant has not specifically stated the

nature of transactions and the source of fund. However, the High

Court has failed to note the presumption under Section 139 of

the N.I. Act. As per Section 139 of the N.I. Act, it shall be

presumed. unless the contrary is proved, that the holder of a

cheque received the cheque of the nature referred to in Section

138 for discharge, in whole or in part, of any debt or other

liability. Therefore, once the initial burden is discharged by the

Complainant that the cheque was issued by the accused and the

signature and the issuance of the cheque is not disputed by the

accused, in that case. the onus will shift upon the accused to

prove the contrary that the cheque was not for any debt or other

liability. The presumption under Section 139 of the N.I. Act is a

statutory presumption and thereafter, once it is presumed that the

cheque is issued in whole or in part of any debt or other liability

which is in favour of the Complainant/holder of the cheque, in

that case, it is for the accused to prove the contrary. The

aforesaid has not been dealt with and considered by the High

Court. The High Court has also failed to appreciate that the High
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Court was exercising the revisional jurisdiction and there were

concurrent findings of fact recorded by the courts below.

8. In view of the above and for the reasons stated above, the
impugned common judgment and order passed by the High
Court is not sustainable and the same deserves to be quashed and
set aside.

9. Under the circumstances, the impugned judgment and order
passed by the High Court acquitting the accused for the offence
punishable under Section 138 of the N.I. Act is hereby quashed
and set aside and the order passed by the learned trial Court
convicting the accused for the offence punishable under Section
138 of the N.I. Act confirmed/modified by the learned Sessions
Court is hereby restored. Now, the accused be dealt with as per

the order passed by the first Appellate Court/Sessions Court.”

44. Having regard to factual matrix of the case and evidence available on record
and as discussed in preceding paras, in this Court’s opinion, principles laid
down /observations made in Rohitbhai Jivanlal Patel (supra), Ashok Singh
(supra) and P. Rasiya (supra) squarely apply to the facts of the instant case. It
is also so because factual matrix and evidence of instant case is also almost
identical to that of aforesaid pronouncements.

45. Hence, in this Court’s opinion, it is not established in the instant case that
appellant/complainant was not having financial capacity to advance an amount of
Rs.21,50,000/- to respondent/accused.

46. So far as principles of law laid down by Hon’ble Apex Court in Dattatraya
(supra) are concerned, on account of difference in factual matrix and evidence of

the case, principles laid down/observations made, especially in paras 28, 30 and 32
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do not apply in the instant case and do not help respondent/accused in the instant

case in any manner whatsoever. In this Court’s opinion, respondent/accused has
failed to rebut the presumption drawn in favour of appellant/complaiant under

Sections 118 and 139 of N.I. Act.

47. Thus, from discussion in the forgoing paras, following facts clearly stands

established:-
(1) That, it 1s an admitted fact that Ex. P/1’s cheque has signature
of respondent/accused;
(11) That, respondent/accused has failed to establish that Ex. P/1’s

cheque was lost;

(1) That, Ex. P/4’s notice was received by respondent/accused but
respondent/accused did not send any reply to aforesaid notice;

(iv) That, hence, there 1is a presumption in favour of
appellant/complainant that there was a legally enforceable debt or
liability and for discharge of the same, respondent/accused has
issued Ex. P/1’s cheque and gave it to appellant/complainant;

v) That, from evidence on record, aforesaid presumption in
favour of appellant/complainant does not stand rebutted.

48. Resultantly, in view of discussion in the forgoing paras and having regard to
evidence available on record, in this Court’s considered opinion, ingredients
constituting offence under Section 138 of N.I.Act stands clearly established in the

instant case. Therefore, learned trial Court has wrongly acquitted

St et respondent/accused of offence under Section 138 of N.I.Act. Hence, appeal filed



45
by the appellant/complainant is allowed and impugned judgment passed by the

trial Court is set aside and respondent/accused is convicted under Section 138 of
N.I. Act.

49. So far as sentence under Section 138 of N.I. Act is concerned, present case
pertains to dishonour of Ex. P/1’s cheque [dated 07.10.2012] of an amount of Rs.
21,50,000/-. Having regard to overall facts of the case, respondent/accused is
sentenced under Section 138 of N.I. Act with fine to the extent of double of the
amount of Ex.P/1’s cheque, i.e. Rs.43,00,000/- (Rupees Forty Three Lacs) with
default stipulation of imprisonment of R.I. of six months. Out of the aforesaid fine
amount, a sum of Rs.40,00,000/- (Rupees Forty Lacs) be given to
appellant/complainant as compensation.

50. Copy of judgment, alongwith record of the case, be sent forthwith to trial Court
for information and necessary compliance.

51. Appeal filed by the appellant/complainant is allowed and disposed off

accordingly.

(ACHAL KUMAR PALIWAL)
JUDGE

L.R.
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