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This is an appeal preferred by the El ection Comri ssion
of India and Shri T.N. . Seshan, the Chief Election
Conmi ssi oner, (when the forner was a  single-nmenber
conmi ssion) against the decision’ of the Division Bench of
the High Court of Madras dated 15.11.1993 by which
reversing the viewtaken by the |earned single Judge of the
H gh Court dated 2.7.1993, it held that in-view of the
promul gati on of Ordinance (Ordinance No.32 of 1993) the
doctrine of necessity was no nore attracted and applicable
inthe facts and circunstances of the case. The question
raised in this appeal arises in the backdrop  of the
foll owi ng facts:

Ms. J. Jayalalitha was elected to the Legislative
Assenmbly of Tam| Nadu on or, the AIADMK ticket in the
General Elections held in June 1991 and on being el ected as
the leader of the party she was sworn-in as . the  Chief
M nister of the State. On 2.10.1992, Dr. Subranmani-an Swany
preferred a petition to the State Governor under Article 192
of the Constitution of |India alleging that the | Chief
M nister had incurred a disqualification of being a nember
of the Legislative Assenbly of the State, in that, she being
a partner in the partnership firmrun in the name and style
of Messrs Jaya Publications had entered into a contract with
the State Governnent and which contract was subsisting on
the date of the petition, in view of sub-clause (e) of
clause (1) of Article 191 of the Constitution read wth
Section 9A of the Representation of the People Act, 1951

(hereinafter called "the R P. Act’). It woul d be
advant ageous to reproduce the said two provisions at this
st age:

"191(1) A per son Shal | be

di squalified for being chosen as,
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and for being, a nenber of the
Legi sl ative Assenbly or Legislative
Council of 9 State-

(e) if heis so disqualified by or
under any |aw nmade by Parlianent.

Expl anati on--- For the purposes of
this clause, a person shall not be
deenmed to hold an office of profit
under the governnment of India of
t he CGover nirent of any state
specified in the first Schedul e by
reason only that he is Mnister
either for the Union or for such

State."
"9A. 'Disqualification of Governnent
contracts, etc. - A person shall be

disqualified if, andfor so long

as, there subsists a contract

entered into by him .in the course

of his trade or business with the

appropriate Governnent for the

supply of goods to, or for the

execution of | any works undertaken

by, that CGovernnent.

Expl anati on--For = the purposes of

this section, where a contract has

been fully perforned by the person

by whom it has been entered into

with 'the appropriate Government,

the contract shall be deened not to

subsi st by reason only of the fact

t hat the CGover nient has not

performed its part of the contract

either wholly or in part."

Since the Governor did not forward the petition to the
El ecti on Commi ssion, Dr. Swamy noved a Wit Petition No.942
of 1992 against the Governor for a direction that _he
forthwith forward the same to the Election Conm ssion as
required by Article 192(2) of the Constitution for its
opinion. Wiile the said wit petition was pending inthe
H gh Court, the Governor forwarded the petition to the
El ecti on Commi ssion on 27.3.1943 for its opinion. Thereupon
M. J.Jayalalitha noved two Wit Petitions Nos.6094 and 6095
of 1993, the first for a wit of prohibition against Shr
Seshan not to deal with the petition forwarded to hi mby the
Covernor as she had a reasonable apprehension that he was
biased in favour of Dr.Swany and the second for a
declaration that she had not incurred the disqualification
as all eged by Dr. Swany.

Both these wit petitions came up for disposal before a
| earned Single Judge of the High Court. He allowed the first
wit petition holding that the evidence placed on record
clearly established that Ms. J.Jayalalitha' s apprehension
that Shri Seshan may not be able to take an inpartial view
because of his strong bias in favour of Dr.Swany coul d not
be said to be msplaced or unreasonable and it would be
just, fair and proper to issue a wit of prohibition
directing Shri Seshan to refrain from expressi ng any opinion
on Dr.Swany’s petition alleging disqualification, since at
the relevant tinme the Election Conmi ssion was a one-mnenber
body. On the plea based on the doctrine of necessity, the
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| earned Judge observed that while the principle of natura
justice may have to yield in favour of the doctrine of
necessity, it was not obligatory to invoke the said doctrine

inall cases, in particular in the case on hand, since it
was perm ssible wunder Article 324 of the Constitution to
appoi nt an addi tional Election Conmi ssi oner, who, if

appoi nted, would constitute an alternative forumfor dealing
with the mtter. So far as the second wit petition is
concerned, while the | earned Single Judge held that the
decision on the issue raised by Dr. Swany lay within the
exclusives domain of the Governor, he opined that M.
J.Jayal alitha had not incurred the alleged disqualification
Therefore, while dismssing the second wit petition, he
virtually allowed it, in that, the Governor while taking a
deci sion under Article 192(2) would feel inhibited by the
sai d deci sion.

Dr.Swammry filed two Special |eave Petitions Nos.10189-90
of 1993 in this Court under "Article 136 of the Constitution
guestioning the correctness of the view taken by the | earned
Single Judge in the said two petitions. This Court, however,
did not entertain the said two petitions and by its order
dated 20.8.1993 directed the petitioner to nove the Division
Bench in appeal. Consequently Dr.Swamy preferred an appeal
being Wit Appeal No.956 of 1993, in the H gh Court of
Madr as.

At this stage we nmay notice one developnent. The
President of |India pronmulgated an O.di nance (No.32 of 1993)
entitled the Chief Election Conm ssioner and other Election
Conmi ssioners (Condition of Service) Anendment. Ordinance,
1993 which was published in the Gazette of India on
1.10.1993. (This Odinance was converted into an Act (Act
No.4 of 1994) with the sane title on 4.1.1994). Sections 9
and 10 introduced in the Chief Election Comm ssioner and
ot her Election Comm ssioners (Conditions of Service) Act,
1991 (hereinafter called "the 1999 Act”) provided as under

"9. The business of the Election

Conmi ssion shall be transacted in
accordance with the provisions of
this Act."

10. (1) The El ection Conmi ssi on may,
by unani nous deci sion, regul ate the
procedure for transaction of its
busi ness as also allocation of its
busi ness anobngst the Chief Election
Commi ssi oner and ot her El ection
Comm ssi oner s.

(2) Save as provided in sub-section

(1), all business of the Election
Comm ssi on shal |, as far as
possi bl e, be transact ed

unani mousl y.

(3) Subject to the provisions of

sub- section (2), if the chief

El ecti on Commi ssi oner and ot her

El ection conm ssioners differ in

opi nion on any matter, such matter

shal |l be decided according to the

opi nion of the nmajority."
It may be mentioned that the provisions in the Act. were the
same as in the Odinance.

The Division Bench of the Madras Hi gh Court which heard
the appeal raised three points for determ nation nanmely, (i)
whet her the |earned Judge was justified in examning if M.
J. Jayalalitha had incurred the disqualification set out in
Article 191(1) of the constitution read wth Section 9A,
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R P.. Act, (ii) whether the doctrine basis and (iii) whether
the doctrine of necessarily stood attracted after the
enactment of ordi nance No. 32 of thereof. The Decision bench
by its judgment and order dated 15311.1993 held that the
guesti on whether Ms. J.Jayalalitha had of had not incurred
the disqualification read with Section 9A of the R P. Act
ought to have been left for decision by the Election
Conmi ssion under Article 192(2) of the Constitution and the
| earned Single Judge should not have gone into it as it felt
within the exclusive domain of the Election Comm ssion. On
the second question the Division Bench held that on the
facts and in the circunmstances of the case M. J.Jayal alitha
woul d be justified in entertaining a reasonabl e apprehension
of bias or atleast the likelihood of bias on the part of
Shri  Seshan in favour of  Dr.Swany and consequently a
reasonabl e doubt that she would not get a fair hearing from
Shri Seshan. |Insofar as~ the third point is concerned, the
Di vi sion Bench held that in view of the appoi ntment of two
El ecti on ~Commi ssi oner after “the promul gati on of the
O dinance and in view of ~Sections 9 and 10 extracted
earlier, the -doctrine of ~necessity cannot be applied since
the decision could be taken by the Election Comm ssion if
need be by majority.  On this line of reasoning, on the
guestion of relief to be granted, the Division Bench all owed
the Wit Appeal and nodified "he order in wit petition No.
6094 of 1993 by giving the follow ng direction

"Awit of prohibition is issuedto

the first respondent (M. TN

Seshan) from in any manner dealing

wi th, hearing, adjudicating upon or

di sposing of the menorandum dated

2.10.1992 filed by the second

respondent (Dr. Subramani an Swarny)

and forwarded by the Governor of

Tam | Nadu to the first respondent.

We nake it clear that it is open

to the Election Conmission,  Wile

regul ating t he procedure for

transaction of its business or

allocation of its business to allot

it to by one of the other two

menbers or to both, as it deens

necessary and proper."
However, insofar as Wit Petition No. 4095 of 1993 is
concerned, Division Bench allowed the Wit Appeal and set
asi de the order and decision of the | earned Single Judge and
di smssed Wit Petition No.4095 of 1993.  The Election
Conmission of India as well as Shri T.N - Seshan felt
aggrieved by the decision of the D vision Bench in the
appeal arising out of Wit Petition No.6094 ~of 1993
extracted earlier. This Court granted Special “Leave to
Appeal and hence we have before us this Cvil Appeal No.504
of 1994. So in this appeal this Court 1is called wupon to
decide the l|imted question regarding the participation of
Shri  Seshan in decision-naking having regard to the
al | egation of bias made agai nst him

We have extracted the relevant part of Article 191(1)
of the Constitution. That article plainly says that a person
shall be disqualified for being a nenber of the Legislative
Assenmbly of the State if he is disqualified by or under any
| aw made by Parlianment. Section 9A of the R P. Act provides
that a person shall be disqualified if there subsists a
contract entered into by himin the course of his trade or
busi ness with the appropriate government for the supply of
goods to, or for the execution of any work undertaken by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 11

that governnent. The duration of the disqualification is
limted, nanmely, so long as the contract subsists. The
allegation of Dr.Swam is that Ms. J.Jayalilitha being a
partner of the firm carrying on business in the State of
Tam | Nadu wunder the name and style of ’'Jaya Publications’
had incurred the disqualification since that firm had a
subsisting contract with the State Governnent which was a
busi ness enterprise to make profit. According to Dr. Swany
she has incurred the disqualification under Section 9A of
the R P. Act, which being a | aw nade by Parliament, attracts
the application of Article 191(1)(e) of the Constitution

Article 192(1) provides that if any question arises as to
whet her a nenber of a House of the Legislature has becone
subj ect to any disqualification nentioned in Article 191(1),

of the Constitution shall be referred for the decision of
t he Governor whose decision "shall be final’. Thus it is the
CGCovernor who has, to take a decision and such decision is
made final. Then we turn to clause (2) of Article 192 which
reads as under :

"192(2) - Bef ore gi ving any

decision-on any such question, the

Governor shall obtain the opinion

of the El ection Comm ssion and

shal | act accordi ng to such

opi nion."
It is clear from the use of the wards shall obtain the

opi nion of the Election Commi ssion, that it is obligatory to
obtain the opinion 'of the El ection Commission and the
further stipulation  that the Governor "shall act" according
to such opinion |eaves  no roomfor doubt that the Governor
is bound to act according to that opinion. The position in
law is well settled by this Court’s decision in Brundaban v.
El ecti on Commi ssion (1965) 3SCR 53 where in this court held
that it is the obligation of the Governor to take decision
in accordance with the opinion of the Election Conm ssion.
It is thus clear on conjoint. reading of the two clause of
article 192 that once a question of the type nentioned in
the first clause is referred to the governor, neaning
thereby is raised before the Governor, the CGovernor, neaning
thereby is raised before the Governor, the Governor and the
CGover alone must decide it but this decision nmust be taken
after obtaining the opinion of the El ection Conm ssion and
the decision which is made file is that decision which the
CGovernor has taken in accordance wth the opinion of
El ecti on Commi ssion. In effect and substance the decision of
the CGovernor mnust dependent of the opinion of the Election
Conmi ssi on and none el se, not even the council of "Mnisters.
Thus the opinion of the election Commssion is decisive
since the final order would be based solely on that opinion

The sane view cane to be expressed in the —case of
El ection Commission of India v. NG Ranga, (1979) 1 SCR
210, while interpreting Article 103 (2), that instead of
the Government in Article 192(2), here the decision has to
be made by the President. So al so the | anguage of Articles
192 (1) and 103(1) is identical except for the same change.
The Constitution Bench of this Court reiterated that the
President was hound to seek and obtain the opinion of the
El ection Commission and only thereafter decide the issue in
accordance therewith. 1In other words, it is the El ection
Conmi ssion’ s opinion which is decisive.

Having realised that the opinion of the Election
Conmission is a sine-qua-non for the Governor or the
President, as the case may be, to give a decision on the
guesti on whet her or not the concerned nenber of the House of
the Legislature of the State or either House of Parlianent
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has incurred a disqualification, the next question is, can
the Election Conmmission take a decision if one of its
menbers is disqualification. from participating in the
deci si on-maki ng? Article 324(1) of the Constitution invests
in the El ection Comm ssion the function of superintendence,
direction and control of elections and clause (2) of that
Article provides that the Election Conm ssion shall consist
of the Chief Election Commi ssioner and such nunber of other
El ection Commissioners, if any, as the President nay from
time to time fix. Thus, Article 324(2) envisages a nmulti-
menber El ection Conmi ssion wth t he Chi ef El ecti on
Conmi ssioner as its Chairman, [see Article 324(3)]. In the
instant case, to begin with the El ection Comission was a
singl e-nmenber body with Shri Seshan as the Chief Election
Conmi ssi oner when the |l earned Single Judge devided the wite
petition on 2.7.1993. On the question of M. J.Jayalalitha
entertaining a reasonable apprehension of bias, the |earned
Judge, on a scrutiny  of the facts and circunstances of the
case, cane to-the conclusion that having regard to the cl ose
associ ati'on-of Dr. Swanmy w th Shri Seshan, besides the fact
that Dr. Swany’s wife was the lawer of Shri Seshan in the
suit filed by him at Bonbay, the apprehension of bias was
real and not imaginary and if Shri Seshan has to take a
decision on Dr. Swany’s - conplaint, the decision my not be
inmpartial and wll atleast not be seen to be inpartial and
therefore the learned Single Judge restrained him from
deciding the issue and communicating the sane to the
CGovernor. However, « on the application of the doctrine of
necessity, the |earned Judge hel'd that since Article 324(2)
of the Constitution permtted appointnment of one or nore
El ection conmissioners, it was not necessary to invoke the
doctrine of necessity and allow Shri -~ Seshan to make a
deci sion, the apprehension of bias,  notwthstanding. The
Di vi sion Bench of the Hi gh Court has upheld the view of the
| earned Single Judge on the question of existence of
circunstances which go to showthat the apprehension of
bias entertained by Ms. J. Jayalalitha was reasonable and
the possibility of her not getting an inpartial hearing and
deci sion was real and not imaginary nerely an excuse trotted
out to avoi d a decision on the i ssue of her
di squalification. Thus, there is a concurrent finding of
fact that having regard to the close and intimte
rel ationship between Dr. Swany and Shri T.N. Seshan, apart
fromthe fact that the former’'s wife is the latter's | awer
in the rupees one crore danages suit filed by himin Bonbay,
the apprehension of bias in the mnmind of Ms. J.Jayalalitha
cannot be said to be msplaced and her fear that she may not
get justice if the decision is taken by Shri Seshan cannot
be brushed aside as imaginary. Shri Sanghl, the learned
counsel for Shri Seshan, very frankly stated that his client
is not inthe |east keen to participate in the decision-
making in view of the findings recorded by the |earned
Singl e Judge as well as the Division Bench of the Hi gh Court
but he contested the |litigation because in his view he
cannot excuse hinself from the process of decision-naking.
He contended that when the matter was before the |earned
Si ngl e Judge, he had invoked the doctrine of necessity as he
honesely believed that he was duty bound to decide the issue
referred to himand if he refused to do so he would be
failing tn discharge his constitutional obligation. This is
not to say, contended Shri Sanghi, that he admtted that
al l egation of bias nade against his client hut nerely to
enphasi se that he was wunder a constitutional obligation to
deci de the issue and conmuni cate his opinion to the Governor
to enable himto discharge his function under Article 192(2)
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of the Constitution. Shri Sanghi further contended that even
after the Election Conmmi ssion was converted into a nulti-
menber body with effect from 1.10.1993, on which date the
other two Election Conmissioners canme to be appointed, the
position in |aw remained unaltered because the Constitution
does not conceive of an El ection Conmm ssion without a Chief
El ection Commi ssioner. According to him the structure of
Articles 324(2) and 324(3) and the wuse of the word 'and
after the words 'Chief Election Commi ssioner’ and the word
"other’ preceding the words 'El ection Commi ssioners’ |eaves
no room for doubt that the Constitution-makers visualised
the existence of the Chief Election Conmm ssioner at al
times and safeguarded the said office by providing for the
renoval of the incunbent’' occupying the said office in the
same manner as a Judge of ‘the Suprene Court. Shri Sangh
reiterated that assuming without admtting that the finding
of bias is correct, Shri Seshan was not at all anxious to
participate in the decision-making process if It is not
obligatory under the extant constitutional scheme on his
part to ‘participate in the decision-making. Stated in a
nutshell the 1ine of reasoning adopted by Shri Sanghi is
that the decision of the 'Election Commission’ is a ’must’
for the GCovernor to -decide the issue; the constitution of
the El ection Conm ssion-under the schene of Article 324 of
the Constitution clearly is that it rmust conprise the Chief-
El ecti on Comm ssioner’ as its Chairman-if it is a nmulti-
menber body , other words there cannot -be a properly
constituted Election Commission without its Chairman and
hence his participation in the decision-making cannot be
excused and nmnust be permitted on the doctrine of necessity.
Thus, according to Shri Sanghi, the constitution of a nulti-
menber El ection Conmm ssion and the insertion of Section 9
and 10 in the 1991 Act woul d nmake no difference because they
do not speak of exclusion of the Chief Election Conmm ssioner
fromthe decision-making process. These provisions nerely
set out the procedure to be followed in the event of a
di fference of opinion

On the other hand, the learned Counsel for M. J.
Jayalalitha reiterated the contention of bias on the ground
that the facts on record reveal ed that there was unity and
identity of interest between Dr. Swany, his wfe and Shri
Seshan since it was established beyond any manner of doubt
that they had developed famly friendship which went beyond
nere professional relationship and it would be enbarrassing
both for Shri Seshan and Ms. J. Jayalalitha if the forner
sat in judgnent over the conplaint of disqualification nade
by Dr. Swamy. It was further pointed out that after the
| earned Single Judge repelled the contention  based on the
doctrine of necessity, Shri Seshan did not prefer any appea
against the said decision but has now preferred, the
pl easant appeal on that the realizing that the  Election
Conmi ssi on has been converted into a multi-menber body and
the view taken by the Ilearned Single Judge would be
translated into areality if the two El ecti on Conm ssioners
decide the issue of disqualification arising before the
El ection Conm ssion. There can be no doubt, contended
counsel, that the function which the Election Conmission is
expected to performunder Article 192(2) of the Constitution
can be said to be quasi-judicial in character and once it is
shown that the apprehension of bias is reasonable and
genui ne, the partici pation of the Chi ef El ection
Conmi ssioner in the decision-nmaking process would be in
breach of the principles of natural justice and unless it is
shown that there is no alternative but for himto sit in
judgrment, the rule of natural justice nmust prevail because
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justice nmust not only be done but nust also appear to be
done. It was, therefore, submitted by counsel that the
doctrine of necessity can have no play because in the case
of a multi-menber body, the person, be he the Chief Election
Conmi ssioner or an Election Conmm ssioner, against whomthe
charge of bias is established ought to excuse hinmsel f from
the proceedings so that the decision taken is not rendered
vul nerabl e and the apprehension of prejudice is totally
renoved. In short, Ms. J. Jayalalitha supports the decision
of both the learned Single Judge and the Division Bench on
the question of bias and applicability of the doctrine of
necessity.

We nust at once state that we have carefully exam ned
the facts and circunstances laid on record in support of the
finding of bias recorded by the | earned Single Judge as well
as the Division Bench and in our viewthe said finding is
unassail abl e. Conscious ~of the fact that Shri Seshan is
occupying-a high constitutional - office we have given our
anxi ous consideration to this aspect of the matter. Wile we
are inclined to think that Shri Seshan as a high
constitutional functionary nay ~not. carry any grudge or
mal i ce against Ms. J.Jayal alitha, there can be no doubt that
his close association with Dr. Swany’'s famly and the
prof essional relationship wth his wife who is representing
himin the suit at Bonbay and the other circunstances, al
of which have been summarized in paragraph 39 of the
Division Bench judgnment, are sufficient to raise a
reasonabl e apprehension in the mndof M. J.Jayalalitha
that he may be biased in favour of Dr. Suany even if he does
not entertain any ill-wll towards her. Realizing this, Shri
Sanghi submitted that his <client is not at all anxious to
participate in deciding the issue referred to the Election
Commi ssion unl ess it is in the “constitutional ' scheme
i nperative for himto do so. He further stated that if this
court comes to the conclusion that w thout his participation
the other two election. Comm ssioners can decide the issue,
his client wll recuse hinself.  That takes us /to, the
guesti on whether Shri Seshan is bound to participate in
expressing his view on the issue referred for the opinion of
the El ection Conmi ssion?

It is true that Article 192(2) of the Constitution
expects that the Governor 'shall obtain’ the opinion of ’the
El ection Commission” and ’'shall act’ according to such
opinion in giving his deci sion on the question of
disqualification raised before him Obtaining the opinion of
the Election Conmission is, therefore, inperative.” It s
equal ly inperative for the Governor to act according to such
opi nion. Thus, the opinion of the El ection Comrission is
decisive of the decision to be taken by the Governor
obviously, the Election. Conmssion referred to in Article
192(2) of the Constitution would he the one appoi nted under
Article 324(2) of the Constitution. This Article in terns
provides that the Election Conm ssion shall consist of the
Chief Election Conmi ssioner and such nunber of other
El ecti on Conmissioners as the President may fix fromtinme to
time. Therefore, the Chief Election Conm ssioner is a nust
whether it is a single-nenber- or multi-nmenber body. In the
case of a nulti-nmenber body, Article 324(3) expects himto
act as the Chairman of that body. Section 146 of the R P
Act cutlines the procedure to be followed in deciding the
guestion arising under Article 192. That procedure is the
one a civil court follows in deciding mtters brought before
it. Section 9A was introduced in the R P. Act to enpower the
El ecti on Commi ssion to del egate sone of its functions to the
Secretary or Deputy Election Conm ssioner, subject to such
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direction as the El ection Conm ssion may choose to give. But
it was pointed out that only routine natters can be
del egat ed under this provision

At this stage it may be advantageous to refer to
certain other provisions which have a bearing on the point
under consideration. Article 124(1) of the Constitution
provides that there shall be a Suprenme Court of India
consisting of the Chief Justice of India and such nunber of
other judges as may fromtinme to tinme be prescribed. Article
214 provides that every State shall have a H gh Court and as
provided by Article 216 every H gh Court shall consist of a
Chi ef Justice and such other Judges as may be considered
necessary to appoint. Simlarly, Article 324(2) and (3)
provide that the El ection Comm ssioner shall consist of the
Chief Election Comm ssioner and such nunber of other
El ecti on Conmi ssioners, if any, as the President may from
time to tine fix. ~ Wien'the Election Conmission is a multi-
menber body, the Chief Election Conm ssioner will act as its
Chai rman. /~ These provisions, therefore, provide for the
constitution of the Supreme Court, Hgh courts and the
El ecti on Commi-ssion. |In the case of the first two, it is
wel | -settled that they need not sit en banc and can transact
busi ness in benches. 1s there any distinguishing feature in
the case of the El ection Conmi ssion to take the viewthat it
must sit en banc /or not at all? In other words, can it be
said that the provisions of the Constitution make it
i mperative for t he Chi ef El ection Conmmi ssi oner to
participate in each and every decision that the Election
Conmmi ssion is required to make under the Constitution?

True it is that  under Article 192 if any question
arises in regard to disqualification referred to.in Article
191(1), the question has to be referred to the Election
Commi ssion for its opinion and the Governor has to give his
decision in accordance with that opinion. Article 324(2)
provides for the constitution of Election Commssion; if it

is a single-nenber body it wll ~conmprise of the Chief
El ection Commissioner only, if it is a multi-nenber body he
will be joined by the other Election Comm ssioner(s). In the

case of a single-menber body, if the Governor ~ seeks his
opi ni on, he perhaps can invoke the doctrine of necessity but
that question which arose before the learned Single Judge is
no nmore germane because during the pendency of the appea
two nore Election Conm ssioners were appointed making it a
nmul ti-nmenber body. Shri Sanghi’s reading of the aforesaid
constitutional provisions is that since the opinion has to

he of "the Election Conmission, it nust be of all those who
constitute that body or not at all. This in our viewis a
narrow reading of the said provisions. |If Shri Sanghi is

right it nmust necessarily follow that ail decisions taken by
the Election Conmission nust be unaninous and majority
decisions would be of no avail. More or less the sane |line
of reasoning was canvassed before this Court in T.N. Seshan
v. The Union of India (1995) 4 SCC 611, but without suecess.
In that case this Court held that the scheme of Article 324
is that there shall be a pernanent body to be called the
El ecti on Conmi ssion, which shall discharge public functions,
essentially admi nistrative in character but at tinmes even
adj udi cative and legislative. It was further pointed out
that the Constitution-makers preferred to remamin silent as
to the manner in which the Election Conmssion wll
'cransact its business presumably because they thought it
unnecessary and perhaps even inproper to provide for the
same having regard to the |evel of personnel it had in m nd
to man the Commission. Naturally they depended on the
sagacity and the wi sdom of the Chief Election Comr ssioner
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and his colleagues. That, however, does not nean that the
Parlianment could not enact Sections 9 and 10 introduced by
t he anendi ng O di nance/ Act. The subnission that the said two
provi sions were inconsistent with the scheme of Article 324
was rejected. Inplied in this contention was the subni ssion
that in the case of mlti-nenber Election Comm ssion
deci sions have to be taken by one voice or not at all and
any provision which introduces the concept of decision by
majority must be held to be inconsistent with the schene of
Article 394. Rejecting this contention this Court held that
Parliament was conpetent to enact Sections 9 and 10
introduced by the anending Odinance/Act and there was
nothing in the schenme of Article 324 to conclude that
decision by mmjority would be an illegality. In that case
this Court quoted with approval, the following principle
found in footnote 6 at page 657 of Halsbury's Law of
Engl and, 4th Edition (Re-issue); Volume 7(1):

"The  principle has | ong beer

established that the wll of a

Corporation or body can only be

expressed by the whole or a

majority of its menbers, and the

act of a mpjority is regarded as

the act of the whole."

The sane principle ' was reiterated in Gindley . Baker 126 ER
875, 879 and 882. It is, therefore, obvious that after the
decision of the Constitution Bench reiteration of the sane
argunent, albeit in a different shade, can be of no avail to
the appel | ant.

The next question then is if the Chief Election
Conmi ssi oner, for reason of possible bias, is disqualified
from expressing an opinion, how should  the Election
Conmi ssion conduct itself? As pointed out earlier Shri
Sanghi, the |earned counsel for the appellant, has very
frankly and with his wusual fairness stated that the Chief
El ecti on Comm ssioner preferred thi's appeal only because he
genuinely believed that the schene of Article 324 did not
conceive of a decision by ngjority, but if the Court cones
to the conclusion that a decision can be reached wi thout the
Chi ef El ection Conmissioner participating in decision-nmaking
in the special circunstances of the case, the latter is not
at all keen or anxious to hear and adjudicate upon - the
matter at issue before the Election Comrission. W are quite
consci ous of the high office the Chief Election Conm ssioner
occupies. Odinarily we would be loath to -uphold the
subm ssi on of bi as but having regard to the wi de
ram fication the opinion of the Election Conm ssioner woul d
have on the future of M. J.Jayalalitha, we think that the
opi nion, whatever it be, should not be vulnerable. The
participation of the Chief Election Conmmssioner in the
backdrop of the findings recorded by the Ilearned Single
Judge as well as the Division Bench of the Hi gh Court would
certainly permt an argument of prejudice, should the
opi nion be adverse to M. J.Jayalalitha. Therefore, apart
fromthe |egal aspect, even prudence denands that the Chief
El ecti on Commi ssioner should recuse hinself from expressing
any opinion in the matter. However, the situation is not so
sinple, it is indeed conplex, in that, what woul d happen if
the two Election Comm ssioners do not agree and there is a
conflict of opinion between then? That would lead to a
stal emate situation and the Governor would find it difficult
to take a decision based on any such opinion. In such a
situation, can the doctrine of necessity be invoked in
favour of the Chief Election Comi ssioner?

We nust have a clear conception of the doctrine. It is
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well settled that the law permits certain things to be done
as a mtter of necessity which it would otherwi se not
count enance on the touchstone of judicial propriety. Stated
differently, the doctrine of necessity nakes it inperative
for the authority to decide and considerations of judicia
propriety nust yield. It is often invoked in cases of bias
where there is no other authority or Judge to decide the
issue. If the doctrine of necessity is not allowed full play
in certain unavoidable situations, it would inpede the
course of justice itself and the defaulting party would
benefit therefrom Take the case of a certain taxing statute
which taxes certain perquisites allowed to Judges. If the
validity of such a provisionis challenged who but the
nenbers of the judiciary mnust decide it. If all the Judges
are disqualified on the plea that striking down of such a
| egislation would benefit them a stalemate situation may
devel op. In such cases the doctrine of necessity cones into
play. If the choice is between allow ng biased person to
act or 'to/stifle the action altogether, the choice nust fal

in favour. of the former as it is the only way to pronote

deci sion-making. In the present case also if the two
El ecti on Conmi ssioners are able to reach a unaninous
decision, there is no need for the Chief. El ection
Conmi ssioner to participate, if not. the doctrine of
necessity may have /'to be he invoked.

W think that is the only alternative in such a

situation. W are, therefore. of the opinion-that the proper
course to followis' that the Chief Election Connissioner
should call a neeting of the selection Conmission to
adj udi cate on the issue of ~ disqualification of  Ms.
J.Jayalalitha on the groands alleged by Dr.Swany. After
calling the neeting he should act as the Chairnman but then
he may recuse himself by announcing that he would not
participate in the formation of opinion. If the two Election
Conmi ssi oners reach a unani nbus- opi nion, the Chief Election
Conmi ssioner will have the opinion commnicited to the
Governor. If the two Election Comm ssioners do not reach a
unani nous decision in the Matter of expressing their opinion
on the issue referred to the Election Conmi ssion, it would
be necessary for the Chief Election Comm ssioner to express
his opinion on the doctrine of necessity. W think that in
the special circunstanees of this case this course of action
woul d he the nost dppropriate one to foll ow beauseif the
two El ection Conmi ssioners do not agree, we have no doubt
that the doctrine of necessity would conpel ~ the Chief
El ecti on Commi ssioner to express his views so that the
majority opinion could be comunicated to the Governor to
enable him to take a decision in accordance therewith as
required by Article 192(1) of the Constitution.

In the result, while we largely agree with the view
expressed by the Division Bench, we nodify the order of the
Di vi sion Bench of the Hgh Court to the aforenentioned
limted extent regarding the procedure to be followed by the
El ecti on Commi ssion in reaching a decision and conmuni cating
its opinion to the Governor to enable the latter to decide
the issue in accordanee with the opinion. The appeal wll
stand di sposed of accordi ngly. In t he facts and
circunstances of the case we nmake no order as to costs.




