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N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO. 1038 OF 2008

GAJULA SURYA PRAKASARAO APPELLANT

VERSUS

STATE OF ANDHRA PRADESH RESCOPNDENT

JUDGMENT

B. SUDERSHAN REDDY, J.

This appeal by special leave is directed against
the Judgnment rendered by a Division Bench of the Andhra
Pradesh Hi gh Court <confirmng the conviction of the
appel l ant for the offences punishable under Sections 302
and 307 of Indian Penal Code, 1860 (in short “IPC’).
The Hi gh Court by the inpugned judgnment confirnmed the
judgnent passed by the Principal Sessions Judge, Eluru
convicting the appellant under Sections 302 and 307 of
| PC and sentencing him to suffer inprisonnent for life

and rigorous inprisonnent for seven years, respectively,



and further to pay a fine of Rs.1,000/- each and in
default, to suffer sinple inprisonment for a period of

si X nont hs each

2. In the nutshell, the prosecution version which
led to the trial of the appellant is as under:
3. On the intervening night of 7th/8th April, 2002

appel lant went to the house of the deceased in
Venkat ayapalem village wth an intention to end
the life of the deceased and knocked at the door
of the deceased which was opened by the w fe of
the deceased, Cherukuri Srinukumari (PW3) and
the appellant-accused all of a sudden hacked and
attenpted to kill her by inflicting severe
injuries on her body, as a result of which she
fell down and then he rushed towards the deceased
who was sleeping and hacked him by inflicting
severe injuries. The appellant after commtting
the offence escaped from the place of occurrence
by bolting the door from outside. The daughter
of the deceased Sri Surekha (PW4) aged about 9
years raised hue and <cry upon which the
nei ghbours opened the door from outside and
i nformed Cherukuri Gangaraju (PW) who is a close
relation of the deceased who thereafter inforned
Gopal apuram Police Station and |odged first

information report at about 4.00 a.m on 8th



April, 2002. A case was registered as Crinme No.
30 of 2002 under Sections 302 and 307 read with
Section 34 | PC agai nst unknown persons.

The prosecution, in order to establish its case,
exam ned altogether 14 w tnesses. The trial
court upon appreciation of the evidence found the
appel lant guilty of the offences puni shabl e under
Sections 302 and 307 IPC and sentenced him to
suffer inmprisonment for life and rigorous
i mprisonment for a period of seven years,
respectively. The trial court mainly relied upon
the evidence of PW3 and PW4. The Hi gh Court
vide its judgnment dated 20t" August, 2007
dism ssed the crimnal appeal filed by the
appel  ant and accordingly confirmed the judgnment
of the trial court. The H gh Court too relied
upon the evidence of PW3 and PW4. Both courts
below found that the appellant attacked the
deceased with sharp edged weapon resulting in his
death. The courts bel ow al so found the appell ant -
accused attenpted to kill PW3 by inflicting
severe injuries on her body.

. In this appeal, Shri MN Rao, |earned senior
counsel for the appellant, submitted that the
evi dence of the eye witnesses does not inspire

any confidence as PW3 nade a | ot of inprovenents



in her version and inplicated the appellant for
the first time only while deposing before the
Court and never before during the investigation
or in the first information report. The injured
wtness (PW3) and her mnor daughter (PW4)
never mnentioned the name of the appellant while
narrating the incident to their neighbours,
police or the Magistrate though the appellant was
very well known to them It was submitted that
Section 161 of Code of Crimnal Procedure
statenent (08.04.2002) of PW3 was clearly ante-
timed. The evidence of prine witness PW3 is
totally wunreliable and could not be believed
under any circunstances as in her cross-
exam nation she  went to t he ext ent of
denyi ng havi ng given any statenent (Ex. P-21) to
the Magistrate (CW1).

. In response, M. 'D. Bharathi Reddy, |[earned
counsel for the State submtted that the evidence
of eye wtnesses is clear and cogent. The
relationship of the witnesses with the deceased
itself cannot be a ground to discard their
evi dence. Learned counsel submtted that what is
rel evant is the evidence of PW3 and PW4 in the
court and not their statenent under Section 161

C.P.C



7. W shall first deal with the contention regarding

the nature of evidence of PW3 and PW4 to
consider as to whether their evidence has been
rightly accepted by the courts below. 1In the
process, we Wwll not re-appreciate the evidence
to substitute our view for that of the courts
bel ow  but consi der as to whet her non-
consi deration of certain inportant aspects of the

case resulted in mscarriage of justi ce.

. It is an admtted fact that the deceased was a

farmer and cultivating the | ands bel ongi ng to one
Sat yam Ramachandra Laxm Devi of Rytapuram which
and was adjacent to the land of the appellant.
The owner of the said |and decided to dispose of
her | and adneasuring 01 acre and 54 cents
and the deceased was willing to purchase the |and
at the rate of Rs.90,000/- per acre which price
was much higher than the price offered by the
appel l ant who also wanted to purchase the said
| and. The appellant is stated to have approached
t he deceased and demanded to cancel the agreenent
so that he would purchase the land at a |esser
price than which was offered by the deceased. The
deceased despite the threats proceeded further
and infornmed the | andlady that he was ready with

the bal ance sale consideration and required her



to execute a registered sale deed on 2.4.2002.

The appellant was upset and devel oped a grudge
agai nst the deceased and in the process conmtted
the crine on the intervening night of 7th/8th
April, 2002. This is the notive suggested by the
prosecution for the appellant committing the
crine. The prosecution story itself shows that

PW3 and PW4 very well knew the appellant and
also about the dispute wth regard to the
purchase of the | and. Yet this aspect is not

stated by either of them and nore particularly by
PW3 at any stage prior to her evidence in the
court.

. Be it noted that the first information report was
| odged by one Cherukuri Gangaraju (PW1) who is
none other than a close relation of the deceased
at about 4,00 a.m on 8t April, 2002 in
which he clearly stated that on the intervening
ni ght of 7t/ 8th April, 2002 at 2.00 A M “sone

unknown persons knocked the door of the house

his wife Srinukumari opened the door, two persons
entered into the house of Cherukuri Gangaraju,
hacked himw th knife on his neck and al so hacked
Sri nukumar i on her face and hands”. That
according to the first information report two

unknown persons entered into the house and



commtted the crine. In his evidence he nerely
stated that he was inforned by the villagers that
t he deceased was nurdered, based on which he gave
witten report to the police and the police
reached at the scene of occurrence within half an
hour and shifted the wife of the deceased to the
hospi tal . It is in his evidence that he gave
report to the police at the house of the
deceased. He did not draft the first infornmation
report and he does not renenber as to who drafted
the same. In his cross-examnation it is stated
by himthat PW3 was sent by himto the hospital
prior to the arrival of the police.

10.Be that as it may, the crucial evidence is that
of PW3. There 1is sonme discrepancy in the
evidence as to who sent PW3 to the hospital.
But the fact remains that on 9.4.2002 at about
11.25 a.m her statement was recorded by the
Judicial First Class Magistrate (Ex.P2l1). The
Magi strate having received the information at
about 11.00 A M reached the hospital and
recorded the statenent as ‘dying declaration’.
PW3 in her statenent stated that one person cane
to her house and suddenly beat on her head at
about 10 P.M in the night. She did not identify

the person but stated that he was a young nan



wearing stripes shirt. She did not state anything
about the attack on the deceased.

11.CW2 is Dr. G Bhaskararao who stated in his
evidence that PW3 was sent for treatnment of
injuries by GCopalapuram Police Station. As her
condition was serious, he imediately sent
intimation to JFCM (CW1) who canme and recorded
her statenment. The doctor (CW2) was present when
CW1 recorded her statement. He certified that
the patient was conscious and coherent to give
her statenment. The Magistrate at the foot of her
st at enent ( EX. e —=Z1) certified that t he
decl aration recorded by himwas read over and she
admtted it to be correct and conplete. It is
specifically obser ved t hat she has been
consci ous, coherent and in a fit state of mnd to
depose all throughout. He appeared as CW1 and
stated that he recorded the statenent of PW3
under Exhibit P-21. It has not been suggested to
him that PW3 was not in a fit and coherent
condition at the tinme of recording her statenent.

12.1t is plainly evident that PW3 was conscious
and coherent to make her statenent and nade her
statenment in Exhibit P-21 in which not only she
did not mention the nane of the appellant but

positively stated that she was attacked by an



13.

unknown person aged about 20 years. Be it noted
that the appellant even at the relevant tinme was
of 50 years and was well known to PW3. She did
not explain as to and under what circunstances
she made the statenent in Exhibit P-21 nor there
is any explanation as to how she omtted the nane
of the appellant and descri bed sonebody else to
be the assailant. On the other hand, she went to
the extent of stating that she did not know
whet her the Magi strate had recorded her statenent
in the house or in the hospital.

It is well settled and needs no restatenent at
our hands that when a person who has nmde a
statenent, nay be in expectation of death, is not
dead, it is not a dying declaration and is not
adm ssi bl e under Section 32 of the Evidence Act.
In the instant case, the nmaker of the statenent
Exhibit P-21, is not only alive but is exam ned
as PW3. Her statenment, therefore, is not
adm ssi bl e under Section 32; but her statenent,
however, is adm ssible under Section 157 of the
Evi dence Act as former statenent made by her in
order to corroborate her testinony in court. In
the instant case Exhibit P-21 does not
corroborate the testinony of PW3 in Court. It is

obvious that PW3 later on inproved the story and



roped in the appellant. In Ranprasad Vs. State

of Maharashtra! this Court hel d:

“As long as the nmaker of the statenent is
alive it would remain only in the real m of
a statenent recorded during investigation

Be that as it may, the question is whether
the Court could treat it as an item of
evi dence for any purpose. Section 157 of
the Evidence Act permts proof of any
former statenment nmade by a witness rel ating
to the sane fact before “any authority
| egal |y conpetent to investigate the fact”
but its use is limted to corroboration of
the testinmony of such a witness. Though a
police officer is legally conpetent to
I nvestigate, any statenment nade to him
during such an investigation cannot be used
to corroborate the testinony of a wtness
because of the clear interdict contained in
Section 162 of the Code. But a statenent
made to a Magistrate is not affected by the
prohibition contained in the said section

A Magistrate can record the statenent of a
person as provided in Section 164 of the
Code and such a statement would either be
elevated to the status of Section 32 if the
maker of the statenment subsequently dies or
It would remain within the real mof what it
was originally. A statement recorded by a
Magi strate under Section 164 becones usable
to corroborate the witness as provided in
Section 157 of the Evidence Act or to
contradict him as provided in Section 155
t hereof .”

14. Considered in the light of the |law declared by
this Court the statenent of PW3 in Exhibit P-21
can be used for corroborating the testinony of

PW3. The evidence of PW3 is conpletely at

'(1999) 5 SSC 30



variance with what has been stated by her in
Exhibit P-21. This vital aspect of the matter has
conpletely escaped the attention of the courts
bel ow which resulted in mscarriage of justice
Enmty between her husband (deceased) and the
appel l ant may be one possible reason for her to
inplicate the appellant in the case after
del i berati ons.

15.What remains for our consideration is the
statement of PW4 who is none other than the
daughter of the deceased. The incident according
to her took place at about 2.00 AM in the night
when the appel |l ant hacked her nother and father.
She stated that on her raising hue and cry one
Kanni ah Tata and others canme to the spot. She did
not reveal the nanme of the appellant to the
nei ghbours when they cane to the house on her
rai sing hue and cry. Kanniah Tata who is exam ned
as PW7 stated in his evidence that PW4 inforned
him that her father and nother were beaten by
sonmebody. The evidence on record suggests that
even PW4 has also acquaintance wth the
appel l ant but she did not nention the nanme of the
appellant at any point of time prior to her
evidence in the court. Her evidence is also vague

based on which it would be difficult to record



any finding of commssion of any crine by the
appel lant. There is no other acceptable evidence
avai l abl e on record based on which the appell ant
could be held guilty.

16.\W are conscious that normally this Court would
not substitute its opinion by re-appreciating the
evidence with that of concurrent findings of the
two courts bel ow But in the present case,
having considered the findings of the courts
bel ow, we hold that the courts bel ow found the
appel lant guilty on the basis of evidence of PW-
3 and 4 upon which no reliance could be placed
for the reasons stated herein above. The facts,
based on which we have arrived at the concl usion
not to rely upon the evidence of PW-3 and 4, are
very rmuch available on record which were
al together ignored by the courts below. The sane
has resulted in mnmiscarriage of justice. This
Court in Zafar Vs. State of UP.2 wile
consi dering the scope of interference in exercise
of its jurisdiction under Article 136 of the

Constituti on observed:

“Though it is a case of concurrent finding by both the
courts resting on the appreciation of evidence, we are
of the view that the trial court and the H gh Court

2[ (2003)3 SCC 51]



overl ooked certain inportant aspects in the practical

application of the rule of prudence and caution which
the Hi gh Court itself proceeded to apply in appreciating
the evidence of the child witness. The H gh Court failed
to take note of certain telling factors energing from
the evidence on record. There was no critical appraisa

of the evidence of PW2 except focusing attention on two
al l eged contradictions of no significance and repelling
the argunents based on them Even if the finding that
the nedical evidence does not go counter to the
prosecution case is allowed to remain, there are other
fatal infirmties in the evidence relied upon by the
prosecution which were not adverted to by the High
Court. In these circunstances, we are of the view that
it is afit case for interference under Article 136.”

17.1n the present case there was no critical
eval uati on of the evidence of PW-3 and 4, and
t here was no consi deration of materi a
contradictions having cruci al bearing on
the veracity of the version given by PW- 3 and
4. They went on neking inprovenments from stage
to stage which nakes their evidence doubtful. It
i s under those circunstances, we are conpelled to
interfere with the concurrent findings of the
courts below in order to prevent the m scarriage
of justice.

18. For the aforesaid reasons, the inpugned judgnent
is set aside. The appellant is acquitted of the
charges wunder Sections 302 and 307 |IPC  The
conviction and sentences awarded against the
appellant are set aside. The appellant is

directed to be released forthwth. The bai



bonds earlier executied by him and the sureties,
if any, shall stand di scharged.

19. The appeal is, accordingly, allowed.

............................. .J.
(B. SUDERSHAN REDDY)

(J. M PANCHAL)

NEW DELHI
Novenmber 10, 2009.



