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ACT:

Indian Inconme-tax Act (Xl of 1922), s. 10(7) and schedule
Rule 2(a)(b) as published in 1939-Incone-tax on insurance
conpanyHow ascert ai ned- St at enent of Depart ment a
Representative, Effect of-Insurance Act (IV of 1938) s.
2(11.) -Life Insurance business.

In accordance with the provisions of s. 10(7) of the Indian
I ncome-tax Act, 1922, the profits and gains of Life
I nsurance business for the periods 1943-1944 to 1946-1947
are to be conmputed under Rule 2(a) and Rule 2(b) 'of the
rul es published in 1939 and contained in the schedule to the
Act. - This computation should be made separately and
i ndependently once under Rule 2(a) and again under Rule
2(b). On such conputation incone-tax is to be levied on the
greater of the two anpbunts so conputed. It is erroneous to
adopt the conputation made under Rule 2(b) as the basis for
conput ati on under Rule 2(a).

Mere statement of the Departnmental Representative of the
I nconme-tax Departnent to the Tribunal referred to in the
order of the Tribunal cannot have the effect of a finding of
fact by the Tribunal

Busi ness of a conpany which consists in granting term nable
pensions or annuities dependent on human life in favour of
the subscribers or their nomi nees, is an insurance business
within the neaning of s, 2(11) of the Insurance Act, 1938,
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with him for the respondent.

1954. Novermber 1. The Judgnent of the Court was delivered
by

VENKATARAMA AYYAR J.-This is an appeal fromthe judgnment of
the H gh Court of Calcutta on a reference under section
66(1) of the Income-tax Act. The appellant is a Conpany
which came into existence in 1870 as an unregistered
association, and in 1906 it was registered under the

provisions of the Indian Conpanies Act. Its business
consists exclusively in granting term nable pensions or
annuities dependent on human life in favour of t he

subscribers or their nom nees. The dispute in this appea
relates to the assessnent of the profits of the Conpany for
i ncome-tax for the periods, 1943-1944, 1944-1945, 1945-1946
and 1946-1947.

To follow the pointsin issue, it will be useful to refer to
the statutory provisions bearing on the nmatter. Secti on
2(11) of ‘the Insurance Act, 1938, defines "life insurance

busi ness" ‘as neani ng "the busi ness of effecting contracts of
i nsurance upon hurman |life" and as including "the granting of
annuities- _upon human |ife:" The business of the appellant
Conpany would therefore be life insurance business as
defined in-section 2(11) ~of the Insurance Act. Under
section 10(7) of the Indian Incone-tax Act, the profits and
gains of any business of insurance are to be computed in

accordance with the Rules in the Schedule to the Act. Rul e
2 in the Schedule is as foll ows:

" The profits and gains of life insurance business shall be
taken to be either-
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(a)the gross external incom ngs of the preceding year from

that business | ess the managenent expenses of that year,
or

(b)the annual average of the -surplus arrived | at by
adjusting the surplus or deficit disclosed by the actuaria
valuation for the last intervaluation period ending before
the vyear for which the assessnent is to be made’ so as to
exclude from it any surplus or deficit included therein
which was made in any earlier intervaluation period and any
expenditure which may under section 10 of this ~Act be
allowed for in conputing the profits and gains of a
busi ness, whichever is the greater.

"Rule 5(ii) defines "gross external incom ngs" as including
profits on the sale or the granting of annuities. These
Rul es cane into force in 1939.

In 1945 the assessnent of the profits of the appellant
Conpany for the years 1943-1944, 1944-1945 and 19451946 was
taken up by the Inconme-tax Oficer. Under Rule 2, what the
Income-tax O ficer had to do was to conpute the profits of
the Conpany under the two heads (a) and (b) in that Rule and
to adopt whichever was hi gher as assessable profits. What
he actually did however is uncertain, because the orders of
assessnent thensel ves have not been exhibited as part of the
record. From the order of the Tribunal dated 5th March
1949, it appears that the Incone-tax Oficer firstly
determned the profits wunder Rule 2(b) on the basis of
actuarial valuation after naking certain adjustnments; and
secondly on the basis of the figure arrived at wunder Rule
2(b), he worked out the profits under Rule 2(a) by making
further adjustrments. These orders were nmade on 14th July,
1945. The conpany preferred appeal s against them to the
Appel |l ate Assistant Conmissioner, who held by his order
dated 30th Novenber, 1945, that the annuity busi ness
contenplated by Rule 5(ii) was "purely annuity business",
that the business carried on by the Conpany was "an
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adm xture between an annuity and life insurance", and that
there had been no adequate investigation by the Incone-tax
Oficer of the nature of the business of the Conpany. He
825

accordingly renmanded the case for further enquiry and for
passing fresh orders of assessnent.

By the tine the matters cane up for further enquiry before
the I ncone-tax Officer in pursuance of the order of renand,
the assessnent of the profits of the Conmpany for the year
1946- 1947 had also to be nmade. By order dated 23rd
December, 1946, the Income-tax O ficer determ ned t he
assessable profits of the Conpany for all the four years.
He held that there was no elenent of insurance in the
busi ness of the Conpany, and that the conputation should be
made under Rule 2(a). Then he proceeded to assess the
profits under that Rule precisely in the manner adopted by
him in his order dated 14th July, 1945. He first took the
annual adjusted surplus calculated according to the
actuarial 'val vati on-under Rule 2(b) and after naking certain
adj ustments, adopted it as the figure under Rule 2(a).
These orders were clearly erroneous. The statenent that
there was no element of |ife insurance in the policies was
rightly hold to be erroneous by the Tribunal and has not
been sought to be supported. |If the annuity business of the
Conpany was not |ife insurance business, then even Rule 2(a)
would have no application. The Incone-tax Oficer was
likewise in error in adopting the figures reached under Rule
2(b) as the basis for computing the profits under Rule 2(a)
wi t hout an independent enquiry into the materials requisite
under that Rule.

The Conpany took up the nmatter in appeal to the Appellate
Assi st ant Conmi ssioner, who by his order dated 26t h
Septenber, 1947, held that the annuity -business of the
appel l ant was life insurance business, and that the profits
shoul d be conputed under Rule 2. He further held that in the
absence of a profit and |oss ,statenent for the previous
year, the Income-tax Oficer could only act on the materials
furnished by the actuarial valuation as a guide for
conputation wunder Rule 2(a). He therefore confirned the
orders of assessment.

The Company then appealed to the Tribunal. By -its order
dated 5th March, 1949, the Tribunal held that the business
of the Conpany was "in a way" insurance,
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and that conputation of the profits should be nmade in
accordance with Rule 2, after determning the profits both
under Rule 2(a) and Rule 2(b). It took exception to the
nodus adopted by the Incone-tax Officer in ,conputing the
profits under Rule 2(a), and observed that he should /have
nmade i ndependent enquiry under Rule 2(a), and determ ned the
profits and not nmerely adopted the figures conputed under
Rul e 2(b) as the basis for computing the profits under Rule
2(a). The Tribunal accordingly remanded the matter to the
Income-tax O ficer for further enquiry for determning the
profits in terns of Rule 2(a).

Dissatisfied with this order, the respondent applied for
ref erence under section 66(1) of the Incone-tax Act, and on
that application, the followi ng questions were referred to
the decision of the Hi gh Court:

1. " Wiether in the facts and circunstances of the case
the business of the assessee-Conpany consisted wholly of
annuity business or whether it contained some elenents of
ordinary |life insurance business as distinct from annuity
busi ness.

2. Vet her the I ncone-tax Officer was justified in rmaking
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an estinmate for calcul ations under Rule 2(a) of the Schedul e
attached to section 10(7) of the Income-

tax Act. "

The reference was heard by Chakravarti and S. R Das Cupta
JJ. They held that the first question did not arise on the
order of the Tribunal, but all the same expressed their
opi nion thereon in the following terns :

" Its business is *holly a business of granting annuities on
human life, and no part of its business is ordinary life
i nsurance business. "

As we are not concerned with this matter in this appeal
there is no need to further refer to it.

On the second question, they observed that business in
annuities dependent on life as contrasted with "annuities
certain" would be insurance business as defined in section
2(11) of the Act, and that the profits of that business
being "gross external incom ngs" as defined in Rule 5(ii)
must be determined under Rule 2(a). Dealing next with the
objection of ~the appellant that there had been no proper
det ermi nation of the
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profits under Rule 2(a), they held that in the absence of
profit and | oss statements for the previous years and ot her
materials the Income-tax O ficer had no course open to him
except to adopt the figures conmputed under Rule 2(b) as a
basis for conputation under Rule 2(a). The second question
was accordingly, answered in the affirmative. It is against
this decision that 'the present appeal has been preferred on
a certificate granted under section 66A (2).

M. Mtra for the appell ant does not dispute the position
that the business of the Conpany on annuity  policies
dependent on hunan life is insurance business as defined in
section 2(11), and that the profits of the business ' should
therefore be conmputed in accordance with Rule 2 ' in the
Schedul e to the I ncone-tax Act. ~H's contention is that the
Income-tax O ficer had failed to make the conputation in
accordance with Rule 2(a), and that the Tribunal was right
in remanding the matter for a correct conputation of the
profits in accordance with that Rule. This contention mnust,
in our opinion, succeed. Under Rule 2, the |ncone-tax
Oficer has to determne under clause (a) what the gross
external incom ngs of the previous year were, and deduct out
of them the nmanagi ng expenses for that year. He has also to
find out in terns of clause (b) the annual average surplus
on the basis of actuarial valuation in the nanner prescribed
t herein. He has then to adopt whichever is higher ~as the
assessable profits of the year. Now the conplaint of the
appel lant is that while a conputati on was made under cl ause
(b) no independent conputation was made under <clause /(a),
and that therefore the profits had not been determ ned as

required by the Rules. It is a fact that no independent
conputati on has been nade under Rule 2(a), and therefore
there has been no compliance with the Rule. The | earned

Judges declined to uphold this objection on the ground  that
the Conpany did not place any materials before the |ncomne-
tax Oficer so as to enable himto make a determnation
under Rule 2(a), and that in the absence of any materials
the Incone-tax Oficer was justified in acting on the
actuarial report for conputing the profits even under Rule
2(a).
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The argunent of the appellant is that having regard to the
stand taken by either side at the stage of investigation and
to the opinion expressed by the Inconme-tax Oficer that
there was no el enent of insurance in the annuity busi ness of
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the Conpany, the true position under the Rules had been
mssed by all of them with the result that there was no
attenpt made to conpute the profits in terns of the
provisions of Rule 2(a), that the appellant had not wilfully
failed to produce any evidence, and that the observation of
the |learned Judges that no profit and |oss statement had
been produced was based on a m sapprehension, as no such
statenent had to be prepared by an I nsurance Company.

W nust now turn to the statement of the case by the
Tribunal to see what had really happened before the Income-
tax Oficer, for the last word on questions of fact is wth
it, and that is binding on the Courts. Neither in the
statement of the case by the Tribunal, nor inits order of
remand is there any finding that the requisite naterials had
been wi thhel d by the appellant. The only statenent bearing
on this question in the order of the Tribunal is as follows:
" the Departmental Representative admtted before us
that the cal cul ati ons purported to have been nade under Rule
2(a) were not in accordance with the requirenents of Rule
2(a), but it was explained that as the informati on necessary
for determi ning inconme under Rule 2(a) was not avail able, an
estimate was made and the i ncone determ ned under Rule 2(b)
was adopted for determ ning the income under Rule 2(a). "
VWat is referred to in this passage is only a statement of
the Departnental Representative and not a finding. On the
ot her hand, the whol e tenor of the judgnment of the Tribuna
is that there had been no deternination of the profits under
Rule 2(a) by reason of the erroneous view ‘taken by the
Income-tax OFficer as to the true nature of the business of
the Conpany. |If there had been-a finding by the Tribuna
that the requisite materials had been called for and
wi thheld by the appellant, the decision of the H.gh Court
woul d be unassail able, and, indeed, that was the only one
t hat
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could have been reached. But inthe absence of  such a
finding, we are unable to see any ground on which the order
of the Tribunal could be upset in a reference under section
66(1). Wen once it is found that there was  no ~ proper
determ nation of the profits as required: under Rule 2(a)-
and that was i ndeed conceded-and there was no justification
for it such as the Hi gh Court thought there was, the only
order that could properly be nade was to remand the case for
further enquiry and fresh disposal in accordance with law
That was the order which was passed by the Tribunal, and
that, in our opinion, was right.

This appeal wll accordingly be allowed, and the second
guestion referred by the Tribunal answered in the negative.
The result of this will be that the Income-tax Oficer /wll
proceed to enquire into the profits of the appellant Conpany
for the years in question in accordance wth the
requirenments of Rule 2. Under the circunmstances, we direct
that the parties do bear their respective costs both  here
and in the Hi gh Court.

Appeal all owed.




