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ACT:

I ncome-tax Act, 1961-s.17(1) (iv) and r. 2(h) of Part A
of Fourth Schedul e- ' Scope of.

Sal esmen entitled to commissionin addition to salary-
Assessee credited into the provident fund accounts of
sal esnmen its share of PF contribution calculated on both
salary and conm ssion-Assessee’s contribution of PF on
comm ssion, if could be clained as an all owabl e deduction
under s. 36(1)(iv).

Wrds and phrases : Salary-Meaning of-Salary, if
i ncl udes conmi ssi on.

HEADNOTE

The expression "salary," under. s. 17(1)(iv) ~of the
I ncome Tax Act, 1961, includes "any fees, conm ssions,
perquisites or profits in lieu of or in —addition to  any

salary or wages"; under r. 2(h) in Part-A of the Fourth
Schedule to the Act, which contains Rules relating to
recogni sed Provident Funds, the term ‘salary’ includes
dearness allowance, if the terms of enployment so provide,
but excludes all other allowances and perquisites, where an
assessee, as an enmployer, has paid any sum by way of
contribution towards a recognised provident. fund, s.
36(1)(iv) allows such sum as a deduction in conputing the
i ncome subject to such linmits as may be prescribed for the
pur pose of recogni sing the provident fund. The term
"contribution' is defined in r. 2(c), of part A of the
Fourth Schedule as any sumcredited by or on behal f of -any
enpl oyee out of his salary or by an enployer out of his own
noneys to the individual account of an enpl oyee but does not
i nclude any sumcredited as interest.

The assessee nmintained a provident fund which was
recogni sed by the Conmm ssioner of Incone-tax in 1937. Under
r. 2 of the Provident Fund Scherme Rul es "sal ary” meant not
only fixed nonthly salary but also comm ssion and dear ness
al  owance as might be paid by the conpany to its enpl oyees.

As a termof the contract of enploynment, in addition to
nonthly salary, the assessee paid to each of the sal esmen
conmi ssion at a fixed percentage of turnover achieved by
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them The assessee’s shares of the contribution to the
provi dent fund was cal cul ated on the basis of both salary as
well as the commi ssion paid to each of the sal esnen.

In respect of assessnent years 1962-63, 1963-64 and
1964- 65 the assessee clained the whole anount paid by it
towards provident fund contributions, as a deduction
al l owabl e under s. 36(1)(iv) of the Inconme-tax Act and for
this purpose it relied onr. 2 of its Provident Fund Schene
Rul es.

Qut of the total Provident Fund contributions clainmed
as all owabl e deduction under s. 36(1)(iv) the Incone-tax
Oficer disallowed that part of the assessee’s contribution
which related to the anmpunts calculated on the basis of
conmi ssion paid to the salesnen on the ground that under r
2(h) of Part A of the Fourth Schedule the expression
"sal ary" did not include conmission paid to the enpl oyees.
789

The assessee’s appeal in respect of the assessnent year
1962-63 was rej ected by an Appell ate Assistant Comm ssioner
but in respect of the other two assessnent years another
Appel | at e Assi-stant Commi ssi oner al l'owed its appeals.

On further appeals both by the assessee and the
Department the Appellate Tribunal held that the conm ssion
paid being a part ~of the contractual obligation, it was a
part of the salary paid to the enployees and therefore
contributions made towards provident fund on the conm ssion
were all owabl e as a deduction under s. 36(1)(iv) of the Act,
and secondly since the provident fund was a recogni sed fund
which fulfilled the conditions laid down in r. 4(c) of Part
A of the Fourth Schedule, the enployer’s contributions were
entitled to be deducted.

The High Court answered the reference in favour of the
Departnment. It held that since commssion, unlike salary,
was not a fixed nmonthly paynent it could not be included
within the nmeaning of "salary" and that the meaning of the
term"salary" could not be extended by the assessee by
defining it in a particular manner in its provident fund
schene rules for the purpose of recognition of its fund. The
Hi gh Court relied upon a circular dated January 16, 1941
i ssued by the Central Board of Revenue whi ch provided that
unl ess comm ssi on and bonuses were fixed periodical paynents
not dependent on a contingency, they were not covered by the
term"sal ary"

On further appeal to this Court it was contended on
behal f of the Revenue that the definition of "salary"inr.
2(h) clearly showed that it did not include commi ssion and
since comri ssion was nothing but an allowance paid w thout
reference to any time factor which is associated with salary
or wages, it is not deductible under s. 36(1) (iv).

Al'l owi ng the assessee appeal s,

N

HELD : The commission paid by the assessee to its
sal esmen would clearly fall wthin the expression "sal ary"
as defined inr. 2(h) of Part A of the Fourth Schedule to
the Act and the anmpunts representing proportionate provident
fund contributions nade by the assessee to its salesnen
woul d be deductible under s. 36(1)(iv) of the Act. [802 E]

1(a) The expression "salary" has been defined in s. 17
as well as inr. 2(h) of Part-A of the Fourth Schedul e. But
each of the definitions serves a different purpose. Since
this case is concerned with contributions nmade to a
recogni sed provident fund and deductions thereof wunder s.
36(1)(iv), it would be the definition of "salary" as given
inr. 2(h) of Part-A of the Fourth Schedul e, and not the one
given ins. 17, that will be applicable. [797 F, 798 A-B]
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(b) Conceptually salary and wages connote one and the
sanmething viz., renuneration or. paynent for work done or

services rendered. The forner expression is generally used
in connection wth services of higher or non-manual type
while the latter is used in connection with manual services.
If conceptually salary and wages mean one and the sanme thing
then salary could take the form of paynent by reference to
the time factor or by the job done. In the case of salary
the reconpense could be determned wholly on the basis of
time spent on service or wholly by the work done or partly
by the time spent on service and partly by the work done. In
ot her words, whatever be the basis on which such reconpense
is determined it would all be salary. [799 G 801(C]

790

Gordon v. Jennings, 51 L.J. QB. 417; Mhnedalli v.
Union of India, AIR 1964 SC 980: referred to.

(c) The definition of "salary" in r. 2(h) includes
dearness allowance if the terns of enploynent so provide and
excludes all otherallowances and perquisites. It does not,
in terns, exclude conm ssion. But  though the dictionary
neani ng of the term"conmm ssion” is "a pro rata remuneration
for work done as agent", in- business practice comission
covers various Kkinds of ~payments nade under different
ci rcunmst ances. [ 801 E

(d) If under the terns of the contract of enploynent
remuneration or reconpense for the services rendered by the
enpl oyee is determned at a fixed percentage of turnover
achieved by him then such renuneration or reconpense wl |
partake of the character of salary, the percentage basis
being the nmeasure - of the sal ary. Ther ef or e, such
remuneration or reconpense nust fall wi thin the expression
"salary" as defined inr. 2(h). [802 A

In the instant case wunder the termof the contract of
enpl oyment the assessee had been paying to the salesnen, in
addition to the fixed nonthly salary. conmi ssion at a fixed
percentage of the turnover. It is, therefore, a case where
remuneration or reconpense payable for the services rendered
by the salesnan is deternined partly by reference to the
time spent in the service and partly by reference'to the
vol ume of work done. The entire remuneration so detern ned
on both the bases clearly partakes of the character  of
salary. [802 C D

(e) The Circular dated January 16, 1941 issued by the
Central Board of Revenue did not affect the question of
deductibility because if the conm ssion paid by the assessee
toits salesnen was covered by the expression "salary" on
its true construction, the Board' s view or instructions
could not detract from the legal position arising on such
construction. What the Board, by the said circular, wanted
to keep out of the term "salary" were paynents by way of
conmi ssions which did not partake of the character of
salary. [802 F-(Q

Bridge & Roofs Co. Ltd. v. Union of India & Os. AR
1963 SC 1474 at p. 1477: held inapplicable.

2(a) The Tribunal was right in its view that the
provident fund mmintained by the assessee satisfied the
condition laid down in r. 4(c) of Part-A of the Fourth
Schedul e. [803 G.

(b) After taking into account the true nature of the
conmi ssi on payable by the assessee to its sal esnmen under the
terns of the enpl oynent , the Conmi ssi oner grant ed
recognition to the provident fund, as far back as 1937 and
that recognition continued to remain in operation during the
rel evant assessnent years. The provident fund clearly
satisfied all the conditions laid down in r. 4 of Part-A of
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the Fourth Schedule. It was, therefore, not open to the
Taxing Authorities to question the recognition on the ground
that the assessee’s provident fund did not satisfy any
particular condition nmentioned in r. 4. For the sake of
certainty and uniformity in adm nistering the | aw the Taxing
Aut horities should proceed on the basis that the recognition
granted and available for any particular assessnent year
inplied that the provident fund satisfied all the conditions
in that rule. Under r. 3 the Conmi ssioner had anple power to
withdraw at any tine the recognition already granted if the
provi dent fund contravened any of the conditions required to
be satisfied for its recognition

791

But until the Commi ssioner. wthdrew such recognition, the
Taxi ng Authorities nust proceed on the basis that the
provident fund satisfied all - the requisite conditions for

its recognition for that year. Any other course would result
in uncertainty. [803 H 804 F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 565-570
of 1978.

Appeal from the Judgnent and Order dated 8-2-1977 of
the Calcutta Hi gh Court in Inconme Tax Reference Nos 398, 399
and 400/ 69 and 456 of 1969.

Devi Pal and D. 'N. Gupta for the Appellant.

S. T. Desai, B.. B. Ahuja and M ss A. Subhashini for the
Respondent .

The Judgrment of the Court was delivered by

TULZAPURKAR, J. These appeals, by certificates are
directed against the common judgnment and order rendered by
the Calcutta Hi gh Court on February 8, 1977 in Income Tax
Ref erence No. 156 of 1969 and lncone Tax References Nos. 398,
399 and 400 of 1969, whereby the assessee’s claim for
deduction under s.36(1)(iv) of  the Indian Income Tax Act,
1961 (hereinafter referred to as 'the Act’) in respect of
three sums of Rs.95,421/-, Rs.1,00,564/- and Rs.1,17,969/-
out of the total <contributions nade by the assessee to a
recogni sed Provident Fund for the assessment years 1962-63,
1963-64 and 1964-65 respectively was disallowed and the
principal question raised in these appeals is whether the
expression "salary" as defined in Rule 2(h) in Part A of the
Fourth Schedul e to the Act includes "Conm ssion" paid by the
assessee to its salesnen in terns of their contracts of
enpl oyrment ?

The assessee is a private linmted conpany and carries
on the business of manufacture and sale of duplicating
machi nes and accessories. It has in its regular enpl oynent
three categories of sal esnen-nmachi ne sal esmen, m xed
sal esmen and supply salesnen. As a termof the contract of
enpl oyment between the assessee and the salesmen of the
af oresai d categories, the assessee, besides paying a fixed
nonthly salary also paid conmssion to them at fixed
percentage of turnover achieved by each salesnman, the rate
of percentage varying according to the class of article sold
and the category to which the salesnan belonged. The
assessee maintai ned a regular Provident Fund for its
enpl oyees which was recognised by the Conm ssioner of
I ncome-Tax sone tine in 1937 and the said recognition
continued and was in force during the relevant years in
guestion. In the previous years ending 31st Decenber 1961
31st Decenber 1962 and 31st Decemnber 1963 rel e-

792
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vant to the assessnent years 1962-63, 1963-64 and 1964- 65
the assessee nmmde contributions, out of its own nbneys, to
the individual accounts of these salesmen in the said
Provi dent Fund on the basis of salary and conmission paid to
them and clainmed such contributions as all owabl e deducti ons
under s. 36(1) (iv) of the Act and in that behalf reliance
was placed by the assessee upon Rule 2 of the assessee
conpany’ s Recogni sed Provident Fund Schene Rul es under which
"salary" nmeant not only the fixed nonthly salary but also
the conmi ssion and dearness allowance as might be paid by
the conpany to its enpl oyees. CQut of such tota
contributions the Income-Tax Oficer disallowed the sunms of
Rs. 95,421/-, Rs. 1,00,564/- and Rs. 1,17,969/- on the
ground that these anpbunts pertained to the conm ssion paid
by the assessee to its salesmen for the three years
respectively and that under Rule 2(h) of Part A of the
Fourth Schedule to the Act, ~which was applicable, the
expression "salary" did not include such comm ssion. Three
appeals, /for the “aforesaid three vyears, filed by the
assessee were heard by two different Appellate Assistant
Comm ssi oners, one of whom rejected the appeal for the
assessnment year 1962-63 in view of Rule 2 (h) of Part A of
the Fourth Schedule to the Act but the other Appellate
Assi stant  Commi ssi oner all owed the appeal s for the
assessment years /1963-64 and 1964-65 by accepting the
assessee’s contention. The assessee as also the Revenue
preferred appeals to the Appellate Tribunal. On the one
hand, relying wupon the dictionary nmeaning of the expression
"salary" as given in the Shorter Oxford Dictionary and
Stroud’s Judicial Dictionary and upon the ~manner in which
the term was defined in Rule 2 of the assessee’s Recogni sed
Provident Fund Schene Rules, it was contended on behal f of
the assessee that the conmission of the nature paid by it to
its salesmen was nothing but a conposite part of the salary
itself, the sane being determ nable as per the terns of the
contract and as such the contributions on the basis of such
conmi ssion made by the assesseeto the Provident Fund were
deducti bl e under s.36(1)(iv) of —the Act; it was further
contended that since these paynments were being adnmittedly
made to a Provident Fund recogni sed by the Conmi ssioner of
I ncome- Tax, which recognition was in force during the
rel evant years, the Taxing Authorities could not disallow
the deduction clainmed by the assessee, and the view taken by
the Appellate Assi stant  Commi ssi oner in respect of
assessment years 1963-64 and 1964-65 was canvassed for
acceptance. On the other hand, the Revenue contended before
the Tribunal that the definition of the expression "sal ary"
as given in Rule 2(h) of Part A of the Fourth Schedule to
the Act which applied to the recognised Provident  Fund
governed the matter and since that definition excluded al
ot her all owances and perquisites the conm ssion

793

paid by the assessee to its sal esnen, which was not hing but
some sort of allowance, could not be regarded as sal ary and,
on that basis the Tribunal was pressed to accept the
contrary view taken by the Appellate Assistant Conm ssioner
for the assessment year 1962-63. The Tribunal on a
consi deration of the rival subnissions held that the
conmi ssion paid by the assessee to various classes of
sal esmen was a part of the contractual obligation and as
such was a part of the salary of the enployees and
contributions made on that basis were liable to be deducted
under s.36(1)(iv) of the Act. It also took the view that
since the Provident Fund naintained by the assessee was a
recogni sed Fund and since it fulfilled the condition laid
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down in Rule 4(C) of Part A of the Fourth Schedule to the
Act the contributions by the enployer to the same woul d be
entitled to deduction under the said provision. In this view
of the matter the Tribunal by its order dated June 12, 1968
all owed the assessee’s appeal and dismi ssed the appeal s of
the Departnent.

At the instance of the Revenue the following two
guestions were referred to the High Court for its opinion

"(1) \Whether, on t he facts and in t he
circunstances of the case, the suns of Rs. 95,421/-,
Rs. 1,00,564/- and Rs. 1,17,969/- disallowed by the
Income Tax O ficer out of the total contributions made
by the assessee ‘towards the provident fund were
al | owabl e under section 36(1)(iv) of the Incone Tax
Act, 1961 for the assessnent years 1962-63, 1963-64 and
1964- 65 respectively ?

(2) Wether, on the facts and in the circunstances
of "the case, the Tribunal was right in holding that the
provident fund mai ntai ned by the assessee satisfied the
condition laid down in Rule 4(c) of the Fourth
Schedul e, Part A of the I'ncome Tax Act, 1961 ?"

The former question was the subject-nmatter of |ncone
Tax Reference No.156 of 1969 nade under s.256(1) of the Act
while the latter ‘was the subject-matter of Income-tax
Ref erences Nos. 398, 399 and 400 of 1969 nmade under s.256(2)
of the Act. These References were ‘heard together and
di sposed of by the High Court by a common judgnent and order
dated February 8, 1977. Rejecting the contentions urged on
behal f of the assessee the Hi gh Court answered both the
guestions in the negative and in favour of ‘the Revenue. In
doing so the High Court principally relied upon  (3) Rule
2(h) of Part A of the Fourth Scheduleto the Act where the

expression "salary" has been defined as inclusive of
dear ness al |l owance but exclusive of al
794

ot her all owances and perquisites, (b) Crcular No. 6 dated
January 16, 1941 issued by the (Central Board of Revenue
under the Indian Income Tax Act, 1922 but which has been
conti nued under s.297(k) of the Act, which provided that
unl ess comm ssion and bonuses are fixed periodical paynents
not dependent on a contingency, they are not covered by the
term"salary" as used in Chapter |IXA of the Act (1922 Act)
and (c) observations of this Court in Ms Bridge & Roofs Co.
Ltd. v. Union of India and Os. to the effect that
"conmi ssion and other sinmilar allowances are excluded from
the definition of "basic wages" under the Provident Fund Act
1952 because it was not a universal rule that each and every
establ i shnment nmust pay commission to its enployees”. The
Hi gh Court further held that the Crcular No. 80 dated March
4, 1972 on which reliance was placed by the assessee and
which stated that "if the terms and conditions of service
are such that conmission is paid not as a bounty or benefit
but is paid as a part and parcel of the renuneration for
services rendered by the enployees such payment may partake
of the nature of salary rather than as a benefit _or
perquisite" could not be avail ed of because the same was not
in existence during the relevant years and further it had
been issued under s.40(c) (iii) of the Act and would not
apply to s.36(1)(iv). The Hi gh Court also held that the
ordinary neaning of "salary" was a fixed nmonthly paynent
whil e "comm ssion” was not such paynent and, therefore, it
could not be included within the scope and anbit of the term
"salary", the neaning of which could not be extended by the
assessee conmpany by defining it in a particular nanner in
its Provident Fund Schene Rules for the purposes of
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recognition of its Fund and deductibility as well. The High
Court’s view on both the questions is challenged by the
assessee in the instant appeals preferred on the strength of
the certificates granted by that Court under s.261 of the
Act .

Counsel for the assessee raised a two-fold contention
in support of the appeals. In the first place he contended
that once recognition was granted by the Conm ssioner of
I ncome-Tax to the Provident Fund naintai ned by the assessee
under the relevant rules and such recognition was in force
during the rel evant assessment years, the Taxing Authorities
could not disallowthe .deductions claimed by interpreting
the expression "salary"” in Rule 2(h) of Part A of the Fourth
Schedule to the Act so as to exclude the "comm ssion" that
was paid by the assessee to its salesnen, for, by doing so
the Taxing Authorities would be sitting in judgnent over the
recognition granted and allowed to be retained by the
Comm ssi oner of Income-Tax to the assessee. |t was
795
poi nted out- that Rule 4 of Part A of the Fourth Schedule to
the Act set —out the conditions, —particularly, the one
contained in cl.(c) of “the said rule that were required to
be satisfied before recognition could be granted and in the
instant case the Comm ssioner after having been satisfied
that the said conditions had been fulfilled had granted
recognition to the Provident Fund - mai-ntained by the
assessee. In particular, counsel placed reliance upon the
correspondence whi ch took place between the assessee and the
Conmi ssi oner of Income Tax, West Bengal, during the course
of which, the Comm ssioner had by his |etter dated Septenber
9, 1937 required the assessee to informhimof the basis on
whi ch the conmm ssion payable to the sal esnmen participating
inthe fund was conputed with a view to seeing whether the
conmm ssion would be includible in the definition of '"salary"
for purposes of Chapter |IXA of the 1922 Act and the assessee
had by its reply dated September 11, 1937 stated that the
conmi ssion was the nmonthly anount payable to the salesnen in
accordance with their witten contract and was based on a
fixed termof rate and that it was after such correspondence
that recognition was granted to the Provident Fund of the
assessee and that the said recognition had continued and was
in operation during the relevant assessment years. He,
therefore, wurged that it was not open to the ~Taxing
Authorities to reach a conclusion that the Provident Fund of
the assessee did not satisfy the condition laid down in Rule
4(c) of Part A of the Fourth Schedule to the Act during the
rel evant years nor was it open to them to disallow the
deductions clainmed under s.36 (1)(iv) of the Act by
interpreting the expression "salary" in Rule 2(h) inPart A
of the Fourth Schedule to the Act as being exclusive of the
conmi ssion of the nature and kind paid by the assessee to
its sal esmen. Secondly, counsel contended that on a true and
proper construction of the expression "salary occurring in
the said Rule 2(h) the commission of the nature and type
paid by the assessee to its salesnen under the terns  of
their contract of enploynent would be included or covered by
that expression. According to him commission in business
practice covered various Kkinds of paynments nade under
di fferent circunstances and in the cases where a servant was
enployed by a businessman and as a condition of his
enpl oyment it was agreed that he would be paid for his
services at a fixed rate of percentage over the turnover it
was clear that such conmi ssion payable to the enpl oyee will
par take of the character of "salary" received by himfor
his services. the percentage basis being the neasure of the
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salary; in other words, accordingto him there was no
di fference between the concept of salary and the concept of
comm ssion if the latter was of the aforesaid nature or kind
and as such the expression salary in Rule 2 (h) would
i nclude such commission. In this behalf he relied upon a
deci sion of the Al aha-

796

bad High Court in the case of Raja Ram Kunmar Bhargava v.
Conmi ssi oner of Income Tax, U. P. He urged that the decision
of this Court in Ms Bridge & Roofs Co. Ltd. v. Union of
Indian & Ors. (supra) on which the Hi gh Court has relied was
i napplicable since it was a case under the Provident Fund
Act, 1952 and this Court was required to construe the term
"basi c wages’ appearing in_ that Act and in that context it
observed that that term  did not include any bonus,
conmi ssion or other simlar allowances. He, therefore, urged
that the Tribunal was right in allowing the deductions
cl ai med by the assessee under s.36(1)(iv) of the Act.

On the other hand, counsel for the Revenue contended
that notwithstandi ng the recognition accorded to the
assessee’s Provident Fund by the Comm ssioner of |ncone-Tax
the assessee had to satisfy the taxing authorities every
year that the Provident Fund maintained by it satisfied the
conditions of Rule 4, particularly, the one contained in
Rule 4(c) of Part/ A of the Fourth Schedule to the Act and
if for any particular assessnent year the assessee’s
Provident Fund failed to satisfy the condition in Rule 4(c)
of Part A of the Fourth Schedule to the Act the assessee
could not claimdeduction wunder s:36(1)(iv) ' of the Act in
respect of such portion of the contribution made by it to
the Fund as was in breach of the said condition. Secondly,
he urged that by relying upon the fact of recognition
obtained by it and the further fact that such recognition
had remained in force during the relevant assessnent years
the assessee could not by-pass the real question that arose
for determ nation before the taxing authorities for the
rel evant assessnent years, nanmely, whether the expression
"salary’ as defined in Rule 2(h)  of Part A of the Fourth
Schedule to the Act included or excluded comm ssion paid by
the assessee to its salesmen and he urged that the
definition of the expression ’'salary' as given in the said
Rule 2(h) clearly showed that the 'salary  did not include
conm ssion, for, accordingto him the definition nerely
i ncl uded dearness al |l owance and excl uded al other
al  owances and perquisites and comi ssion payable by the
assessee to its salesnen was nothing but an all owance paid
wi thout reference to any tine factor which is ~associated
with salary or wages as an inportant concomtant thereof. In
this behalf reliance was also placed by him upon the
Crcular No.6 dated January 16, 1941 issued by the Centra
Board of Revenue under the 1922 Act and continued under
s.297(k) of the 1961 Act wherein on the question whether the
term’salary’ as used in Chapter | XA (of the old Act)

797

i ncl uded conmi ssions and bonuses paid to the enpl oyees, the
Board expressed its view that "unless comissions and
bonuses are fixed periodical paynents not dependent on a
contingency they are not covered by the term ’'salary’ as
used in Chapter I XA of the Act." Counsel further contended
that in the matter of deductions claimble in respect of
contributions to the Provident Fund the position of the
enpl oyer could not be different from that of the enpl oyee
and in regard to enployee’'s contribution the condition
required to be satisfied in Rule 4 (b) was to the effect
that the contribution of an enployee in any year shall be a
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definite proportion of his 'salary’ for that year and shal
be deducted by the enployer fromthe enployee’'s 'salary’ in
that proportion at each periodi cal paynment of such salary in
that year, and credited to the enployee’s individual account
in the Fund and under s.80C read with Rule 7 of Part A of
the Fourth Schedule to the Act the enployee is entitled to a
deduction in respect of his contribution which pertains to a
definite proportion of the 'salary’ which would not include
conmi ssion. He therefore, urged that the H gh Court was
right in answering both the questions against the assessee
and in favour of the Revenue.

As stated at the outset, in our view, the main question
raised in these appeals is whether the expression 'salary’
as defined in Rule 2(h) of Part A of the Fourth Schedule to
the Act includes conmi ssion payable by an assessee to his or
its employees in terns of their contracts of enploynent ? W
shal |, therefore, ~address ourselves to that question first
and then deal with the aspect regarding the true inpact of
the recognition granted by the Comm ssioner of Incone Tax
under the relevant Rules to a Provident Fund naintai ned by
an assessee.

The expression ’'salary’ ~has been defined in s. 17 of
the Act as well as in Rule 2(h) of Part A of the Fourth
Schedule to the Act but each of the said definitions serves
a different purpose. ~Section 17 defines the expression
"salary’ for purposes of ss. 15 and 16 which deal wth
"Salaries" as a head of incone, and under cl.(iv) of sub-
s. (1) that expression includes:

"any fees, commissions, perquisites or profits in
lieu of or in addition to any salary or wages."

In Part A of the Fourth Schedule to the Act, which
contains rules relating to Recognised Provident Funds the
word 'sal ary’ has been defined in Rule 2(h) thus :

"Sal ary" includes dearness allowance, if the termns
of employnment so provide, but- excludes all other
al | owances and perquisites.”

798

Since we are concerned in this case with contributions
nade to a recognised Provident Fund and deductions thereof
under s. 36(1) (iv) it will be the definition of ’'salary’ as
given in Rule 2(h) of Part A of the Fourth Schedule to the
Act and not the one given in s. 17 that will be applicable
and will have to be considered. Under s. 36(1) (iv) the
deduction allowable is in respect of

"any sum paid by the assessee as an enpl oyer by way of

contribution towards a Recogni sed Provident Fund or an

approved superannuation fund, subject to such limts as
may be prescribed for the purpose of recognising the

Provi dent Fund or approving the superannuation fund, as

the case may be."

Rule 2(c) of Part A of the Fourth Schedul e defines
contribution" as meani ng

"any sum credited by or on behalf of any enpl oyee
out of his salary, or by an enployer out of his own
nonies, to the individual account of an enpl oyee, but
does not include any sumcredited as interest."

Rule 4 of Part A of the Fourth Schedul e | ays down the
condi tions which are required to be satisfied by a Provident
Fund in order that it may receive and retain recognition and
the conditions in cls.(b) and (c) are material and these
conditions are:

"4(b) the contributions of an enployee in any year
shall be a definite proportion of his salary for that
year, and shall be deducted by the enployer fromthe
enpl oyee’ s sal ary in that proportion, at each
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peri odi cal paynent of such salary in that year, and

credited to the enployee’s individual account in the

fund;

(c) the contributions of an enployer to the
i ndi vi dual account of an enpl oyee in any year shall not
exceed the ampount of the contributions of the enployee
in that vyear, and shall be credited to the enpl oyee’'s
i ndi vidual account at intervals not exceeding one
year."

It may be stated that so far as the enployer is
concerned the contributions credited by him to the
enpl oyee’ s individual account in the funds are deductible
under s. 36(1) (iv) whereas the contributions of an enpl oyee
are deductible in the conputation of his total inconme under
s.80Cread wth Rule 7 of Part A of the Fourth Schedule to
the Act and the schene of cls.(b) and (c) of Rule 4 of Part
A of the Fourth Schedul e does suggest that in the matter of
deductions cl ai m
799
able in respect of contributions to the recognised Provident
Fund the —position of both the enployer and the enployee
woul d be the sane; but sincein the case of an enpl oyee his
contributions are to be a definite proportion of his salary
for a particular year, the question whether such proportion
woul d be inclusive of © comm ssion received by himfromhis
enpl oyer nust depend upon the true meani ng or construction
of the expression 'salary’ as occurringin Rule 2(h) of Part
A of the Fourth Schedule; in other words, in the matter of
deductions clainmable in respect of contributions to the
Recogni sed Provident Fund qua both the enployer and the
enpl oyee the question has to be answered by reference to the
true neaning of the expression 'salary’ occurring in Rule
2(h). Now, Rule 2(h) of Part A of the Fourth Schedul e does
not define the expression ’'salary’ conceptually but nerely
proceeds to state what is included therein and what is
excluded therefrom and, therefore, ~one is required to turn
to the dictionary neaning of that expression as /also to
ascertain how judicial decisions have understood that
expression. According to the Shorter Oxford Engl i sh
Dictionary (3rd Edn.) ’'salary’ neans:

"To reconpense, reward; to pay for - sonething
done; "

In Jowitt’s Dictionary of English Law (1959 Edn.) the
termis explained thus:

"a  reconpense or consi deration general ly
periodically nade to a person for ‘his service in
anot her person’s business; also wages, stipend or
annual all owance. "

In Stroud’s Judicial Dictionary (4th Edn.) the expression
"salary’ is explained at item (2) thus:

"Where the engagenment is for a period, is
per manent or substantially pernmanent in character, and
is for other than manual or relatively wunskilled
| abour, the remuneration is generally called a salary".

[Per Latham C. J., in Federal Commi ssioner of Taxation
v. Thonmpson (J. Walter) (Aus.) Pty. Ltd. 69 CL.R
227] .

It appears that conceptually ’salary’ and ’'wages’ connote
one and the sane thing, namely, remuneration or paynent for
wor k done or services rendered but the former expression is
generally used in connection wth services of a higher or
non-manual type while the latter is used in connection with
manual services. In Gordon v. Jennings Grover J. observed as
fol | ows:

800
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"Though this word (wages) mght be said to include
paynment for any services, yet, in general, the word
"salary’ is wused for paynent or services of a higher
class, and 'wages’ is confined to the earnings of
| abourers and artisans.”
In Mohnedalli v. Union of India this Court, while repelling
the contention that the Enployees’ Provident Fund Act 1952
was intended by Parliament to apply to enployees who were
nere wage earners and not salaried servants, has nmade
observations clearly indicating that there is no difference
between the two concepts of salary and wages. Chief Justice
Si nha speaking for the Court observed in para 10 of the
j udgrment as foll ows:
"I't is a little difficult to appreciate the
di stinction sought to be nade. Both ’'salary’' and
"wages’ are emplunents paid to an enployee by way of
reconpense for hislabour. Neither of the two ternms is
a’'term of art’. The Act has not defined wages; it has
only defined *"basic wages" as all enolunents which are
earned by an enployee while on duty or on leave with
wages i n-—accordance with the terns of the contract of
enpl oyment and which are paid or payable in cash to
him....... "Sal ary’, on t he ot her hand, is
renmuneration paid to an enployee whose period of
engagenment is/ nore or |ess permanent .in character, for
other than nmanual or relatively unskilled |abour. The
di stinction between skilled and unskilled |abour itself
is not very definite and it cannot be argued, nor has
it been argued, that the  renuneration for skilled
| abour is not ’'wages’. The Act itself has not nade any
di stinction between "wages’ and ’'salary’. Both may be
pai d weekl y, fortnightly or nont hly, t hough
remuneration for the day’'s work is not ordinarily
ternmed 'salary’. Sinply because wages for the nmonth run
into hundreds, as they very often do now, would not
mean that the enpl oyees is not earning wages, properly
so called. A clerk in an office may earn nuch l'ess than
the nmonthly wages of a skilled | abourer. Ordinarily he
is said to earn his salary. But, in principle, there is
no difference between the two."
It will thus appear clear that conceptually there is no
di fference between salary and wages both being a reconpense
for work done or
801
services rendered, though ordinarily the forner expression
is used in connection with services of non-nanual type while
the latter is used in connection with manual services. It is
further coomon know edge that this conpensation to. the
| abourer or artisan could be a specified sum for a given
time of service or a fixed sumfor a specified work i.e.
paynment nmade by the job, the conmobnest exanple of the latter
category being a piece-rated worker. In other words, the
expression 'wages’ does not inply that the compensation is
to be determned solely wupon the basis of tinme spent in
service; it may be determ ned by the work done; it could be
estimated in either way. |f conceptually salary and wages
nean one and the sane thing then salary could take the form
of payment by reference to the tine factor or by the job
done. In fact, in the case of salary the reconpense could be
determ ned wholly on the basis of tine spent on service or
wholly by the work done or partly by the tine spent in
service and partly by the work done. In other words,
what ever be the basis on which such reconpense is determ ned
it would all be salary.

Havi ng reached the above conclusion, we have to
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consider the nature of reconpense that is being nade by the
assessee to its salesnen, whether the whole of it partakes
of the character of salary or not? The definition of
"salary’ in Rule 2(h) includes dearness allowance if the

terns of enploynent so provide and excludes all other
al  owances and perquisites. It does not in terns exclude
"comm ssion’ as such and, in our viewrightly, for, though

ordinarily according to the Shorter Oxford Engl i sh
Di ctionary 'conmission’” means 'a pro rata renuneration for
wor k done as agent’, in business practice conm ssion covers
vari ous ki nds of paynent s made under di fferent
circunmst ances. In Raja Ram Kumar Bhargava v. Comm ssi oner of
I ncome-Tax, U P. (supra) the Allahabad H gh Court has
poi nted out how in certain circunstances conmni ssion payabl e
to an enpl oyee may, in fact, represent the salary receivable
by him for the services rendered to the enployer. At page
694 of the report the relevant observation run thus:

"The word “"conm ssion", in business practice,
covers various- kinds of _paynents made under different
circunstances. There are cases where a servant s
enployed by a businessnman - and, as a condition of his
enpl oyment, it is agreed prior to the services having
been rendered that he would be paid for his services at
a fixed rate of percentage of the turnover or profits.
In such a case, it is clear that the comn ssion payabl e
to the enployee will, in fact, represent the salary to
be drawmn by him for his services. The paynent on the
percentage basis will only determ ne the neasure of the
sal ary."

802

It is thus clear that if under the ternms of the contract of
enpl oyment renmuneration or reconpense for~ the services
rendered by the enployee is determned at a fixed percentage
of turnover achieved by him then such renuneration or
reconpense will partake of the character of salary, the
percentage basis being the neasure of the salary and
therefore such renmuneration or  reconpense nmust fall wthin
the expression 'salary’ as defined.in Rule 2(h) of 'Part A of
the Fourth Schedule to the Act. In the instant case before
us, adnmittedly, wunder their contracts of enploynent the
assessee has been paying and did pay during the previous
years relevant to the three assessment years to- its
sal esnen, in addition to the fixed nonthly salary,
conmi ssion at a fixed percentage of the turnover achi eved by
each salesman, the rate of percentage varying according to
the class of article sold and the category to which each
sal esman bel onged. The instant case is therefore, an
i nstance where the renmuneration so reconpense | payable for
the services rendered by the salesnmen is determ ned partly
by reference to the tine spent in the service and partly by
reference to the volume of work done. But it is clear that
the entire remuneration so determined on both the  basis
clearly partakes of the character of salary. In our view,
therefore, the commssion paid by the assessee to its
sal esmen would clearly fall wthin the expression 'salary’
as defined in Rule 2(h) of Part A of the Fourth Schedule to
the Act and as such the three sunms of Rs. 95,6421/-, Rs.
1,00,564/- and Rs. 1,17,969/- representing proportionate
contributions appertaining to the conmmission paid by the
assessee to its salesnen would be deductible under s. 36(1)
(iv) of the Act.

Turning to the G rcular dated January 16, 1941 issued
by the Central Board of Revenue on which counsel for the
Revenue has relied, it cannot, in our view, affect the
qguestion of deductibility, for, if the comm ssion paid by
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the assessee to its salesnmen is covered by the expression
"salary’ on its true construction, which, according to us,
it does, the Board’s view or instructions cannot detract
fromthe | egal position arising on such proper construction
In any case we are of the view that by the said G rcul ar
what the Board wants to keep out of the term’salary’ are
paynments by way of conm ssion which do not partake of the
character of salary. Simlarly the decision of this Court in
Ms. Bridge & Roof Co.’'s case (supra) on which the High
Court has relied cannot avail the Revenue. In the first
place it was a case under the Provident Fund Act, 1952 where
this Court was required to construe the expression ’'basic
wages’ as defined in s. 2(b) of that Act and to decide
whet her ' production bonus’ was included in that expression
and it was in that context that this Court nade observations
803

to the effect that the said expression as defined therein
did not~ include any -bonus, commssion or other simlar
al | owances. Secondly, as against the definition of ’basic
wages’ i'n s. 2(b) (ii) which excluded any dearness
al | owance; house rent all owance, over-time all owance, bonus,
conmi ssion or any other simlar allowance, s. 6, of the Act
provi ded for inclusion of dearness allowance for the
purposes of contribution and, therefore, this Court was
concerned with trying to discover sone basis for the
exclusion in cl. (ii) of s. 2(b) as al'so for the inclusion
of dearness allowance and retaining all owance (if any) in s.
6 of that Act and the Court found that the basis for
inclusion in s. 6 ‘and exclusion in cl. (ii) of. s. 2(b) was
that whatever was payable in-all concerns and was earned by
all pernanent enpl oyees was included for~ the  purpose of
contribution under s. 6 but whatever was not payable by al
concerns and was not earned by all enployees of a concern
was excluded for the purposes of ~ contribution and that is
why commission or simlar allowances were excluded fromthe
definition of ’'basic wages’', for conm ssion and al |l owances
were not necessarily to be found in all concerns nor were
they necessarily earned by all the enployees of  the sane
concern. It is, therefore, <clear that the ratio of the
deci sion and the observations made by this Court in a
different context in that case would be inapplicable to the
facts of the present case.

Having regard to the above discussion it is clear that
the High Court’s view on the first question is clearly
unsust ai nabl e and that question mnust be answered in favour
of the assessee and agai nst the Revenue.

Dealing next wth the second question it seens to us
clear that having regard to our view on (the proper
construction of the expression ’'salary occurring in Rule
2(h) of Part A of the Fourth Schedule to the Act it nust be
held that the Tribunal was right in holding “that the
Provi dent Fund mmintained by the assessee satisfied the
condition laid down in Rule 4(c) of Part A of the Fourth
Schedul e and that question also must be answered in favour
of the assessee and against the Revenue However, we woul d
like to make some observations with regard to the true
i mpact of the recognition granted by the Comni ssioner of
I ncome-Tax to a Provident Fund naintained by an assessee.
The facts in the present case that need be stressed in this
behal f are that it was as far back as 1937 that the
Conmi ssioner of Income-tax had granted recognition to the
Provi dent Fund nai ntai ned by the assessee under the rel evant
rul es under 1922 Act, that such recognition had been granted
after the true nature of the comm ssion payable by the
804
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assessee to its sal esnmen under their contracts of enpl oynent
had been brought to the notice of the Comm ssioner and that
said recognition had continued to remain in operation during
the relevant assessnment years in question; the last fact in
particular clearly inplied that the Provident Fund of the
assessee did satisfy all the conditions laid down in Rule 4
of Part A of the Fourth Schedule to the Act even during the
rel evant assessnent years. |In that situation we do not think
that it was open to the taxing authorities to question the
recognition in any of the relevant years on the ground that
the assessee’s Provident Fund did not satisfy any particul ar
condition nentioned in Rule 4. It would be conducive to
judicial discipline and the maintaining of certainty and
uniformty in adm ni stering the law that the taxing
authorities should proceed on the basis that the recognition
granted and available for —any particular assessment year
inmplies that the Provident Fund satisfies all the conditions
under Rule 4 of Part A of the Fourth Schedule to the Act and
not sit i'n judgment over it. There is anple power conferred
upon the ' Commi ssioner under ~ Rule 3 of Part A of the Fourth
Schedule to wthdraw at _any time the recognition already
granted if, in his opinion, the Provident Fund contravenes
any of the conditions required to be satisfied for its
recognition and if during assessnent proceedings for any
particul ar assessment ~year the taxing authority finds that
the Provident Fund nmintai ned by an assessee has contravened
any of the conditions of recognition he may refer the
guestion of w thdrawal of recognition to the Conm ssioner
but until the Commi ssioner acting under the powers reserved
to him w thdraws such recognition the taxing authority mnust
proceed on the basis that the Provident Fund has satisfied
all the requisite conditions for its recognition for that
year; any other course is bound toresult in chaos and
uncertai nty which has to be avoi ded.

Havi ng regard to the _above discussion, both the
guestions are accordingly answered in favour of the assessee
and the appeals are allowed with costs.

P.B.R Appeal al | owed.
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