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These two appeal s raise an interesting question involving the
scope and anbit of Article 161 of the Constitution of India, 1950 (in
short the 'Constitution'). The question-is whether the Governor of a
particular State in exercise of clemency powers under Article 161 of the
Constitution can grant rem ssionto prisoners convicted by courts
out si de the concerned State, but undergoing sentences in jails in the
State. Present appeals relate to the State of Andhra Pradesh. The Andhra
Pradesh High Court in the two wit petitions (WP. nos. 20018 and 21536
of 1995) held in the affirmati ve and hence these appeal s.

One S. Appal a Swany was convi cted for the offence punishabl e under
Section 302 of the Indian Penal Code, 1860 (in short the 'IPC) and
sentenced to inprisonment for life by the Sessions Judge, Bastar at
Jagdal pur, Madhya Pradesh. Wil e serving the said sentence at the
District Jail, Jagdal pur he was transferred to the Visakhapatnam Jail in
Andhra Pradesh. Wit petition No.20018 of 1995 related to him The other
wit petition No.21536/1995 related to convict Rajender who was
convi cted under Section 302 IPC and sentenced to inprisonnment for life
by the IV Additional Sessions Judge, Thane, Mharashtra. Wile serving
the sentence in the Central Prison, Erawada, Mharashtra he was
transferred to the Central Prison Warangal in the State of Andhra
Pradesh.

Respondent M T. Khan claimng to be the President of Andhra
Pradesh Civil Liberties Conmttee filed wit petitions contending that
their continued incarceration was illegal and arbitrary. At the tinme of
filing the wit petitions the actual sentence undergone by S. Appal a
Swany was about 11 years and 6 nonths, while that of Rajender was in
excess of 14 years. As by 14.5.1995 Raj ender had conpleted nore than 14
years of actual sentence including the remand period, the Governnment of
Andhra Pradesh forwarded his case for consideration of the State of
Maharashtra on 12.9.1994 for taking the appropriate action. The
Covernment of Maharashtra passed an order on 1.12.1995 under sub-section
(1) of Section 432 of the Code of Criminal Procedure, 1973 (in short the
"Code’) remitting "that portion of the sentence of inprisonnent for
l[ife which is in excess of 14 years of total inprisonnment including al
rem ssi ons subject to conpletion of actual inprisonnment of 14
years....subject to the condition of the (said) person’s good behavi our
and conduct in prison till the tine of his release.."

The Governnent of Andhra Pradesh issued G O. Ms. No.4, Hone
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(Prisons-C) Department dated 17.1.1995 by which the Governor of Andhra
Pradesh in exercise of his powers conferred by Article 161 of the
Constitution renmtted the unexpired residue of the sentences of

di fferent categories of prisoners convicted by the courts in the State
for of fences against laws relating to matters to which the executive
power of the State extends. The relevant portion reads as follows:

"(a) Al'l convicted prisoners sentenced to
i mprisonnment for life and governed by Section 433-A,
Cr.P.C., who have conpleted 14 years of tota
sentence including 10 years of actual sentence as on
14.1. 1995 shall be rel eased.

(b) Al convicted prisoners sentenced to

i mprisonnment for life and governed by Section 433-A,
Cr.P.C. aged nore than 65 years and have undergone
nore than 5 years of actual sentence and a tota
sentence of 7 years as on 14.01.1995 shall be

rel eased",

Paragraph 3 of the GO -indicated that all prisoners eligible for

rel ease as on 14.1.1995 falling under the afore-noted two categories
were to be rel eased. Paragraph 4 indicated that the above rem ssions and
reductions in sentences shall also apply to prisoners who have been
convicted by courts situated within the State of Andhra Pradesh and are
undergoi ng the sentences in other States. Five categories of prisoners
were excluded fromthe purview of the aforesaid benefit and one of the
excluded categories to which this case rel ates was:

"Prisoners convicted and sentenced by courts
situated outside the state of Andhra Pradesh".

The two convicts involved inthe wit petitions were covered by the

af oresai d excl usi on which was challenged to be arbitrary, w thout any
basi s and not proper exercise of power conferred under Article 161 of
the Constitution. It was contended that the power of clenmency under
Article 161 was unfettered and extended to all prisoners serving
sentences in the jails of State of Andhra Pradesh and there was no

rati onal basis to exclude one category of prisoners on the ground that
they were convicted by courts situate outside the State of Andhra
Pradesh. The exclusi on was characterized as arbitrary, discrimnatory
and in violation of Article 14 of the Constitution. There was no

i mpediment in this regard either in the Transfer of Prisoners Act, 1950
(in short the 'Prisoners Act’) or any other enactnent. The prayer for
rel ease of the two convicts was opposed by the State on the griound that
the State of Andhra Pradesh has no power to grant rem ssions to
prisoners undergoi ng sentences in the State pursuant to convictions
given by courts of conpetent jurisdiction |located in other States. It
was further subnitted that the exclusion was not because the State did
not want to extend the benefit, but because of the reason that it had no
power to deal with the concerned prisoners. The Hi gh Court referred to
Section 432 of the Code and Article 161 of the Constitution; and cane to
hold that the State's view was wong and power to direct such rel ease
was avail abl e under Article 161. Though the State had the power to do
it, erroneous view was taken that it did not have the power to do it.

Si nce power was avail able and State was under mi staken inpression that
it did not have the power, therefore, non-exercise was arbitrary.
Distinction tried to be made between prisoners of one category who were
convi cted and are undergoi ng sentences inside the State and those
convicted outside the State serving sentences inside the State is

wi t hout any rational basis and i npugned GO so far as it relates to the
exclusion, inflicted inperm ssible and unjustifiable hardship on the
transferred prisoners and violated the equality clause enshrined in
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Article 14 of the Constitution. Therefore, sub-paragraph (1) of
paragraph 4 of the GO was held to be inconsequential and inseverable
fromthe rest of the GO In essence, direction was given to consider
the case of the two convicts in accordance with the provisions of the
G O wthout reference to sub-para (1) of paragraph 4.

In support of the appeals, |earned counsel for the State of Andhra
Pradesh submitted that the Hi gh Court has clearly ms-interpreted
Article 161 which clearly refers to "appropriate Governnent". The
appropriate Governnment so far as the convicts are concerned is the
Covernment within whose territorial jurisdiction the said convicts were
convicted. The fortuitous circunstance of a convict serving the sentence
inside the State woul d not enpower the Government to exercise powers
under Article 161 of the Constitution so far as that convict is
concerned. Otherwise, it wuld lead to a very anonal ous situation
Supposi ng a convict has served sentence in nore than one States, can it
be said that Government of different States can exerci se power of
rem ssion.in respect of an accused who at sone anterior point of time or
in present tine has served or is serving the sentence in a jail |ocated
within that State. In the GO the contra situation has been taken note
of . A prisoner convicted by a Court inside the State and serving
sentence outside is covered by the G O Furthernore, at this juncture
it is appropriate to take note of a decision of this Court in State of
Madhya Pradesh v. Ratan Singh and O's. (1976 (3) SCC 470). That case
related to Section 401 of the Code of Crimnal Procedure, 1898 (in short
the "Ad Code’) corresponding to Section 433 of the new Code. In that
case the decision of Punjab and Haryana H gh Court in Surjit Singh v.
State of Punjab (ILR (1975) 1 Pb. And Har. 201) was referred to and the
vi ew expressed by the H gh Court was approved in the follow ng terns:

"There is, however, nothing to indicate that
for the purposes of rem ssion and suspensi on of
sentences under Section 401, Crininal Procedure Code,
the Legislature intended to adopt a different
definition of 'appropriate Government’. |n short,
under Section 401, Crimnal Procedure Code, the
Governnment of the State of conviction and not the
Punj ab Governnent was conpetent to renit the bal ance
of the sentence of these life convicts. Al that the
Punj ab Governnent could do was to forward the cases
of these life convicts to the appropriate CGovernnent
for remtting the remaining termof their |ife
i mprisonnment, in exercise of the power under Section
401, Crimnal Procedure Code. The Punjab Governnent
has al ready made such a reference in favour-of the
petitioners to the Governments of the States of
convi ction. Neither the Punjab Government nor the
Superintendent of Jail concerned can rel ease the
prisoners under any of the statutory rules contained
in Punjab Jail Manual w thout receiving the necessary
orders of the appropriate Governnment under Section
401. Pending the receipt of orders of the appropriate
Covernment, therefore, the detention of the
petitioners could not by any reasoning is called
illegal".

Though Ratan Singh's case (supra) was noticed by the H gh Court in the

i mpugned judgnent a distinction was sought to be nade on the ground that
the interpretation given to the expression ’'appropriate government’ has
no applicati on when the power of Governor under Article 161 of the
Constitution is invoked.

In our considered opinion, the Hi gh Court went wong in putting
such restrictive interpretation or understanding of the ratio of the
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deci sion. The High Court canme to the conclusion that the decision of the
Governnment not to extend rem ssion was not because it did not want to do
so but because it was under the belief that it had no such power. The

H gh Court thought that it had. The question is not so nmuch of what the
CGovernment wanted to do, but whether it had the power of clenency in a
matter |ike the one under consideration. It was considered expedi ent
that the power is to be exercised in respect to a particular category of
prisoners. The Governnent had full freedomin doing that and even
excludi ng category of persons which it thinks expedient to exclude. To
extend the benefit of clenency to a given case or class of cases is a
matter of policy and to do it for one or some they need not do it for
all, as long as there is no insidious discrimnation involved. In the
case at hand it was not only due to | ack of power, but al so because of
consci ous decision to exclude in the background of what it considered to
be I ack of authority, and in our view no exception could be taken to the
sane, legitimtely.

In State of Punjab and Ors. v. Joginder Singh and Os. (AR 1990
SC 1396) this Court held as foll ows:

"l.n _Gopal Vinayak Godse v. State of Mharashtra
(1961 (3) SCR 440), this Court held that a sentence
of transportation for - life or inprisonnent for life
must be treated as transportation or inprisonment for
the whol e of the remaining period of the convict’s
normal life, unless the said sentence is comuted or
remtted by the appropriate Governnent. Dealing with
the Rules franed under the Prisons Act, 1894, this
Court held that even though they were statutory in
character they did not confer an-indefeasible right
on a prisoner sentenced to transportation for life to
an unconditional release on the expiry of a
particular termincluding rem ssions. It held that
the rules franed under the Prisons Act enabled a
prisoner to earn rem ssions \026 ordi nary, special and
State \026 the said rem ssions wereto be given credit
towards his termof inprisonment and for the purpose
of working out the remni ssions the sentence of
transportation for life was equated with a definite
period, but it is only for that particular purpose
and not for any other purpose. Lastly it observed
that the question of rem ssion was exclusively within
the province of the appropriate Governmnent.

In Maru Ramv. Union of India (1981 (1) SCR
1196), this Court repelled the challenge to Section
433A both on the question of conpetence of Parliament
to enact the provision and its constitutiona
validity. While interpreting Sections 432, 433 and
433A of the Code, this Court pointed out that w de
powers of rem ssion and conmutati on of sentences were
conferred on the appropriate governnent but an
exception was carved out for the extrene category of
convicts who were sentenced to death but whose
sentence had been commuted under Section 433 into one
of inprisonment for life. Such a prisoner is not to
be rel eased unl ess he has served at |east 14 years of
i mprisonnent. The Court refused to read down Section
433A to give overriding effect to the Rem ssion rules
of the State. It categorically ruled that Rem ssion
Rul es and |ike provisions stand excluded so far as
"lifers’ punished for capital offences are concerned.
Rem ssi ons by way of reward or otherw se cannot cut
down the sentence awarded by the Court except under
Section 432 of the Code or in exercise of
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constitutional power under Articles 72/161 of the
Constitution. Rem ssion cannot detract fromthe
guantum and quality of the judicial sentence except
to the extent permitted by Section 432 of the Code,
subj ect of course to Section 433A, or where the

cl emency power under the Constitution is invoked. But
whi | e exercising the constitutional power under
Articles 72/161, the President or the Governor, as
the case may be, nust act on the advice of the
Council of Mnisters. The power under Articles 72 and
161 of the Constitution is absolute and cannot be
fettered by any statutory provision such as Sections
432, 433 and 433A of the Code. This power cannot be
altered, nodified or interfered with in any manner
what soever by any statutory provisions or Prison

Rul es".

(Under i ned for enphasis)

The Governor, in terms of the dicta laid in the | ast noted case
has to act on the advice of the Council of Mnisters. It is
i nconcei vabl e that 'a Council of Mnisters of the State of Andhra Pradesh
can render any appropriate advice in respect of accused persons
convi cted by Courts of Madhya Pradesh-and Maharashtra or that it would
be competent to do so. The Prisoners Act does not throw any light on the
controversy as wongly held by the Hi gh Court.’ It only enables transfer
of prisoners fromone State to another. 1t does not purport to confer
jurisdiction on the transferee State the power of remission in respect
of transferred prisoners. |In Sanaboi na Satyanarayan v. Governnent of
Andhra Pradesh and Ors. (2003 (5) Suprene 343), it was held that the
grant of remi ssion as well as the conditions formed a conpendi ous single
conmon pattern or schene of concession by way of rem ssion, pregnated
with a policy designed in public interest and safety and interests of
the society. There is no scope for judicial nodification or nodul ating
the sanme so as to extend the concession in excess of the very objective
of the naker of the order which seens to have been guided by
consi derations of State policy. The schene of rem ssion cannot be
nodi fied or extended to the category of prisoners-to which'it was
specifically excl uded.

Section 432 of the Code corresponds to and reproduces al nost word

for word Section 401 and sub-section (3) of Section 402 of the old Code.
Sub-sections (1) to (4) of Section 432 of the Code reproduce word for
word sub-sections (1) to (4) of Section 401 of the old Code. 'Sub-
section (5) reproduces word for word sub-section (6) of the old Section
Sub-section (6) simlarly reproduces sub-section (4-A) of the old
Section. Sub-section (5) of old Section 401 had been omitted earlier in
1950. Sub-section (7) corresponds to sub-section (3) of Section 402 of
the old Code. The main paragraph and C ause (a) reproduce the old
provision word for word w thout any change. Cause (b) is slightly

di fferent, but without any change of substance. That clause reads:

"(b) in other cases, the State Government."

According to us, in view of the I egal position delineated by the
ratio in Ratan Singh’s case (supra) which has full application to the
case on hand, the H gh Court was not justified in obliterating a part of
the G O and extending the benefits to the concerned prisoners. It
amounts to the Court re-nmaking the policy and redoing the GO itself.
The High Court’s judgnment to that extent is erroneous and needs to be
set aside which we direct. But after serving the requisite sentence, the
appropriate Government which according to us in the present case are
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States of Madhya Pradesh and Maharashtra respectively, their cases shal
be considered by those two State Governnents who shall take necessary
decision as to whether their release is perm ssible and desirable. The
appeal s are allowed to the aforesaid extent.




