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HARYANA FI NANCI AL CORPORATI ON & ANR.
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MS JAGDAMBA O L MLLS & ANR

DATE OF JUDGVENT: 28/ 01/ 2002

BENCH

B.N. Kirpal, K G Bal akrishnan & Arijit Pasayat

JUDGVENT:

ARI JI T PASAYAT, J.

Haryana Fi nancial Corporation (hereinafter referred to as
"Corporation’) assails judgnent dated 6.10.2000 of the Punjab and
Haryana High Court in regular second appeal No. 3801/ 2000
wher eby judgnment and decree in Cvil Suit no. 86 of 1995 instituted
before the Cvil Judge (Senior Division), Arbala and judgnent and
decree in Cvil Appeal no.37 of 1998 before the Addl. District Judge,
Anbal a affirm ng them were uphel d. Respondents filed the suit
seeking a decree for permanent injunction restraining the
Corporation and its functionaries fromauctioning the unit of the
respondents whi ch was sei zed by the Corporation

The factual background of the case in-a nutshell is as under

Respondent no.1 a concern represented by its proprietor

(respondent No.2) applied to the Corporation for grant of loan and
in terms of the sanction letter dated 16.10.1992 a sum of

Rs. 7, 48,000/ - was sanctioned. The loan was to be repaid in 8 years,
to be counted fromthe date of execution of the nortgage deed.

The repaynent of the loan was to be made in 15 half yearly

instal ments. Said repaynment was to conmence within 13 nonths
fromthe first disbursement of the loan. The first 13 instal nents of
paynment were to be of Rs.50,000/- each and the last two

instal ments were to be of Rs.49,000/-each, towards principal. Apart
fromthe repaynment of principal anmount, the respondents were
required to pay, inter alia, interest which became due along with
the respective instalnent towards the principal anount.

Respondent no.1 nortgaged its |and, building and machi nery in

favour of the Corporation. In the nortgage deed it was
categorically nentioned that |oan instalnments were to be di shursed
on the basis of securities created by the borrowers and as and

when enough securities were created, the | oan anbunt was to be

di shursed. According to the Corporation, the said nethod was
adopted so as to safeguard the interest of the Corporation and al so
to ensure that the noney taken as a loan fromthe Corporation is
being utilized for the purpose for which it was sanctioned as per the
| oan agreenent. The Corporation disbursed the first instal ment of

| oan on 25.2.1993 upon creation of the nortgage. The | ast
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i nstal nrent was di sbursed on 26.2.1994. The total |oan availed by the
respondent no.1 was Rs.7.45 lacs. As per the terns and conditions
stipulated in the | oan agreenment, respondent no.l1 was required to
deposit a sumof Rs.1,29,551/- on 1.3.1994. But there was failure to
deposit the same. Respondent no. 1, however, requested the
Corporation to reschedul e the repaynment schedule. The request

was accepted and reschedul ement was done. Thereafter on

1.9.1994 Rs. 1, 24,409/- fell due. There was again default in making
the deposit. Respondent no.1 again requested to reschedul e the

i nstal ment. The request was again accepted. Notwi thstanding such
change in the schedul e of payments, respondent did not make any
payment. Thereafter on 1.3.1995 an instal nent of Rs.1, 31, 046/- fel
due. As in the past, the respondent defaulted in nmaking the

paynment of the said instalnent. As the respondent no.1 was a

chroni c defaulter in making paynment of the instal nents action

under Section 29 of The State Financial Corporation Act, 1951 (in
short "the Act’) was taken, after recalling the |oan under Section 30
of the Act. Possession of the unit of the respondents was taken by
the Corporation. Respondents instituted Civil Suit no.86 of 1995 in
the court of the Cvil Judge (Senior Division), Arbala seeking a
decree for permanent injunction restraining the Corporation and its
functionaries fromauctioning the unit which was seized. The said
suit was decreed by the trial court. It was, inter alia, observed that
since the defendants (neaning the Corporation and its

functionaries) did not give breathing timeto the unit and its
possessi on was taken within the period of one year fromthe date of

[ ast instalnment, the action cannot be sustained. Reliance was

pl aced on the decision of this Court in Mahesh Chandra vs.

Regi onal Manager, U.P. Financial Corporation and Ors. (1993 (2)

SCC 279). The matter was carried in appeal. The Addl. District
Judge, Anbala in Gvil Appeal No. 37 of 1998 upheld the view of

the trial court. Reliance was also placed by the first Appellate Court
on the decision in Mahesh Chandra’s case (supra). The matter was
again carried in Second appeal before the Punjab & Haryana Hi gh
Court. In the said appeal, by the inpugned judgnment, the

chal | enge was negatived. It was held that there was no nerit in the
appeal in view of what has been stated by this Court in Mahesh
Chandra’s case (supra).

In support of the appeal, |earned counsel for the Corporation
submitted that the courts bel ow erred in placing reliance on the
deci sion in Mahesh Chandra’s case (supra) wthout noticing the

di stingui shing factual backgrounds. It was submtted that the courts
bel ow did not apply the decision of this Court in U P. Financia
Corporation vs. GemCap (India) Pvt. Ltd. & Os. (1993 (2) SCC 299)
whi ch was squarely applicable. The principles to be applied in a
case where action under Section 29 of the Act is sought to be taken
by the Corporation have been el aborately dealt with in the said
case. It is also submtted that the decision in Mahesh Chandra’s
case (supra) requires reconsideration in view of what has been
stated in latter decisions, nore particularly, in.Gem Cap’s case
(supra). It is submitted that on the facts as noted by the courts
bel ow, anpl e opportunity was granted to the respondents to make
payment. Requests for rescheduling the instal ments were

accepted. Notwi t hstandi ng such adjustnents, respondents did not

bot her to nake paynent, and till date, not even a mnor fraction of
the principal anmount has been paid.

Learned counsel for the respondents subnitted the
Corporation and the borrower unit have a fiduciary relationship and
are really partners in a business enterprise. Corporation stands in
the position of a trustee and is not expected to act |ike any other
i ndi vi dual noneyl ender. Keeping in view the object for which the
statute in question was enacted, any other interpretati on would be
against the legislative intent.
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The object for which the Act was enacted needs to be
noted. Central Industrial Financial Corporation was originally set up
under the Industrial Financial Corporation Act, 1948 with a viewto
provide nmediumand long termcredit to industrial undertakings
which fall outside the normal activity of commrercial banks. Severa
State Governnents desired to set up in the States simlar
Corporations with a view to supplenent the work of Industria
Fi nanci al Corporation. The intention was that the State Financia
Corporations shall confine to the medium and snmall industrial units
and as far as possible to such cases as are outside the scope of the
I ndustrial Financial Corporation. Since the incorporation, regulation
and wi ndi ng up of such Corporations fall within the purview of
Parlianment by Entry No.43 of the Union List, request was nade to the
CGovernment of India to enact necessary enabling |egislation, and
that is how the Act was enacted.

The Corporation as an-instrumentality of the State deals with

public noney. ~ There can be no doubt that the approach has to be
public oriented. 1t can operate effectively if there is regular
realization of the instalnments. Wile the Corporation is expected to
act fairly in the matter of disbursenent of the loans, there is
correspondi ng duty cast upon the borrowers to repay the

instalments in time, unless prevented by unsurmountable difficulties.
Regul ar paynment is/the rule and non-paynent due to extenuating
circunstances is the exception. |If the repaynments are not received
as per the scheduled tine frame, it wll disturb the equilibriumof the
financial arrangements of the Corporations. They do not have at

their disposal unlinited funds. ~They have to cater to the needs of
the intended borrowers with the avail able finance. Non-paynent

of the instalnment by a defaulter nay stand on the way of a

deserving borrower getting financial assistance.

As was observed by this Court in Gem Cap’s case (supra),

the legislative intent in enacting the statute in question was to
promote industrialization of the States by encouragi ng small and

medi um i ndustries by giving financial assistance in 'the shape of

| oans and advances, repayable within a stipulated period. Though

the Corporation is not like an ordinary noneyl ender or a bank

whi ch | ends noney, there is purpose in.its lending i.e. to pronote
smal | and medi umindustries. The rel ationship between the

Corporation and the borrower is that of creditor and debtor. ~That
basi ¢ feature cannot be | ost sight of. A Corporation‘is not supposed
to give loan and then to wite if off as a bad debt and ultimtely to
go out of business. As noted above, it has to recover the anmpounts
due so that fresh |oans can be given. In that way industrialization
which is the intended object can be pronoted. It certainly is not
and cannot be called upon to punp in nore noney to revive and
resurrect each and every sick industrial unit irrespective of the cost
i nvol ved. That woul d be throw ng good noney after bad noney.

As was rightly observed in Gem Cap’s case (supra), —pronoting

i ndustrialization does not serve public interest if it is at the cost of
public funds. It may anmount to transferring public noney to private
account. In Mahesh Chandra’s case (supra), this Court issued
directions which were required to be observed by the Financia

Cor poration while exercising power under Section 29. In this regard,
it was observed at pages 297 and 298 as foll ows:

"Every endeavour shoul d be made, to nake the unit
vi abl e and be put in working condition. If it becones
unwor kabl e:

(1) Sale of a unit should always be made by public
aucti on.
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(2) Val uation of a unit for purposes of determning
adequacy of offer or for determining if bid offered

was adequate, should always be intimated to the

unit holder to enable himto file objection if any as
he is vitally interested in getting the maxi mum pri ce.

(3) If tenders are invited then the highest price on
which tender is to be accepted rmust be intinated
to the unit hol der.

(4) (a) If unit holder is willing to offer the sale price, as
the tenderer, then he should be offered sane

facility and unit should be transferred to him And

the arrears remining thereafter should be

reschedul ed to be recovered in instalments with

interest after the paynment of |ast instalnent fixed

under the agreenent entered into as a result of

t ender ed anount.

(b)If he brings third parties with higher offer it would
be tested and may be accepted.

(5) Sal e by private negotiation should be pernitted
only in very | arge concerns where investnments runs

in very huge anount for which ordinary buyer may

not be avail able or the industry itself nmay be of such
nature that by (sic many) nornmal buyers nmay not be
avai | abl e. But before taking such steps there should

be advertisenents not only in daily newspapers but

busi ness nmagazi nes and papers.

(6) Request of the unit holder to release any part of the
property on which the concern is not standing of

whi ch he is the owner should nornally be granted

on condition that sale proceeds shall be deposited

in | oan account.™

The guidelines were stated to be necessary to ensure fair

play. That decision, as the factual position would go to show was
rendered in a case where the borrower intended to repay the debt
and was anxious to do so. Wiile not insisting upon the borrower to
honour the conmtnments undertaking by him the Corporation

al one cannot be shackl ed hand and foot in the name of fairness.

In matters |ike the present one, fairness cannot be a one-
way street. Corporations borrow noney from the Governnment or
ot her financial corporations and are required to pay interest
thereon. \Where the borrower has no genuine intention to repay
and adopts pretexts and ploys to avoid paynent, he cannot make
the grievance that Corporation was not acting fairly, even if
requi site procedures have been foll owed.

The obligation to act fairly on the part of the adm nistrative
authorities was evolved to ensure the rule of |aw and to prevent
failure of justice. This doctrine is conplenentary to the principles of
natural justice which the quasi-judicial authorities are bound to
observe. It is true that the distinction between a quasi-judicial and
the adninistrative action has becone thin, as pointed out by this
Court as far back as 1970 in A K Kraipak V. Union of India [1969 (2)
SCC 262]. Even so the extent of judicial scrutiny/judicial reviewin
the case of admnistrative action cannot be larger than in the case
of quasi-judicial action. If the H gh Court cannot sit as an appellate
authority over the decisions and orders of quasi-judicial authorities, it
follows equally that it cannot do so in the case of administrative
authorities. In the matter of admnistrative action, it is well known,
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nore than one choice is available to the administrative authorities;
they have a certain anpbunt of discretion available to them They
have "a right to choose between nore than one possible course of
action upon which there is roomfor reasonable people to hold
differing opinions as to which is to be preferred". [As per Lord
Diplock in Secretary of State for Education and Science v.

Met r opol i t an Bor ough Counsel of Taneside (1977 AC 1014)]. The

Court cannot substitute its judgment for the judgnent of

admini strative authorities in such cases. Only when the action of the
admini strative authority is so unfair or unreasonable that no
reasonabl e person woul d have taken that action, can the Court
intervene. To quote the classic passage fromthe judgnment of Lord
Geene MR in Associated Provincial Picture Houses Ltd. v.
Wednesbury Corporation [1947 (2) ALL ER 680]:

"It is true the discretion rmust be exercised reasonably. Now
what does that mean? Lawyers familiar with the phraseol ogy
commonly used inrelation to exercise of statutory discretions often
use the word unreasonabl e’ in a rather conprehensive sense. It
has frequently been used and is frequently used as a genera
description of the things that must not be done. For instance, a
person entrusted with the discretion nmust, so to speak, direct hinself
properly in law. He nust call his own attention to the matters which
he is bound to consider. He nust exclude from his consideration
matters which are irrelevant to what he has to consider. |If he does
not obey those rules, he may truly be said, and often is said, to be
acting 'unreasonably’. Simlarly, there may be sonething so absurd
that no sensible person could ever dreamthat it lay within the
powers of the authority."

Wiile this is not theoccasion to exam ne the content and
contours of the doctrine of fairness, it is enough to reiterate for the
purpose of this case that the power of the Courts while review ng
the adnministrative action is not that of ‘an appellate court.

The aforesaid position was succinctly stated in Gem Cap’ s
case (supra).

The fairness required of the Corporations cannot be carried to
the extent of disabling themfromrecovering what is due to them
The matter can be | ooked at from another angle. The Corporation
is an i ndependent autononpus statutory body having its own
constitution and rules to abide by, and functions and obligations to
di scharge. As such in the discharge of its functions, it is free to act
according to its own light. The views it forns and decisions it takes
are on the basis of the information in its possessi on and the advice it
recei ves and according to its own perspective and cal cul ati ons.
Unless its action is mala fide, even a wong decision by it is not open
to challenge. It is not for the courts or a third party to substitute its
deci si on, however, nore prudent, comercial or businesslike it
may, for the decision of the Corporation. As was observed by this
Court in U P. Financial Corporation and Ors. vs. Naini Oxygen &
Acetyl ene Gas Ltd. and Anr. (1995 (2) SCC 754), in comercia
matters the courts should not risk their judgments for the judgnents
of the bodies to whomthat task is assigned. As was rightly observed
by this Court in Karnataka State Financial Corporation vs. Mcro
Cast Rubber & Allied Products (P) Ltd. & Ors. (JT 1996 (6) SC 37), in
the matter of action by the Corporation in exercise of the powers
conferred on it under Section 29 of the Act, the scope of judicia
reviewis confined to two circunstances i.e. (a) where there is
statutory violation on the part of the State Financial Corporation, or
(b) where the State Financial Corporation acts unfairly i.e.
unreasonably. While exercising its jurisdiction under Article 226 of
the Constitution of India, 1950 (in short 'the Constitution’), the High
Court does not sit as an appellate authority over the acts and
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deeds of the Corporation. Simlarly, the courts other than the Hi gh
Courts are not to interfere with action under Section 29 of the Act
unl ess the aforesaid two situations exist.

As was observed in The Chairman and Managi ng Director,

SIPCOT, Madras 8 and Ors. vs. Contromix Pvt. Ltd. by its Director

(Fi nance) Seet haraman, Madras and Anr. (JT 1995 (6) SC 283) in the
matter of sale of public property, the dom nant consideration is to
secure the best price for the property to be sold. This can be

achi eved only when there is maxi mum public participation in the
process of sale and everybody has an opportunity of naking an

offer. Public auction after adequate publicity ensures participation
of every person who is interested in purchasing the property and
general |y secures the best price. But many tines it may not be
possi bl e to secure the best price by public auction when the

bi dders join together so as to depress the bid or the nature of the
property to be sold is such that suitable bid may not be received at
public auction. “In that event, any other suitable node for selling of
property can be by inviting tenders. In order to ensure that such
sal e by calling tenders does not escape attention of an intending
participant, it is essential that every endeavour should be nade to
give wide publicity so as to get the maxi mum price. These are

aspects whi ch Corporations have to keep in view while dealing with

di sposal of seized units.

The view in Mahesh Chandra's case (supra) appears to have
been too wi dely expressed without taking note of ground realities
and the intended objects of the statute. |f the guidelines as
indicated are to be strictly followed, it would be giving premumto
a di shonest borrower. It would not further interest of any
Cor poration and consequently of the industrial undertakings
intending to avail financial assistance. It would only provide an
unwarrant ed opportunity to the defaulter (in nost cases chronic
and deliberate) to stall recovery proceedings. It is not to be
understood that in every case the Corporations shall take recourse
to action under Section 29. Procedure to be foll owed, needless to
say, has to be observed. If any reason is indicated or cause shown
for the default, sane has to be considered in its proper perspective
and a conscious decision has to be taken as to whether action
under Section 29 of the Act is called for. Thereafter, the nodalities
for disposal of seized unit have to be worked out. The view
expressed in Gem Cap’ s case (supra) appears to be nore in line
with the legislative intent. |ndul gence shown to chronic defaulter
woul d anmount to fl ogging a dead horse w thout any conceivabl e
result being expected. As the facts in the present case show not
even a mninmal portion of the principal anount has been repaid.

That is a factor which should not have been | ost sight by the courts
below It is one thing to assist the borrower who has intention to
repay, but is prevented by unsurnountable difficulties in neeting
the commtnents. That has to be established by adduci ng

material. |In the case at hand factual aspects have not even been
dealt with, and solely relying on the decision in Mahesh Chandra’s
cases (supra), the matter has been deci ded.

Section 29 gives a right to the Financial Corporation inter alia
to sell the assets of the industrial concern and realize the property
pl edged, nortgaged, hypothecated or assigned to the Financia
Corporation. This right accrues when the industrial concern, which is
under a liability to the Financial Corporation under an agreenent,
makes any default in repaynent of any |oan or advance or any
instal ment thereof or in neeting its obligations as envisaged in
Section 29 of the Act. Section 29(1) gives the Financial Corporation
in the event of default the right to take over the managenent or
possession or both and thereafter deal with the property.
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The aforesaid guidelines issued in Mahesh Chandra's case
pl ace unnecessary restrictions on the exercise of power by the
Fi nanci al Corporation contained in Section 29 of the Act by
requiring the defaulting unit holder to be associated or consulted at
every stage in the sale of the property. A person who has defaul ted
is hardly ever likely to cooperate in the sale of his assets. The
procedure indicated in Mahesh Chandra’s case will only lead to
further delay in realization of the dues by the Corporation by sale of
assets. It is always expected that the Corporation will try and realize
the maxi mum sale price by selling the assets by following a
procedure which is transparent and acceptable, after due
publicity, wherever possible.

The subsequent decisions of this Court in Gem Cap’s (supra),
Nai ni Oxygen (supra) and Mcro Cast Rubber (supra) run counter to
the view expressed i n Mahesh Chandra’s case. In our opinion, the
i ssuance of the said guidelines . in Mahesh Chandra’s case are
contrary to the letter and the intent of Section 29. In our view, the
sai d observations in Mahesh Chandra's case do not |ay down the
correct l'aw and the said decision is overruled.

Courts should not place reliance on decisions wthout

di scussing as to how the factual situation fits in with the fact situation
of the decision on which reliance is placed. Cbservations of Courts
are not to be read 'as Euclid s theorens nor as provisions of the
statute. These observations must be read in the context in which
they appear. Judgnents of courts are not to be construed as

statutes. To interpret words, phrases and provisions of a statute, it
may becone necessary for judges to enbark into |engthy

di scussions but the discussionis neant to explain and not to define.
Judges interpret statues, they do not interpret judgnents. They
interpret words of statutes, their words are not to be interpreted as
statutes. In London G aving Dock Co. Ltd. v. Horton (1951 AC 737 at
P. 761), Lord Mac Dernot observed

"The matter cannot, of course, be settled nerely by treating
the ipsissinma vertra of Wlles, J. as though they were part of an Act
of Parlianent and applying the rules of interpretation appropriate
thereto. This is not to detract fromthe great weight to be given to
the | anguage actually used by that nost distinguished judge.”

In Home OFfice v. Dorset Yacht Co. (1970 (2) All- ER 294) Lord
Reid said, "Lord Atkin's speech..is not to be treatedas if it was
a statute definition. It will require qualification in new
circunmstances." Megarry, J. in (1971) 1 WR 1062 observed: "One
nmust not, of course, construe even a reserved judgnent of even

Russell L.J. as if it were an Act of Parliament."  And, in Herrington v.
British Railways Board, (1972) 2 WLR 537 Lord Morris said:
"There is always peril in treating the words of 'a speech or

j udgrment as though they are words in a |legislative enactnment, and
it is to be remenbered that judicial utterances nmade in the setting
of the facts of a particular case."

Crcunstantial flexibility, one additional or different fact may
make a world of difference between conclusions in two cases.
Di sposal of cases by blindly placing reliance on a decision is not
pr oper.

The foll owing words of Lord Denning in the matter of applying
precedents have becone | ocus cl assi cks:

"Each case depends on its own facts and

a close sinmlarity between one case and anot her

i s not enough because even a single significant
detail may alter the entire aspect. |In deciding
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such cases, one should avoid the tenptation to
deci de cases (as said by Cordozo) by natching
the col our of one case against the col our of
another. To decide, therefore, on which side of
the line a case falls, the broad resenbl ance to
anot her case is not at all decisive."

XXX XXX XXX

"Precedent should be followed only so far

as it marks the path of justice, but you nust cut
the dead wood and trimoff the side branches

el se you will find yourself lost in thickets and

branches. M/ plea is to keep the path to justice
cl ear of obstructions which could inpede it."

Learned counsel for the respondents during the course of
hearing submitted that unit is in the possession of the Corporation
They will ‘make effort to make paynent of the anmpunt due to the
Corporation, if a reasonable tinme is granted. Though their stand has
al ways been different, andthe Corporation opposes the prayer, we
grant the prayer in the peculiar circunstances of the case. To test
the bona fides of the respondents, we direct that the Corporation

shall intimate the respondents within a nonth fromto-day upto
date ampunt due. Wthin six nmonths fromthe date of such
intimtion, the respondents shall repay the amount in full. |In case of

failure to nake the paynment, it shall be open to the Corporation to
di spose of the seized unit in accordance with law in such manner as
woul d bring in the highest price. The appeal is allowed to the
extent indicated above.

A
(B.N, Kirpal)
J

(K G Bal akri.shnan)

.
(Arijit Pasayat)
January 28, 2002




