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Civil Appeal Nos. 8232 of 1996, 8231 of 1996, 9237 and 10208 of 1996
arising froma comon judgnent of the H gh Court involving the sane
question of |aw are taken up for disposal together. [Illustrative facts are taken
fromGivil Appeal No. 8232 of 1996.

Tata Ol MIIls Co. Ltd. (Transferor Conpany) was incorporated on
10.12. 1917 under the Conpani es Act, 1913. H ndustan Lever Ltd. (Transferee
Conpany) was i ncorporated under the sane Act on 17.10.1933. The schene of
amal gamation of transferor conmpany with the transferee conmpany was
fornul ated and approved by the Board of Directors of respective conpani es on
19.3.1993. On 3.3.1994 the schene of anal ganation of the transferor
conpany with the transferee conpany was sanctioned with certain
nodi fications by a Single Judge of the H gh Court. Appeal filed against the
judgnent and order of the Single Judge was rejected by the Division Bench on
18.5.1994. Special |eave petition agai nst the above judgnent of the D vision
Bench was disnissed by this Court on 24.10.1994. This judgment is reported
i n H ndustan Lever Enployees’ Union Vs. H ndustan Lever Ltd. & Os.,
1995 Suppl. (1) SCC 499.

The drawn up order of amal gamation of transferor company with
transferee conpany was approved by the High Court on 24.11.1994. On
presentation of the certified copy of the Court’s order the Registrar of
Conpani es, Maharashtra issued a certificate amal gamati ng the two conpani'es.

In view of the stanp duty sought to be |levied on the order of

amal gamati on passed under Section 394 of the Compani es Act, 1956

(hereinafter referred to as "the Act") the appellant filed wit petition in the
Bonbay Hi gh Court challenging the constitutional validity of the provisions of
Section 2(g)(iv) of the Bonbay Stanp Act, 1958 (hereinafter referred to as
"the Stanp Act"). By the inmpugned order the Division Bench of the Hi gh

Court has disnmissed the wit petition. The validity of Section 2(g)(iv) of the
Stanp Act has been upheld. Section 2(g) of the Stanp Act which defines
"Conveyance" reads:

"2. In this Act, unless there is anything repugnant in
the subject or context.-

XXX XXX
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(g) "Conveyance" includes,. -

(i) a conveyance on sal e,

(ii) every instrument,

(iii) every decree or final order of any Gvil Court,
(iv) every order nade by the H gh Court under

Section 394 of the Conpanies Act, 1956 in

respect of amal gamation or reconstruction of
conpani es; and every order made by the

Reserve Bank of India under Section 44A of

the Banki ng Regul ation Act, 1949 in respect of

amal gamati on or reconstruction of Banking

conpani es

by which property, whether novabl e or inmnovabl e,

or any estate or interest in.any property is transferred
to, or vested in, any other person, inter vivos, and
which is not otherw se specifically provided for by
Schedul e | ;

Expl anati'on.- An.instrunent whereby a co-owner of

any property transfers his interest to another co-

owner of the property and which is not an instrument

of partition, shall, for the purposes of this clause, be
deenmed to be an instrunment by which property is
transferred inter vivos; "

It woul d be seen that conveyance includes a conveyance on sale as well
as every instrunent. Clause (g)(iii) was added by the Maharashtra Act No. 27
of 1985 which came into operation w.e.f. 10.12.1985. It provides that
conveyance incl udes every decree or final order of any civil court. Cause (g)
(iv) was added by the Maharashtra Act No. 17 of 1993 which cane into
operation w. e.f. 1.4.1993.

Section 2(g)(iii) came up for interpretation before this Court in the case
of Ruby Sales and Services (P) Ltd. & Anr. Vs. State of Muharashtra & Os.,
1994 (1) SCC 531. It was held that the definition of "conveyance" and
"instrunent" starts with the expression "includes" which shows that the
definition is very w de which would include a consent decree as well. That the
sub-clause (iii) of Section 2(g) was introduced out of abundant caution and it
does not nean that the consent decree was not otherw se covered by the
definition in Section 2 (g) or 2(l) of the Stanp Act.  That there was no
particul ar pleasure in nerely going by the |abel but what is decisive is the
terms of the docunent. It was clear fromthe terns of the consent decree that it
is also an instrument under which the property has been transferred by one
person to anot her. It was observed:

"There is no particular pleasure in nerely going by

the | abel but what is decisive is by the terns of the
document. It is clear fromthe terns of the consent
decree that it is also an "instrument" under which
title has been passed over to the appellants/plaintiffs.
It is alive docunment transferring the property in

di spute fromthe defendants to the plaintiffs.

Thus the position becones clear that the
consent decree falls under the definitions of
"conveyance" as well as "instrument”."

By Act No. 17 of 1993, the Legislature has added Section 2(g)(iv) to
i ncl ude every order passed by the High Court under Section 394 of the
Conpani es Act in respect of amal gamation of the conpanies. Section 394 of
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the Conpani es Act reads:

"394. Provisions for facilitating reconstruction

and anal gamati on of conpanies. V026 (1) Were an
application is nade to the Court under section 391
for the sanctioning of a conprom se or arrangenent
proposed between a conpany and any such persons

as are nentioned in that section, and it is shown to
the Court \026

(a) that the conprom se or arrangement has been
proposed for the purposes of, or in connection
with, a schene for the reconstruction of any
conpany or conpani es, or the anmal gamati on of

any two or nore conpanies; and

(b) that under the schene the whole or any part of the
undert aki ng, property or-liabilities of any

conpany concerned in the scheme (in this section
referred to as a "transferor conpany") is to be
transferred to another conpany (in this section
referred to as "the transferee conpany");

the court may, either by the order sanctioning the
conprom se or arrangenent or by a subsequent

order, nake provision for all or any of the follow ng
matters: -

(i) the transfer to the transferee conpany of the
whol e or any part of the undertaking, property

or liabilities of any transferor conpany;

(ii) the allotnment or appropriation by the transferee
conpany of any shares, debentures, policies or

other like interests in that conpany which,

under the conprom se or arrangenent, are to

be allotted or appropriated by that conpany to

or for any person;

(iii) the continuation by or against the transferee
conpany of any |egal proceedi ngs pendi ng by

or agai nst any transferor conpany;

(iv) the di ssolution, wthout w ndingup, of any
transferor conpany;
(v) the provision to be made for any persons, who

within such time and in such manner as the
Court directs, dissent fromthe conprom se or
arrangenent; and

(vi) such incidental, consequential and
suppl enental matters as are necessary to
secure that the reconstruction or anal gamation
shall be fully and effectively carried out:

(Provided that no conpromnise or arrangenent

proposed for the purposes of, or in connection with, a
schene for the amal gamati on of a conpany, which is

bei ng woundup, with any ot her conpany or

conpani es, shall be sanctioned by the Court unless

the Court has received a report fromthe Conpany

Law Board or the Registrar that the affairs of the
conpany have not been conducted in a manner

prejudicial to the interests of its nenbers or to public
interest:

Provi ded further that no order for the dissolution of
any transferor conpany under clause (iv) shall be
made by the Court unless the Oficial Liquidator has,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 17

on scrutiny of the books and papers of the conpany,

nade a report to the Court that the affairs of the
conpany have not been conducted in a manner

prejudicial to the interests of its nenbers or to public
i nterest.)

(2) Where an order under this Section provides for

the transfer of any property or liabilities, then, by
virtue of the order, that property shall be transferred
to and vest in, and those liabilities shall be
transferred to and becone the liabilities of, the
transferee conpany; and in the case of any property,

if the order so directs, freed fromany charge which
is, by virtue of the conpronise or arrangenent, to
cease to have effect.

(3) Wthin {thirty} days after-the naking of an order
under this section, every conpany in relation to

which the order is made shall cause a certified copy
thereof to be filed with the Registrar for registration

If default is made in conplying with this sub-
section, the company, and every officer of the
conpany who is in default, shall be punishable wth
fine which nay extend to {five hundred rupees}.

(4) In this section\026

(a) "property" \includes property, rights and
powers of every description; and "liabilities"

i ncl udes duties of every description; and

(b) "transferee conpany" does not include any
conpany, other than a conmpany within the
meani ng of this Act; but "transferor conpany"
i ncl udes any body corporate, whether a
conpany within the nmeaning of this Act or
not . "
[ Enphasi s suppli ed]

The issue which is debated before us is: (1) whether the State
Legi sl ature had the | egislative conpetence to inpose stanp duty on the order
of amal gamati on passed by a court? and (2) whether an order sanctioning a
schene of amal gamati on under Section 394 read with Section 391 of the
Conpani es Act, 1956, is liable to be stanped in accordance with the
provi sions of the Bonbay Stanp Act in its application in the State of
Mahar asht ra?

Section 394 provides that application and order of amal gamati on
under Section 394 is based on conprom se or arrangenent which has been
proposed for the purpose of amal ganati on of two or nore conpanies. The
amal gamati on schene, which is an agreenent between the conpanies is
presented before the Court and the Court passes an appropriate order
sanctioning the conprom se or arrangenent. The foundation or the basis for
passi ng an order of anal ganmation is agreenent between two or nore
conpani es. Under the Schene of anal gamation, the whole or any part of the
undert aki ng, properties or liability of any conpany concerned in the schene is
to be transferred to the other conpany. The conpany whose property is
transferred woul d be the transferor company and the conpany to whom
property is transferred woul d be considered as the transferee conmpany. The
schene of anml gamation has its genesis in an agreenent between the
prescribed majority of shareholders and creditors of the transferor conpany
with the prescribed majority of sharehol ders and creditors of the transferee
conpany. The intended transfer is a voluntary act of the contracting parties.
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The transfer has all the trappings of a sale. The transfer is effected by an order
of the Court. The proposed conprom se or arrangenment is subject to
verification by the Court as provided therein. First is that the schene of
conprom se or arrangement proposed for the purposes of anmal gamation or in
connection therewith, shall not be sanctioned unless the Court has received a
report fromthe Conpany Law Board or the Registrar that the affairs of the
conpany have not been conducted in a manner prejudicial to the interest of its
Menbers or to public interest and; secondly that the order of resolution of
transfer of company shall not be nade unless official |iquidator on scrutiny of
the books and papers of the Conmpany makes a report to the Court that the
affairs of the conpany had not been conducted in a nmanner prejudicial to the
interest of its menbers or to public interest.

By virtue of provisions of section 391 of the Conpanies Act a schene

sanctioned by the Court is-statutorily binding on all its sharehol ders and
creditors including those who dissented fromor were opposed to the scheme
bei ng sancti oned: Sirnce by | aw a procedure has been prescribed by which

every shareholder and creditor in the absence of individual agreenment, gets
bound by the scherme, which would ot herwi se be necessary to give its validity,
the two provisos have beenintroduced casting a duty on the Court to satisfy
itself that the affairs of the conpany were/are not being conducted in a nanner
prejudicial to the interest of its menbers or to the public interest. The basic
principle underlying these provisos is none other than the broad and genera
principle inherent in any conpromni se or settlenent entered into between the
parties, the sane being that it should not be unfair, contrary to the public
pol i cy, unconscionable or against thelaw. There is no adjudication as such
Any nodification proposed by the Court in the scheme is also subject to its
bei ng accepted by the transferor and the transferee conpany. |f any one of
them objects to the nodifications suggested by the Court then the schene

woul d not be sanctioned. The schene woul d be sanctioned only if there is an
acceptance to the nodification proposed by the Court to the schene by the
transferor as well as transferee conpany. On acceptance of the sanme it gets

i ncorporated in the conprom se or arrangerment arrived at between the two
conpani es. Mddification in the scheme becones a part of the conprom se or
arrangenent arrived at between the parti es.

Wil e exercising its power in sanctioning a schenme of agreenent, the

Court has to examine as to whether the provisions of the statute have been
conplied with. Once the Court finds that the paraneters set out in Section 394
of the Conpanies Act have been net then the Court would have no further
jurisdiction to sit in appeal over the comercial w sdom of the class of persons
who with their eyes open give their approval, even if, in the view of the Court
better scheme could have been framed. This aspect was exam ned in detail by
this Court in Mheer H Mfatlal Vs. Mfatlal Industries Ltd., 1997 (1)

SCC 579. The Court laid down the follow ng broad contours of the

jurisdiction of the conmpany court in granting sanction to the scheme as

foll ows: -

1. The sanctioning court has to see to it that all the
requi site statutory procedure for supporting such a

schene has been conplied with and that the

requi site neetings as contenpl ated by Section

391(1) (a) have been hel d.

2. That the schenme put up for sanction of the Court
is backed up by the requisite majority vote as
required by Section 391 sub-section (2).

3. That the neetings concerned of the creditors or
nmenbers or any class of themhad the rel evant

material to enable the voters to arrive at an

i nforned deci sion for approving the schene in

guestion. That the najority decision of the

concerned class of voters is just and fair to the
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class as a whole so as to legitimately bind even
the di ssenting nmenbers of that class.

4. That all necessary nmaterial indicated by Section
393(1)(a) is placed before the voters at the

nmeeti ngs concerned as contenpl ated by Section

391 sub-section (1).

5. That all the requisite material contenplated by the
provi so of sub-section (2) of Section 391 of the

Act is placed before the Court by the applicant

concer ned seeki ng sanction for such a scheme and

the Court gets satisfied about the sane.

6. That the proposed schene of conprom se and
arrangenent is not found to be violative of any

provi sion of law and is not unconsci onable, nor
contrary to public policy. For ascertaining the

real purpose underlying the scheme with a viewto

be satisfied on this aspect, the Court, if necessary,
can pierce the veil of apparent corporate purpose
underlying the scheme and can-judiciously X-ray

the sane.

7. That the Conpany Court has also to satisfy itself
that nenbers or class of nenbers or creditors or

class of creditors, as the case may be, were acting

bona fide and in good faith and were not coercing

the minority in order to pronote-any interest

adverse to that of the latter conprising the same

cl ass whom they purported to represent.

8. That the schene as a whole is also found to be
just, fair and reasonable fromthe point of view of
prudent men of business taking a comercia

deci sion beneficial to the class represented by

them for whom the scheme is neant.

9. Once the aforesaid broad paraneters about the
requi renents of a scheme for getting sanction of
the Court are found to have been met, the Court
will have no further jurisdiction to sit in appea
over the comercial wi sdomof the mpjority of

the class of persons who with their open eyes have
given their approval to the scheme even if in the
view of the Court there would be a better scheme
for the conmpany and its nenbers or creditors for
whom t he schene is framed. The Court cannot
refuse to sanction such a schenme on that ground as
it woul d otherw se ambunt to the Court exercising
appel l ate jurisdiction over the schene rather than
its supervisory jurisdiction. It is the comercia
wi sdom of the parties to the scheme who have

taken an i nformed deci sion about the useful ness
and propriety of the schene by supporting it by
the requisite majority vote that has to be kept in
view by the Court. The Court has neither the
expertise nor the jurisdiction to delve deep into
the commrercial w sdom exercised by the creditors
and nenbers of the company who have ratified

the schene by the requisite majority.

Consequently the Conmpany Court’s jurisdiction

to that extent is peripheral and supervisory and
not appellate. The Court acts like an unpire in a
gane of cricket who has to see that both the teans
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play their gane according to the rules and do not
overstep the linmts. But subject to that how best
the gane is to be played is left to the players and
not to the unpire. The supervisory jurisdiction of
the Conpany Court can also be culled out from

the provisions of Section 392. O course this
section deals with post-sanction supervision. But
the said provision itself clearly earnarks the field
in which the sanction of the Court operates. The
supervi sor cannot ever be treated as the author or
a policy-maker. Consequently the propriety and

the merits of the conproni se or arrangenent have

to be judged by the parties who as sui juris with
their open eyes and fully inforned about the pros
and cons of the scheme arrive at their own

reasoned judgnent and agree to be bound by such
conprom se or arrangenent.

Two broad principles underlying a schene of anal gamati on whi ch have
been brought out in this judgnent are:

1. That the order passed by the Court amal gamating the conpany is
based on a conprom se-or arrangement arrived at between the

parties; and

2. That the jurisdiction of the conpany court while sanctioning the
schene is supervisory only, i.e., to observe that the procedure set
out in the Act is nmet and conplied with and that the proposed

schene of conprom se or arrangement is not violative of any

provi sion of |aw, unconscionable or contrary to public policy.

The Court is not to exercise the appellate jurisdiction and exam ne
the commercial w sdom of the conprom se or arrangenent

arrived at between the parties. The role of the court is that of an
unpire in a ganme to see that the teans play their role as per rules
and do not overstep the limts. Subject to that how best the gane

is to be played is left to the players and not to the unpire.

Both these principles indicate that there is no adjudication by the court on the
nmerits as such.

In H ndustan Lever Enpl oyees Union case (supra) it has been held by

this Court that Section 394 casts an obligation on the Court to be satisfied that
the schene of amal gamation or merger was not contrary to the public interest;

the basic principle of such satisfaction is none other than the broad and genera
principle inherent in any conpronise or settlenent entered between the parties
that it should not be unfair or contrary to public policy or unconsci onabl e or
that the schene should not be a device to evade the law

The term "instrunent” has been defined in Section 2(1) of the Bonbay
Stanp Act 1958 which is as under:-

" "instrument" includes every docunent by which
any right or liability is, or purports to be, created,

transferred, limted, extended, extinguished or
recorded, but does not include a bill of exchange,
cheque, promi ssory note, bill of lading, letter of

credit, policy of insurance, transfer of share,
debenture, proxy and receipt;"

This definition of instrunment is not anended by the Maharashtra Act of

17 of 1993. The word "Instrunment"” is defined to nmean, every docunent by
which any right or liability is, or purports to be created, transferred, limted,
ext ended, extinguished or recorded, but does not include bill of exchange,
cheque, promssory note, bill of lading, letter of credit, policy of insurance,

transfer of shares, debenture proxy and receipt. The recital in the schene of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of

17

amal gamation as well as the order of the Hi gh Court under Section 394 of the
Conpani es Act, declares, that, upon such order of H gh Court the undertaking

of the transferor conpany shall stand transferred to the transferee conpany

with all its novable, i movable and tangible assets to the transferee conpany

wi t hout any further act or deed. Sub-section 3 of Section 394 provides that the
certified copy of the Order of the Court has to be presented before the Registrar
of conpanies within 30 days for registration. And in default any officer of the
conpany, who is in default, becones |liable to be punished and fined, which

may extend up to Rs.500/-. Section 391 (3) provides that an order made by the
court under sub-section (2) of Section 391 shall not have effect till a certified
copy of the order has been filed with the Registrar. On presentation of the
certified copy of order, the Registrar of the Conpany certifies that the
transferor conpany stands amal gamated with the transferee conpany al ong

with all its assets and liabilities. Thus the anal gamati on schenme sanctioned by
the Court would be an "instrunent" within the meani ng of Section 2(i). By
the said "instrunent" the properties are transferred fromthe transferor

conpany to the transferee conmpany, the basis of which is the conmprom se or
arrangenent arrived at between the two compani es.

M. Anil B. Diwan and. M. Andhyarajuna, |earned senior counsels have
appeared for the appellants in these appeals. The subnissions nmade by them
are on the sinmlar |ines:

It was contended by the | earned counsels appearing for the appellants
that an order of amal gamati on under Section 394 is not an order sinplicitor of
transfer of property by an act of parties with inprimatur of the Court. It is an
order made by the Court after judicial scrutiny and transfer of the property
under such an order would not be an act of parties to which the Court puts its
seal of approval. Stanp duty can be levied on "docunments" or "instrunents".

The Order of the Court in exercise of its judicial functions is not "a docunent"
or an "instrument”. Once the Court passes an-order or a decree, it is required to
be i nmpl emented or executed as such. The same cannot be subjected to stanp

duty otherw se the orders passed by the Courts would beconme subject to
interference by the revenue authorities and would not be admissible in

evi dence unless the stamp duty is paid.

It is difficult to subscribe the view propounded by the | earned counsels
for the appellants. As stated earlier, the order of amal gamation is based on a
conprom se or an arrangenent arrived at between the two companies. No

i ndi vi dual living being owns the conpany. Each shar ehol der i's the owner of
the conpany to the extent of his share holding. By enacting Sections 391 to
394 a nmethod has been devised to give effect to the will of the prescribed

majority of sharehol ders/ creditors. Even in the absence of individua
agreenment by all the shareholders and creditors the decision of the mgjority
prescribed in Section 391 (2) binds all the creditors and the sharehol ders. The

Schene after being sanctioned by the Court binds-all its creditors, nmenbers
and sharehol ders including even those who were opposed to the schenme being
sanct i oned. It binds the conmpany as well. \While exercising its power in

sanctioning the schenme of amal gamation, the Court is to satisfy itself that the
provi sions of statute have been conplied with. That the class was fairly
represented by those who attended the neeting and that 'the statutory majority

was acting bona-fide and not in an oppressive manner. That the arrangenent is
such as which a prudent, intelligent or honest man or a nenber of class

concerned and acting in respect of the interest mght reasonably woul d take.
Wil e exam ning as to whether the majority was acting bona-fide the Court

woul d satisfy itself to the effect that the affairs of the conpany were not being
conducted in the manner prejudicial to the interest of its nenbers or to public
interest. The basic principle underlying such a situation is none other than the
broad and general principle inherent in any conpronise or settlenment entered

into between the parties the sane being that it should not be unfair, contrary to
public policy and unconsci onabl e or against the |aw

Orders passed by the Court resulting in transferring the rights in property
have been subjected to | evy of stanp duty in several situations. It is there from
the date of the inception of the Indian Stanmp Act 1899. Section 2 (n) of the
I ndian Stanmp Act 1899 defines "instrunent of partition" to mean any
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i nstrunment whereby co-owners of any property divide or agree to divide such
property in severalty, and includes also a final order for effecting a partition
passed by any revenue authority or any Civil Court and an award by an

arbitrator directing a partition. This provision specifically provide that any
final order effecting partition by any Court, Revenue Authority or award nade

by the Arbitrator directing partition would be an instrument of partition

This Court in PurshottamH Jadve and Os. Vs. V.B. Potdar, 1966 (2)
SCR 353, considered as to whether an award nade by the Industrial Tribuna
coul d be considered as an instrument. After considering the relevant
provisions of the law it was held that the word "instrunment” would include
awards nade by the Industrial Tribunal

In the case of The Commi ssioner of Inland Revenue Vs. G Anous &

Co. & Anr. (1891) \026 Vol. XXIll Queen's Bench Division 579, considered as
to what interpretation has to be placed upon the expression "conveyance on
sale" wth regardto Section 70 of the stamp Act, 1899 and hel d: -

"The term/conveyance on sal e i ncludes every

i nstrunment and every decree or order of any Court or

of any conm ssioners, whereby any property upon

the sale thereof is legally or equitably transferred to
or vested in the purchaser or any other person on his
behal f or by his direction."

The Court held that the thing, which is nade liable to stanp duty is the
"instrunent". It is not a transaction of purchase and sale, which is struck at, it
is the "instrument" whereby the purchase and sale are affected which is struck
at. It is the "instrunent" whereby any property upon the sale thereof is legally
or equitably transferred and the taxation is confined only to the instrunent
whereby the property is transferred. If a contract of purchase or sale or a
conveyance by way of purchase and sale, can be, or is, carried out wthout an
instrument, the case would not fall withinthe Section and no tax can be
i mposed. Taxation is confined to the instrument by which the property is
transferred legally and equitably transferred.

Point as to whether the stanp duty was | eviable on the Court order
sanctioning the schenme of anal ganation was considered at length in Sun
Al liance Insurance Ltd. Vs. Inland Revenue Commi'ssioners 1971 (1) Al
Engl and Law Reports 135. The point which arose for determ nation as to
whet her the stanp duty was payable on the order of the Judge sanctioning the
schenme of arrangenent under Section 206 of the Conpanies Act, it was hel d: -
"It follows that it is the court order that effects the
transfer; and this is nonethel ess so because the schene
is not operative until an office copy has been
delivered to the Registrar of Comnpanies for
registration, for the court order itself ordered that to
be done and the Act so provides; nor because London
has still to cause the name of Sun Alliance to be
entered on to the register as the holder of the shares.
The registration of the transferee occurs in every case
where a transfer is executed, and nerely perfects the
title of the transferee. The sane thing occurs in the
case of registered | and, where one finds a transfer and
subsequent registration. | have therefore cone to the
conclusion that by the court order the shares were
transferred to Sun Alliance, or, to use the words of s.
54, by that order property was transferred to a
pur chaser.”

Expressi on "conveyance on sale" as provided in Section 54 of the Stanp
Act, 1891 is simlar to Section 2 (g) of the Bonbay Stanp Act. The
expression "conveyance on sale" as defined in the said Section includes every
instrument, and every decree or order of any Court or any Conmi ssioner
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whereby any property, or a estate or interest in any property, upon the sale
thereof was transferred or vested in the purchaser, or any other persons on his
behal f and on his direction

The Court further considered as to whether the order of the judge is an
"instrument’ executed in any part of the United Kingdomfor the purposes of
Section 14(4) of the Stanp Act, 1891; it was held that it was an instrunent
executed in the United Kingdomw thin the neaning of Section 14(4) of the

Stanp Act 1891. It was further held that order of the Court was liable to stanp
duty as it resulted in transferring the property and that the order passed by any
Court which results in transfer of property would be an instrument as it

i ncl udes every documnent.

Section 391 (2) of the Conpanies Act, 1956 provides as follows:
"391(2). If a majority in nunber representing three-
fourths in value of the creditors, or class of creditors,
or menbers, or class of nmenbers; as the case may be,
present and voting either in person or, where proxies
are allowed, under the rules nmade under Section 643,

by proxy, at the neeting, agree to any conprom se or
arrangenent, the conproni se or arrangenent shall, if
sanctioned by the court, be binding on all the

creditors, all the creditors of the class, all the
menbers, or all the nenbers of the class;, as the case
may be, and also on the conpany, or in the case of a
conpany which is being wound up, on theliquidator

and contributories of the conpany:

Provi ded that no order sanctioning any conpromn se

or arrangenent shall be made by the Court unless the
Court is satisfied that the conpany or any other
person by whom an application has been nade under
sub-section (1) has disclosed to the court, by affidavit
or otherwise, all material facts relating to the
conpany, such as the | atest financial position of the
conpany, the latest auditor’s report on the accounts
of the conpany, the pendency of ~any investigation
proceedings in relation to the conmpany under

sections 235 to 251, and the like."

Section 394 (2) of the Conpanies Act, 1956 provides that the properties
and liabilities of the transferor conpany stand transferred to the transferee
conpany by virtue of an order of court. The statutory form of an order under
Section 394 (2) of the Conpanies Act provides for three different Schedules in
order to incorporate therein the properties transferred. It would be useful to
take notice of the statutory formof an order under Section 394 (2) of the
Conpani es Act.

"THE COVPANAI ES (COURT) RULES, 1959
FORM NO. 42
(See rule 84)

Upon t he above petition and application com ng on for further
hearing on\ 005 upon readi ng etc, and upon hearing, etc.

THI' S COURT DOTH ORDER

(1) That all the property, rights and powers of the

Transferor conpany specified in the first, second and third parts
of the Schedul e hereto and all other property, rights and powers of
the transferor conmpany be transferred w thout further act or deed
to the transferee conpany and accordingly the same shall pursuant
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to section 394(2) of the Conpanies Act, 1956, be transferred to

and vest in the transferee conpany for all the estate and interest of
the transferor conpany therein but subject nevertheless to al

charges now affecting the sane other than (here set out any

charges which by virtue of the conprom se or arrangenent are

cease to have effect); and

(2) That all the liabilities and duties of the transferor
conpany be transferred without further act or deed to the
transferee conpany and accordingly the same shall, pursuant to
section 394(2) of the Conpanies Act, 1956, be transferred to and
becorme the liabilities and duties of the transferee conpany ;and

(3) That all proceedi ng now pendi ng by or against the
transferor conpany be continued by or against the transferee
conpany; and

(4) That the transferee conpany do w thout further
application allot to such nmenbers of the transferor conpany as
have not 'given such notice of dissent as is required by cl ause\005. of
the compromni se or arrangenent herein-the shares in the transferee
conpany to which they are entitled under the said conprom se or
arrangenent; and

(5) That the transferor conpany do within 14 days after the
date of this order cause a certified copy of this order to be
delivered to the Registrar of Conpanies for registration and on
such certified copy being so delivered the transferor conpany
shal | be dissolved and the Registrar of Conpanies shall place al
docunents relating to the transferor company, and registered with
himon the file kept by himinrelation to the transferee conpany
and the files relating to the said two conpanies shall be
consol i dated accordi ngly; and

(6) That any person interested shall be at liberty to apply to
the court in the above matter for any directions that may be
necessary.

SCHEDULE

Part |

(I'nsert a short description of the freehold property of the
transferor conpany )

Part 11

(I'nsert a short description of the |easehold property of the
transferor conpany)

Part 111

(I'nsert a short description of all stocks, shares, debentures and
ot her charges in action of the transferor conpany )"

(Enphasi s suppl i ed)

The transfer of assets and liabilities takes effect by an order of the Court.
The order al so provides for passing of consideration fromthe transferee
conpany to the sharehol ders of the transferor conpany. The consideration for
sale in a transaction like this is the shares. The share exchange ratio is decided
on the basis of number of factors including the value of net assets of the
transferor and transferee conmpany. To arrive at this figure of net assets the
liabilities have to be set off against the gross value of the assets. The share
value is fixed. The properties belong to the conmpany and t he company bel ongs
to the sharehol ders. Once the shareholders of the transferee conpany receive
the consideration it would be deened as if the owner has received the
consi derati on.
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Strong reliance was placed by the counsel for the appellants on the
judgrment of this Court in Ms. General Radio and Appliances Co. Ltd. and
Os Vs. MA Khader (Dead) By Lrs., 1986 (2) SCC 656. Transferor-
conpany had taken a premises on rent with the stipulation that the tenant
woul d not sublet the premi ses without the witten consent of the |andlord.
After sanctioning of the schene for anal gamation by the Court, the tenanted
prem ses canme to be transferred to the transferee conpany. Landlord filed the
eviction suit. The question before the Court was whet her the anal gamation
amounted to transfer of tenant conpany’s right under the | ease by way of
subl etting and as such violative of the provisions of Section 10(ii)(a) of the
A.P. Buildings (Lease, Rent and Eviction) control Act as also the ternms of the
rent agreenent. It was observed that the A P. Act prohibited in specific terns
both subletting as well as transfer or assignnment of the interest of the tenant.
By the order of amml gamation, the interest, rights of the transferor conpany in
all its properties including |easehold interest tenancy rights and possession
were transferred and vested in the transferee conpany voluntarily and the
transferor conpany was dissolved and ceased to be exist for all practica
purposes in the eye of law. This anpbunted to contravention of Section 10
(ii)(a) of the A P. Rent Act as well as of the ternms of the said rent agreenent
thereby naking the transferee conpany liable to be evicted fromthe tenanted
prem ses. - Though, the court held that the transfer was voluntary but still to test
the argunent and treating it to be involuntary it was observed that there was no
express provision in the A P. Rent Act that in case of involuntary transfer or
transfer of rights by virtue of a scheme of amal gamation sanctioned by the
court under Section 394 of the Conpanies Act will not cone within the
purvi ew of Section 10(ii) (a) of the A P. Rent Act, and, therefore, the
transferee conpany is required to be evicted. Even in the case of involuntary
transfer or transfer of tenancy rights by virtue of schenme of anal gamation
sanctioned by the court by its order under Sections 391 and 394 of the
Conpani es Act the transfer wi ll conme within the purview of Section 10(ii) (a)
of the A P. Rent Act. It was observed that since the order of anal gamation had
been nade on the basis of a petition filed by the transferor conpany it could
not be said that it was an involuntary transfer effected by the order of the
Court. Instead of supporting the contention of the appellant this decision
indicates to the contrary as the Court held that order of transfer of property by
a schenme of amml gamati on was not "involuntary" meaning thereby it was a
vol untary act by agreenment between the parties. |In/any case, the Court decided
the dispute between the parties in the context of specific provisions of the A P.
Rent Act and woul d have no applicability to the point which is being exam ned
by the present case.

A document creating or transferringaright is an instrument. Can it be
said that an order effectuating the transfer is a docunment? The answer has
been given in the affirmative by this in Court in Haji Sk. Subhan Vs.
Madhorao, AIR 1962 SC 1230, wherein it was held that the questionis
whet her the word "document” includes a decree of the Court. 't was held that
there was no good reason why a decree of the court, when it affects the
proprietary rights and is in relation to them should not be included in this
expression. This question nore pointedly arose before this Court in Ruby
Sal es and services (P) Ltd., (supra). |In that case in'a suit for specific
performance the property was conveyed to the vendee by a consent decr ee.
The question arose whether the consent decree is an instrunent and liable to be
stanped. The consent decree contained a recital to the effect that "this decree
does operate as the conveyance fromthe defendants in favour-of the plaintiffs
in respect of the said property nore particularly described in exhibit Ato the
plaint." The Court held that "there is no particular pleasure in nerely going by
the | abel but which is decisive is by the terns of the docunent. It is clear from
the ternms of the consent decree that it is also an "instrument” under which title
has been passed over to the appellant/plaintiffs. It is a live docunent
transferring the property in dispute fromthe defendants to the plaintiffs." The
af oresai d decree was based on an agreenent between the parties. So is the
case with an order under Section 394 of the Conpanies Act which is also
based on an agreenment between the transferor conpany and the transferee

conpany.
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Learned counsel for the appellants argued that the Ruby Sal es and

services (P) Ltd., (supra) was a case of consent decree where the termof the
settlenent was adnittedly a conveyance, transferring property alone. That the
order passed by the H gh Court under Section 394 of the Conpanies Act

cannot be equated with a consent order. Thi s subm ssi on cannot be accepted.

The Court held that consent decree was an instrunent. It was not held to be an

i nstrument because it was a consent decree. It was held to be an instrunent
because it conveyed the title in the property in dispute fromthe defendant to
the plaintiff. It was held to be an instrument because it had the effect of
conveying the title and not because it was a consent decree. Once this
definition is kept in viewit wuld be clear that consent or no consent when the
decree or order of the Court purports to transfer title in the property, it becones
an instrunent. Court negatived the subm ssion nade, that, prior to

i ntroduction of Section 2 (g)(iii) the consent decree was not included in the

definition of "conveyance" and "instrunent" was negatived by observing "it
appears to us that the amendnent was made out of abundant caution and it
does not nean that the consent .decree was not otherw se covered." It clearly

shows that the Court was of the opinion that consent decree which purports to
convey the title inthe property was in an instrunent |iable for stanp duty at al
times and it was only by way of abundant caution that the Legislature had

i ncl uded the consent decree in the definition of the word "conveyance".

In view of the aforesaid discussion, we hold that the order passed by the
Court under Section 394 of the Conpanies Act is based upon the conprom se
bet ween two or nore conpanies. Function of the Court while sanctioning the
conprom se or arrangenent is limted to oversee that the conprom se or
arrangenent arrived at is lawful andthat the affairs of the conmpany were not
conducted in a manner prejudicial to the interest of its nenbers or to public
interest that is to say it should not be unfair or contrary to public policy or
unconsci onabl e. Once these things are satisfied the schenme has to be
sanctioned as per the conpronmise arrived at between the parties. It is an
i nstrunment which transfers the properties and would fall within the definition
of Section 2 (1) of the Bonmbay Stanp Act which includes every docunent by
which any right or liability is transferred. The State Legislature would have
the jurisdiction to |levy stanp duty under Entry 44, List IIl of the seventh
Schedul e of the Constitution of India and prescribe rates of stanp duty under
Entry 63, List II.

It was next contended that the inpugned duty i's not a duty upon
instrument but it is inreality a duty on transfer of property which the State
Legi slature is not conpetent to inpose.

In Welfare Association, AR P., Maharahstra & Anr. Vs. Ranjit P.
Gohil & Ors., 2003 (2) Scal e 288, it was held that there is a presunption that
the Legislature does not exceed its jurisdiction. A statute should be construed
so as to nmake it effective and operative on the principle expressed in-the
maxi m"ut res megis val eat quampereat”. (It is better to validate a thiing than
to invalidate it). The burden of establishing that the Act is within the
conpetence of the Legislature, or that it has transgressed other constitutiona
nmandates is always on the person who challenges its vires. That the fountain
source of legislative power exercised by the Parlianent or the State Legislature
i s not Schedul e Seven; the fountain source is Article 246 and ot her provisions
of the Constitution. The function of the three Lists in Seventh Schedule is
nerely to demarcate | egislative fields between Parlianment and State
Legi slatures and not to confer any |legislative power. The several entries
nentioned in the three Lists are fields of legislation. Wile exercising the
| egi sl ative conpetence of a Legislature in regard to a particular enactnment with
reference to the entries in the various lists it is necessary to exanmine the pith
and substance of the Act and to find out if the matter comes substantially
within the itemin the list. The express words enployed in an entry woul d
necessarily include incidental and ancillary matters so as to nmake the
| egislation effective. The schenme of the Act under scrutiny, its object and
purpose, its true nature and character and the pith and substance of the
| egislation are to be focused at.
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If the matter is within the exclusive conpetence of State Legislature, i.e.
List Il then the Union Legislature is prohibited to nake any law with regard to
the same. Simlarly, if any matter is within the exclusive conmpetence of the
Union, it becomes a prohibited field for the State Legi slatures. The concept of
occupied filed is relevant in the case of laws made with reference to entries in
List I11I. The doctrine of covered field has to be applied only to the Entries in
List Ill. This proposition of lawis well settled in a nunber of decisions of this
Court including State of AP. & Os. Vs. Mdowell & Co. & Os., 1996 (3)
SCC 709; State of Rajasthan & Ors. Vs. Vatan Medical & CGeneral Store &
Os., 2001 (4) SCC 642 and Shri Krishsna Gyanoday Sugar Ltd. & Anr. Vs.
State of Bihar, 2003 (2) Scale 226.

The relevant entries of the Constitution Schedule VII are as foll ows:

List Il Entry 63:
" Rates of Stanp duty-in respect of documents other
than those specified in provisions of List | with
regard to the rates of stanp duty."

List Il Entry 44:

"Stanp duties other than duties or fees collected by
means of judicial stanmps but not including rates of
stanp duty"

List | Entry 91:

"Rates of stanmp duty in respect of Bill of ‘Exchange,
cheques, prom ssory notes, Bill of 1anding, letter of
credit, policies of insurance, transfer of shares,
debentures, proxies and receipts.”

List | Entry 43:

"I ncorporation, regulation wi nding up of trading
corporation includi ng banks insurances and finance
corporations but not including corporative societies.

List | Entry 44:
" Incorporation, Regulation and w nding up of

corporations, whether trading or not with object not
confined to one state but not including universities.

List | Entry 97:
"Any other matter not enunerated in List Il and List

[11, including any tax not nentioned in either of any
those lists."

Uni on under Entry 91 of List | can prescribe rates of stanp duty in

respect of Bill of Exchange, cheques, prom ssory notes, Bill of landing, letter
of credit, policies of insurance, transfer of shares, debentures, proxies and
receipts. |In exercise of power conferred by Entry 63 List Il it is open for the

State Legislature to nmake amendnment in the Act in regard to the rates of Stanp
duty in respect of docunents other than those specified in provisions of List I.
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As di scussed above, the order passed under Section 394 is founded on
consent and this order is an instrunent as defined under Section 2 (1) of the
Bonbay Stanp Act. The State Legislature would have the jurisdiction to |evy
stanp duty under Entry 44 List IIl of the Seventh Schedul e of the Constitution
and prescribes rate of stamp duty under Entry 63 List Il. It does not in any
way i npinge upon any entry in List I. Entry 44 of List IIl enmpowers the State
Legislature to provide for stanmp duties other than duties or fees collected by
neans of judicial stanps. Along with this, Entry 63 of List Il enpowers the
State Legislature to prescribe rates of stanp duty in respect of documents other
than those specified in the provisions of List |, that is to say, rates of stamp
duty in respect of Bill of Exchange, cheques, prom ssory notes, Bill of |anding,
letter of credit, policies of insurance, transfer of shares, debentures, proxies and
recei pts. By sanctioning of amal gamati on schene, the property including the
liabilities are transferred as provided in Section 394 of the Conpani es Act and
on that transfer instrument, stanmp duty is levied. |It, therefore, cannot be said
that the State Legislature has no jurisdiction to | evy such duty.

Charging Section, i.e., Section 3 of the Bonbay stanp Act reads:

"3. Instrunent-chargeable with duty.

Subj ect to the provisions of this Act and the
exenptions contained in Schedule I, the foll ow ng
instruments shall be chargeable with duty of the
amount indicated in Schedule | as the property duty
therefor respectively, that is to say \026

(a) every instrunent nentioned in Schedule l, which not
havi ng been previously executed by any person, is

executed in the State on or after the date of

comencenment of this Act;

(b) every instrunent nentioned in Schedule I, which not
havi ng been previ ously executed by any person, is

execute out of the State on or after the said date

relates to any property situate, or to any natter or

thing done or to be done in this State and is received

in this State:

XXX XXX XXX

The duty charged by the State Legislature is on the instrument and is on

the execution of the instrunment. The neasure of charging stanp duty may be

fixed or ad-valoramwhich is to be determ ned by the Legislature. The basis for
conput ati on of stanmp duty can be determ ned by the State Legislature and it

may be on the basis of the market value of the property transferred or at a fixed
anmount .

In H mal aya House Co. Ltd. Vs. The Chief Controlling Revenue
Authority, & Anr. AIR 1972 SC 899, it was observed:

"On a conspectus of these authorities it is, therefore,
apparent that in the exercise of powers conferred on
it by Entry 63 of List Il and Entry 44 of List III, it
was open to the State Legislature not only to nmake an
amendnment in the Act in regard to the rates of stanp
duty but also in regard to the nmode of conputation of
stanp duty. |In other words, it was open to the State
Legislature to lay down that the basis for conputing
stanp duty shall not be the anpbunt or value of the
consi deration of the conveyance as set forth therein
but it shall be the nmarket val ue of the property which
is the subject matter of conveyance."
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{Emphasi s suppl i ed}

Mahar ashtra Tax Laws (Levy, Amendrment and Validation) Act, 1997
was enacted whereby in Article 25 of the Schedule | of the Bombay Stanp
Act, 1958 C ause (da) and Explanation Il were added with retrospective
ef fect prescribing the rates at which the duty was to be cal cul ated and | evi ed.
Vires of this provision of this Act were not challenged in the wit petition

It was next contended that provisions of Section 2(g)(iv) read with
Section 34 of the Bonbay Stanp Act which provides that the instrument not
duly stanmped woul d be inadm ssible in evidence are repugnant to Section 394
of the Conpanies Act and that the State Legi slation cannot be prevail over the
provi sions of the Conpanies Act. It was also contended that in the guise of the
stanp duty the State Legislature is in reality inposing a tax on the
amal gamati on of the conpanies and has therefore encroached on the field of
the Parliament wunder Entry 43, List | of the Constitution. W do not find any

substance in this submission as well. Stanp duty is |levied on the instrunent
and the neasure is the valuation of the property transferred. There is no
guesti on ‘of “encroachnent on the field of Parliament under Entry 43, List | of

the Constitution which empowers the Union to nake |laws re: incorporation
regul ati on wi nding up of trading corporation including banks insurances and

fi nance corporations but not including corporative societies. The foll ow up

| egi sl ation under Entry 43 List | is totally different fromthe levy of stanp duty
and of prescribing ' rate of stanp duty on such docurments. The Bonbay Stanp

Act does not provide for any Legislation with regard to incorporation

regul ati on and wi nding up of corporations. It only levies the stanp duty and
prescribes the rate of stanp duty in respect of docunents by conprom se or
arrangenent .

Section 2 (g)(iv) of the Act does not in any way describe any alternate
procedure as conpared to the one appearing in Section 394 of the Conpanies
Act, 1956. The question of repugnancy of Section 2(g)(iv) of the Act visa-a-
vis Section 394 of the Conpanies Act, 1956 is therefore irrelevant. Section
2(g)(iv) does not inpinge or negate the judicial power because it nerely
defines the word "conveyance" in regard to the order passed by the H gh Court
under Section 394 of the Conpanies Act, the basis of which is consent and
vol untary act which ultinately result in transfer of property for consideration

Under the Bonmbay Stanp Act conveyance includes any instrunent by
whi ch property, whether novable or imovable, or any estate or interest in
any property is transferred to, or vested in, any other person, inter vivos. The
word "inter vivos" has not been defined in the Act or inthe General C auses
Act. The neaning assigned to the word "inter vivos" in'the Black’ s Law
Di ctionary, 6th Edn., is:

"Between the living; fromone living person to

another. \Were property passes by conveyance, the
transaction is said to be inter vivos, to distinguish it
froma case of succession or devise. So an ordinary
gift fromone person to another is called a "gift inter

Vi vos"

It was contended that since the transaction was not between the 'living

bei ngs’ the sanme was not "inter vivos" as the transfer of property had not taken
pl ace between the living beings. W do not agree. "Transfer of Property" has

been defined in Section 5 of the Transfer of Property Act, 1882 to nean an act
by which a living person conveys property, in present or in future to one nore
other living persons. Conpany or association or body of individual, whether

i ncorporated or not, have been included anongst the "living person"” in this
Section. It clearly brings out that a conpany can effect transfer of property.
The word "inter vivos" in the context of Section 394 of the Conpanies Act
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woul d include within its neaning also a transfer between two "juristic persons”
or atransfer to which a "juristic person’ is one of the parties. The transaction
between a minor or a person of unsound nmind with the other person woul d not

be recognised in law, though the same is between two living beings, as they are
not juristic persons in the eyes of |aw who can by mutual consent enter in a
contract or transfer the property. The conpany woul d be juristic person
created artificially in the eyes of |aw capable of owning and transferring the
property. Met hod of transfer is provided in law. One of the nethods
prescribed is dissolution of the transferor conpany by nmerger in the transferee
conpany along with all its assets and liabilities. Were any property passes by
conveyance, the transaction would be said to be inter vivos as distingui shed
froma case of succession or devise.

No ot her point was urged.

For the reasons stated above, we do not find any nerit in these appeal s
and dism ss the same with no order as to costs.




