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Leave granted in both the special |eave petitions.

These two appeal s by special |eave, arise out of a comon judgnent
dat ed 25.1.2006 passed by the Orisssa High Court allowing Wit Petition
(Givil) Nos. 4769/ 2005 and 4768/ 2005 fil ed by Narayan Mbhanty (conmon
fifth respondent in these two appeals). In the said petitions, Narayan
Mohanty had chal | enged the award of construction contracts to Jagdish
Mandal and Laxman Sharma (respective appellant in these appeals) in Upper
Indravati Irrigation Project ("UIP for short). The State, the Executive
Engi neer (Right Canal Division No.lll), the Chief Engineer (UIP), and
Superi nt endi ng Engi neer (U IP) who were the common respondents 1-to 4 in
the said two wit petitions hold the same rank in these two appeal s.

Facts in SLP [C] No.3196/2006 (re : first stretch)

2. The second Respondent, acting on behal f of “the Water Resources
Departnent, State of Orissa, invited tenders for "construction of Right
Extensi on Main Canal fromRD 8.01 kmto 9.03 kmincluding structures" by
tender notice dated 9.11.2004. The estimated value of the work as per the
tender schedule was Rs. 1,69, 10,506. In response, 17 tenders were received.
The offer of the fifth respondent was the | owest (Rs.1,22,99,099) and the
of fer of appellant (J. Mandal) was the second | owest (Rs.1,29,36,579). The
Executive Engi neer recomended the acceptance of the tender of fifth
respondent .

3. The fifth respondent furnished the Earnest Mpney Deposit (EVD) by

pl edgi ng a postal Term Deposit of Rs.1,70,000/- (Passbook No.154120

dated 6.12.2004 issued by the Post Mster, Mikhiguda) in favour of the

second respondent. A witten conplaint was received by the Departnent
alleging that fifth respondent had made a postal deposit of only Rs.7,000 and
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had defrauded the Departnment by altering the figure in the passbook as
Rs. 1,70,000. In view of the said conplaint, the Superintendi ng Engi neer
wote to the concerned Post Office on 3.2.2005 requesting confirnation
about the authenticity of the said Termdeposit. Asimlar letter was
addressed by the Chief Engineer on 11.3.2005 to the Post Master General
Ber hanpur Zone, seeking information as to whether fifth respondent had
made a deposit of Rs.1,70,000 on 6.12.2004 or any subsequent date. The
Superi nt endent of Post O fices, Kalahandi Division, sent a reply dated
14. 3. 2005 to the Superintending Engi neer stating that the said TD Account
for Rs.1,70,000 subnitted by fifth respondent should not be taken into
account for any official requirement.

4, The tenders were scrutinized and consi dered by the Project Leve
Conmittee (' Committee’ for short) consisting of the Superintending

Engi neer, (Right Canal Circle), the Financial Advisor and Chief Accounts
Oficer (UIP), the Executive Engineer (URC Division No. Il1l), and the
Assi stant to Chief Engineer(U IP). The details of their deliberations and
recommendati ons are contained in the proceedi ngs dated 24.3.2005. The
Conmittee found that fifth respondent, the appellant (Jagdi sh Mandal) and
Di nesh Kumar Panda were the first, second and third | owest tenderers.
Having regard to the comuni cation dated 14.3.2005 of the Superi ntendent
of Post OFfices not to take note of Term Deposit for Rs.1, 70,000, the
Conmittee held that the EVMD submitted by fifth respondent was invalid and
consequently his tender was 'non-responsive'. It therefore recomended the
acceptance of the next |lowest valid tender of Jagdi sh Mandal

5. The office of the Post Master General, Berhanmpur, sent a reply dated
30.3.2005 to the Chief Engineer, UIP, reiterating that TD Account

No. 154120 for Rs.1, 70,000 of fifth respondent should not be taken into
account .

6. On com ng to know about the rejection of his tender, the respondent
herein filed WP. No. 4769/ 2005 seeking a direction to respondents 1 to 4 not
to award to Jagdi sh Mandal or any other contractor, and a further direction
for awarding the work to him The Accepting Authority, however, accepted
the of fer of Jagdish Mandal and awarded the work to hi munder an

agreenment dated 18. 4. 2005.

7. When the wit petition canme up for consideration, the H gh Court
desired to know the reason as to why the Postal authorities had advised that
T.D. Account No. 154120 dated 6.12.2004 of fifth respondent shoul d not be
taken into account. Therefore, the Chief Engineer (U IP), addressed a letter
dated 19.8.2005 to the Post Master General, Berhanpur, requesting for
reasons. The reasons were furnished in the follow ng reply dated 25.8.2005
of the Post Master Genera

"I amdirected to intimate that 1 yr. TD A/c No. 154120 for Rs.1, 70, 000/ -
has not actually been opened at Mikhi guda SO on 06.12. 2004 depositing
the anpunt. But one pass book bearing 1 yr. TD Alc No.154120 has been
prepared out of record by the holder Sri Narayan Mhanty in conni vance
with the SPM Mukhi guda and the said P.B. has been pledged to the
Executive Engineer RCD Ill, Jungarh on 06.12.2004 itself.

As 1 yr. TD A/c No. 154120 has been prepared wi thout any anpunt

deposited in post office it has been intinated in this office letter of even
no. dt. 30.3.2005 not to take into account the TD A/c No. 154120 for

Rs. 1, 70,000/ - submitted by Sri Narayan Mhanty towards office

requi renent.”

8. The said communi cati on dated 25.8.2005 was pl aced before the Hi gh
Court with an affidavit of the Executive Engi neer. When the matter cane up
on 29.8.2005, the H gh Court appears to have observed that the Departnent
shoul d prosecute the fifth respondent if he had di shonestly and fraudul ently
tried to secure a contract by utilizing a fake Post Ofice T.D. Account book
The Government Advocate, conveyed the said observations and instructed
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the Chief Engineer (UIP), to |lodge a conplaint with the Police.

Accordi ngly, the Executive Engi neer | odged a conplaint dated 9.9.2005

with the Oficer-in-Charge of Junagarh Police Station, requesting

appropriate action against fifth respondent. The O ficer-in-Charge of
Junagarh Police Station submtted an investigation report to the Advocate
CGeneral stating that his investigation of the records showed that Rs.1, 70, 000
had been deposited by Narayan Mhanty on 6.12.2004 with the Sub-Post

Mast er, Mukhi guda and a one year T.D. Account No. 154120 was opened,

and opi ned that the passbook was genuine. The said report was al so placed
before the Hi gh Court.

9. The High Court by its judgnment dated 25.1.2006 allowed the wit
petition filed by fifth respondent. It held

"The materials as produced before us clearly show that the tender
conmittee is wong in coming to the conclusion that the term deposit
passbook submitted by the petitioner was a forged one. W also find that
t hough the letter of the Superintendent of Post O fices, Bhawani patna did
not state that the said termdeposit nmade by the petitioner was a fake one
nor any reason was assigned in the said letter as to why the said term
deposit should not be taken into account, the tender committee
mechani cally cane to the conclusion that the offers of the petitioner for
both the above works were non-responsive. In view of the subsequent
devel opnent, during pendency of both the wit applications and the
i nvestigation report submtted by the police to the | earned Advocate
Ceneral, after due investigation, we are of the view that the offers of the
petitioner made for both the works have been-arbitrarily rejected by the
tender conmittee for no fault of the petitioner.”

(enphasi s suppli ed)

In view of the said finding, the H gh Court quashed the agreenent between
the Departnment and Jagdi sh Mandal (appellant) and directed the Committee
to reconsider the case of Narayan Mhanty (fifth respondent) by accepting
the T.D. passbook subm tted by himas valid vis-‘-vis other tenderers and
take a final decision in regard to award of the contract de novo. The said
decision is chall enged by Jagdi sh Mandal

Facts in SLP(c) No. 7817/2006 (re : second stretch)

10. Tenders were also invited in regard to the adjoining stretch, that is
"Construction of Right Extension Main Canal fromRD 9.03 kmto 10.02

kmi, by tender notice dated 9.11.2004 issued by the second Respondent. The
estimated cost of the tender schedule work was Rs. 2,23,10,768. There were

14 tenders in response to the said tender notice. Fifth respondent was the

| owest tenderer (Rs.1,45,80,338). Laxman Sharma, the appellant was the

second | owest tenderer (Rs.1,69,56,180). The Executive Engi neer

recormmended the acceptance of the tender of fifth respondent.

11. One of the main itens of work to be executed was ’'cenment concrete
l[ining” - ItemNo. 19 of the tender schedule. It was the |ast anpng the itens
of work to be executed. It accounted for nearly one-fifth of the estimated
cost of the work. The estimated rate for that itemwas Rs.2020.50 per cu.m
and the estinmated total cost was Rs.41,47,581. The fifth respondent,

however, quoted a rate of Rs.20 per cu.m, for itemno. 19, in all Rs.41, 055.
The rate quoted was | ess than 1% of the estimated rate and thus an unduly

low rate.

12. The Conmittee considered the tenders on 24.3.2005. By proceeding
dat ed 24. 3. 2005, the | owest tender submitted by the fifth respondent was
rejected for the follow ng reasons :

a) That in regard to the adjoining work (RD 8.01 kmto 9.03 km,
the tenderer was found to have commtted a fraudul ent act in
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mani pul ating the TD pass-book relating to EMD.

b) In regard to Tender schedule itemno.19 (CC lining) which
i nvol ved 18.37% of the total tendered value, the tenderer had
guoted a rate which was 99.01% | ess than the estimated rate,

and it was unworkabl e under any circunstances.

c) Though the rate anal ysis submitted by the tenderer, for schedul e
Item No. 4 showed the rate as Rs.45/-, he had quoted the rate as
Rs. 65/ - which showed a tendency to mani pul ate the rates.

The Conmittee, therefore, recomended that the next |owest tender

(subm tted by Laxman Sharnm) for acceptance. The accepting authority
acting on the said recomendations, awarded the work to Laxman Sharnma
under an agreement dated 18.4.2005. Feeling aggrieved, Narayan Mbhanty
filed Wit Petition (C) No. 4768 of 2005 seeking a direction to the
department not to award the said work to Laxman Sharma and for a further
direction to award the work to him

13. WP. [C] No.4768/ 2005 was heard and di sposed of along with WP.

(C No. 4769 of 2005, by a common judgnent. In the said judgment, the

Hi gh Court only considered and dealt with the facts relating to the first
stretch which was the subject matter of WP. (C) No. 4769 of 2005. It did

not consider the facts relating to the second stretch which was the subject
matter of WP. (C) No. 4768 of 2005. |t proceeded on the assunption that

the tender of fifth respondent in respect of ‘the second stretch, was not
accepted, solely as a consequence of non-acceptance of the fifth

respondent’s tender in respect of the first stretch. As the Hi gh Court set aside
the decision of the Committee inregard to first stretch, it also set aside the
deci sion of the committee regarding the second stretch. The said decision is
chal | enged by Laxman Shar na.

Question for consideration

14. The | earned counsel for the appellants submitted that the scope of
interference in judicial review of tender processes and award of contracts is
limted only to cases where there are material violation of the terns relating
to scrutiny and acceptance of tenders or where the decision i's vitiated either
by arbitrariness/irrationality or by mala fides/favoritism It was contended
that as the fifth respondent failed to plead or make out any of these grounds
in his wit petitions, the H gh Court ought not to have interfered with the
contracts awarded to the appellants.

15. In the first case, it was contended that the decision of the committee
that the EMD was defective, was based on the conmuni cati on dated

14. 3. 2005 of the postal authorities requiring the conmttee not to take note
of the TD passbook for Rs.1,70,000; that the Post Master General had al so
subsequently confirned vide conmuni cati ons dated 30.3.2005 and

25.8. 2005 that the TD passbook furnished by the fifth respondent was

mani pul at ed/ forged and not to be acted upon; and that the H gh Court
commtted an error in ignoring the findings of the postal department, and in
relying on an inconplete inquiry report of the O ficer in-charge of the
Junagarh police station, submtted during the pendency of the wit petition
Reliance is also placed on the reports placed by the State Governnent before
this Court in pursuance of the order dated 4.9.2006 whi ch showed t hat

Rs. 1, 70, 000 was not deposited by the fifth respondent on 6.12.2004.

16. In the second case, it was contended that the H gh Court had wongly
allowed the wit petition, without even referring to the facts or considering
the contentions. It was submtted that the H gh Court ought to have

consi dered the separate reasons given by the Conmttee for rejection of the
tender of the fifth respondent, that is, quoting of unduly lowrate for item
no. 19 and quoting a manipul ated rate for itemno. 4.
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17. The | earned counsel for Respondents 1 to 4 broadly agreed with the
contentions urged by the appellants. The fifth respondent, however,

supported the reasoning of the Hi gh Court. On the contentions urged, the
guestion that arise for consideration is whether the Hi gh Court in exercise of
power of judicial review, was justified in quashing the award of the contract
relating to first stretch to Jagdi sh Mandal and award of contract relating to
second stretch to Laxman Sharma and directing reconsideration of tender

Scope of Judicial Review of award of contracts :

18. We nmay refer to sone of the decisions of this Court, which have dealt
with the scope of judicial review of award of contracts.

18.1) In Sterling Conmputers Ltd vs. M & N Publications Ltd [1993 (1) SCC
445], this Court observed

"Whi | e exercising the power of judicial review, in respect of contracts
entered into on behalf of the State, the court is concerned primarily as to
whet her there has been any infirmty in the decision making process

\ 005\ 005\ 005 the courts can certainly exam ne whether ’decision naking
process’ was reasonable, rational, not arbitrary and violative of Article 14
of the Constitution.™

18. 2) In Tata Cellular v. Union of India [AIR 1996 SC 11], this Court
referred to the linitations relating to the scope of judicial review of
adm ni strative deci sions and exerci-se of powers in awardi ng contracts, thus :

(1) The nodern trend points to judicial restraint in admnistrative
action.
(2) The Court does not sit _as a court of appeal but nerely reviews

the manner in which the decision was made.

(3) The Court does not have the expertise to correct the
adm nistrative action. If a review of the adninistrative decision
is permitted it will be substituting its own decision, wthout the

necessary expertise which itself may be fallible.

(4) The terns of the invitation to tender cannot be open to judicia
scrutiny because the invitation to tender is in the real m of
contract\005\005. More often than not, such decisions are made
qualitatively by experts.

(5) The Government must have freedom of contract. |n other
words, a fairplay in the joints is a necessary concomtant for an
adm ni strative body functioning in an adm nistrative sphere or
guasi - admi ni strati ve sphere. However, the decision nust not

only be tested by the application of Wednesbury principle of
reasonabl eness (including its other facets pointed out above)

but rmust be free fromarbitrariness not affected by bias or
actuated by nala fides.

(6) Quashi ng deci sions may i npose heavy adm ni strative burden
on the admi nistration and | ead to increased and unbudget ed
expendi t ure.

This Court also noted that there are inherent limtations in the exercise of
power of judicial review of contractual powers. This Court al so observed

that the duty to act fairly will vary in extent, depending upon the nature of
cases, to which the said principle is sought to be applied. This Court held
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that the State has the right to refuse the | owest or any other tender, provided
it tries to get the best person or the best quotation, and the power to choose is
not exercised for any collateral purpose or in infringenment of Article 14.

18. 3) In Raunaq International Ltd., vs. I.V.R Construction Ltd. [1999 (1)
SCC 492], this Court dealt with the matter in sone detail. This Court held
"The award of a contract, whether it is by a private party or by a public
body or the State, is essentially a commercial transaction. In arriving at a
comer ci al deci si on consi derations which are of paranmount inportance

are comercial considerations. These would be : (1) The price at which

the other side is willing to do the work; (2) Wether the goods or services
of fered are of the requisite specifications; (3) Wether the person
tendering has the ability to deliver the goods or services as per

speci fications. Wen |arge works contracts involving engagenent of
substantial manpower or-requiring specific skills are to be offered, the
financial ability of the tenderer to fulfil the requirenents of the job is also
i mportant; (4) the-ability of the tenderer to deliver goods or services or to
do the work of the requisite standard and quality; (5) past experience of

the tenderer, -and whether he has successfully conpleted simlar work

earlier; (6) tine which will be taken to deliver the goods or services; and
often (7) the ability of the tenderer to take follow up action, rectify defects
or to give post contract services. Even when the State or a public body
enters into a comercial transaction, considerations which would prevai
inits decision to award the contract to a given party would be the sane.
However, because the State or a public body or an agency of the State

enters into such a contract, there could be, in a given case, an el enent of
public law or public interest involved even in such a comercia

transacti on.

VWhat are these el ements of public interest? (1) Public noney woul d be
expended for the purposes of the contract; (2) The goods or services which
are being conm ssioned could be for a public purpose, such as,

construction of roads, public buildings, power plants or other public
utilities. (3) The public would be directly interested in the tinely

ful filment of the contract so that the services become available to the
public expeditiously. (4) The public would also be interested in the quality
of the work undertaken or goods supplied by the tenderer. Poor quality of
work or goods can |lead to trenendous public hardship and substantia

financial outlay either in correcting mistakes or in rectifying defects or
even at times in re-doing the entire work - thus-involving |arger outlays or
public noney and del aying the availability of services, facilities or goods,
e.g. A delay in comm ssioning a power project, as-in the present case,

could lead to power shortages, retardati on of industrial developnent,
hardship to the general public and substantial cost escal ation

Wien a wit petitionis filed in the H gh court challenging the award of a
contract by a public authority or the State, the court nust be satisfied that
there is sonme elenent of public interest involved in entertaining such a
petition. If, for exanple, the dispute is purely between two tenderers, the
court nmust be very careful to see if there is any elenent of public interest
involved in the litigation. A mere difference in the prices offered by the
two tenderers may or nay not be decisive in deciding whether any public
interest is involved in intervening in such a cormercial transaction. It is

i mportant to bear in nmind that by court intervention, the proposed project
may be consi derably delayed thus escal ating the cost far nore than any
saving which the court would ultimately effect in public noney by

deciding the dispute in favour of one tenderer or the other tenderer
Therefore, unless the court is satisfied that there is a substantial anount of
public interest, or the transaction is entered into nala fide, the court should
not intervene under Article 226 in disputes between two rival tenderers.”

18. 4) In Air India Ltd. vs. Cochin International Airport Ltd [2000 (2) SCC
617], this Court sumarized the scope of interference as enunciated in
several earlier decisions thus :

"The award of a contract, whether it is by a private party or by a public
body or the State, is essentially a comercial transaction. In arriving at a
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conmer ci al deci sion considerations which are paranobunt are comercia

consi derations. The State can choose its own nmethod to arrive at a

decision. It can fix its own terms of invitation to tender and that is not
open to judicial scrutiny. It can enter into negotiations before finally
deciding to accept one of the offers made to it. Price need not always be
the sole criterion for awarding a contract. It is free to grant any rel axation
for bona fide reasons, if the tender conditions permt such a relaxation, for
bona fide reasons, if the tender conditions pernit such a relaxation. It nmay
not accept the offer even though it happens to be the highest or the | owest.
But the State, its corporations, instrunentalities and agencies are bound to
adhere to the norns, standards and procedures |aid down by them and

cannot depart fromthemarbitrarily. Though that decision is not anenable

to judicial review, the court can exam ne the decision-naking process and
interfere if it is found vitiated by mala fides, unreasonabl eness and
arbitrariness. The State, its corporations, instrunentalities and agencies
have the public duty to be fair to all concerned. Even when sone defect is
found in the decision-making process the court nust exercise its

di scretionary power under Article 226 with great caution and shoul d

exercise i't only infurtherance of public interest and not nerely on the
maki ng out of a legal point. The court should al ways keep the | arger

public interest in mnd inorder to decide whether its intervention is called
for or not. Only when it cones to a conclusion that overwhel ming public
interest requires interference, the court should intervene."

[ Emphasi s suppl i ed]

18.5) In Association of Registration Plates vs. Union of India [2005 (1)
SCC 679], this Court ' held:

"\ 005\ 005. . Article 14 of the Constitution prohibits government fromarbitrarily
choosing a contractor at its will and pleasure. It has to act reasonably,
fairly and in public interest in awardi ng contracts. At the sanme tinme, no
person can claima fundamental right to carry in business with the

government. All that he can claimis that in conmpeting for the contract, he
shoul d not be unfairly treated and di scrimnated, to the detriment of public

i nterest. \005\005..."

18. 6) In B.S.N. Joshi v. Nair Coal Services Ltd. [2006 (11) SCALE 526],
this Court observed

"It may be true that a contract need not be given-to the [owest
tenderer but it is equally true that the enployer is the best judge
therefor; the sane ordinarily being within its domain, court’s
interference in such matter should be minimal. The H gh Court’s
jurisdiction in such matters being limted in a case of this nature,
the Court should normally exercise judicial restraint unless
illegality or arbitrariness on the part of the enployer is apparent on
the face of the record.”

19. Judi cial review of administrative action is-intended to prevent
arbitrariness, irrationality, unreasonabl eness, bias and nal afi des. Its purpose
is to check whether choice or decision is made ’'lawfully’ and not to check

whet her choice or decision is 'sound . Wen the power of judicial reviewis
invoked in matters relating to tenders or award of contracts, certain specia
features should be borne in mind. A contract is a comercial transaction

Eval uating tenders and awardi ng contracts are essentially commercia

functions. Principles of equity and natural justice stay at a distance. If the
decision relating to award of contract is bona fide and is in public interest,

courts will not, in exercise of power of judicial review, interfere even if a
procedural aberration or error in assessnment or prejudice to a tenderer, is
nmade out. The power of judicial revieww |l not be permtted to be invoked

to protect private interest at the cost of public interest, or to decide
contractual disputes. The tenderer or contractor with a grievance can al ways
seek damages in a civil court. Attenpts by unsuccessful tenderers with
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i magi nary grievances, wounded pride and business rivalry, to nake
nount ai ns out of nolehills of sonme technical/procedural violation or sone
prejudice to self, and persuade courts to interfere by exercising power of
judicial review, should be resisted. Such interferences, either interimor
final, may hold up public works for years, or delay relief and succour to
thousands and mllions and may increase the project cost manifold.
Therefore, a court before interfering in tender or contractual matters in
exerci se of power of judicial review should pose to itself the follow ng
guestions :

i) VWet her the process adopted or decision nade by the authority
is mala fide or intended to favour soneone.

OR

Whet her the process adopted or decision made is so arbitrary
and irrational that the court can say : 'the decision is such that
no responsi bl e authority acting reasonably and in accordance
with relevant | aw could have reached.’

ii) Whet her public interest is affected.

If the answers are i'n the negative, there should be no interference under
Article 226. Cases involving black-listing or inposition of pena

consequences on a tenderer/contractor or distribution of state |argesse
(allotment of sites/shops, grant of licences, deal erships and franchi ses) stand
on a different footing as they may require a higher degree of fairness in
action.

Re : Contract for First Stretch

20. The tender procedure requires all tenders involving Rs.10 | akhs or
nore to be evaluated by a Project Level Conmittee (with four members

described in para 4 above) and their findings/recomendati ons have to

pl aced before the approving/accepting authority. Clause 3.5.18 of the Oissa
Public Wrks Departnment Code (' code’ for short) requires the authority
considering the tenders to take into consideration several points while
determining the validity of the tenders. Two of the pointsto be so taken into
account are whether the tenderer has nmade the specified EVMD and whet her

the rates quoted contain any unduly | ow and unworkabl e rates.

21. The tender conditions give an option to the tenderer, to furnish earnest
noney deposit, by pledging NSC/ postal time deposit/postal saving

passbook/ deposit receipts issued by any nationalized Bank. The first
respondent pledged a postal TD Account passbook relating to a| Deposit of
Rs.1,70,000 in fulfilment of the condition regarding EMD. The Depart nment

is entitled to verify the genui neness of the TD passbook to ensure that 't he
required EVMD is furnished. In this case, even before the Conmittee could
consi der the tenders, a conplaint was al so received alleging that the TD
passbook produced by fifth respondent was tanpered and nani pulated. It

was therefore but natural for the Departnent to seek confirmation fromthe
Postal Departnent as to whether the TD Passbook was genuine and-valid. Its
query elicited a reply fromthe Superintendent of Post Offices that the Term
Deposit passbook for Rs.1,70,000 produced by the fifth respondent was not

to be acted upon. Therefore, the Committee concluded that the tender of fifth
respondent was defective as not being acconpanied by a valid EVMD. It

cannot be said that the Comrmittee acted unreasonably and arbitrarily, in
arriving at the said decision. The Commttee did not send show cause notice
to the fifth respondent before rejecting the TD passbook and consequently
the tender, as Cause 3.5.18 of the Code nakes it clear that acceptance of
any tender is entirely at the discretion of the accepting authority and no
tenderer can require the authority to show cause for rejection of the tender
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22. We have already noticed that while the Conmittee acted on the letter
dat ed 14. 3. 2005 of the Superintendent of posts, the H gh Court acted on an
Inquiry Report submitted by the Oficer in Charge of Junagarh Police

Station during the pendency of the wit petition. Wien the SLP cane up for
consi deration on 25.1.2006, this Court directed the State to place on record
the report of the Superintendent of Post Offices and the Police investigation
report. Accordingly, the State placed three reports before this Court. The
first is the detailed Vigilance Enquiry Report of the Postal Depart nment
hol di ng that the TA Account pass book no. 154120 i ssued by Sub- Post

Mast er, Mukhi guda shoul d not be consi dered as genuine. The second is the

I nquiry Report dated 16.9.2006 of the Oficer in charge of Junagarh police
station reiterating his earlier report submtted to the Hi gh Court that the pass
book i s genuine and a sum of "Rs. 1, 70,000 was deposited by fifth respondent

in postal TA Account No. 154120 on 06.12.2004. The third is the report of

t he Superintendent of Police, Kalahandi, dated 28.10.2006, opining that fifth
respondent, did not deposit Rs.1,70,000 on 6.12.2004 and that the Sub-Post

Mast er, Mukhi guda had shown the date of deposit as 6.12.2004 in order to

help fifth respondent to get his tender accepted. Wiile the inquiry report of
the Postal Vigilance Cell and the |etters frompostal departnment clearly holds
that the TD Account Passbook No. 154120 produced by fifth respondent was

not genuine, the report of the office in charge of the police station, concludes
that the passbook is genuine and not forged. But significantly the subsequent
police report dated 28.10.2006 by a higher authority, nanely the
Superi nt endent of Police, Kalahandi, states that fifth respondent had

obt ai ned a pre-dated passbook in connivance with the Sub-Post Master

Mukhi guda.

23. We have referred to various reports only to show that there exist

di vergent views about the genuineness of the TD passbook. It is wholly
unnecessary to record a definite finding on the i ssue whether the TD
passbook submitted by one of the tenderers towards EVD i s genuine or

forged. In this case, as the Superintendent of Post Ofices inforned the
department that the postal TD passbook produced by fifth respondent should
not be acted upon, the Commttee proceeded to hold that his tender was
'non-responsive' or defective as it was not acconpanied by a valid EVD. In
such circunstances, the limted question that had to be considered in a wit
petition filed by the unsuccessful tenderer is whether the Cormttee acted
unreasonably in taking such a decision. There can be no doubt that it did not.
The tender was to be acconpani ed by an EMD as prescribed. If the posta
department which issued the TD passbook pledged by the fifth respondent
towards EMD, said that it should not be acted upon, there is no question of
the Conmittee then holding any further enquiry about its genuineness and
hol di ng up the evaluation of tenders. For example if a Pay Order/Banker’s
Cheque/ Demand Draft issued by a Bank is produced as EMD and the Bank
inforns that such pay order/cheque/ DD shoul d not be acted upon, the
authority concerned is not expected to suspend the process of evaluation and
hold an enquiry in regard to the validity of genuineness, but act upon the
information received fromthe Bank and treat the EMD as defective and
proceed with the evaluati on of tenders on that basis.

24. The | earned counsel for fifth respondent submitted that the departnent
ought not to have acted on a conplaint received agai nst him w thout giving
hi m an opportunity to show cause. This contention has no nerit. Wether

any conplaint is received or not, the departnment is entitled to verify the
authenticity of the docunment pledged as earnest noney deposit. Such
verification is routinely done. The Committee was neither blacklisting the
tenderer nor visiting any penal consequences on the tenderer. It was nerely
treating the tender as defective. There was, therefore, no need to give an
opportunity to the tenderer to show cause at that stage. W no doubt agree
that the Conmittee could have granted an opportunity to the tenderer to
explain the position. But failure to do so cannot render the action of the
Committee treating the EMD as defective, illegal or arbitrary.
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25. The Iimted scope of judicial review by the H gh Court envi saged

exam nati on of the question whether there was any material irregularity in

t he decision naking process or whether the decision of the Committee and
consequential rejection of fifth respondent’s tender was irrational
unreasonabl e or arbitrary. The validity of the decision of the Conmttee
taken on the material available at the tinme of consideration of tenders, cannot
be tested with reference to a subsequent police enquiry report submtted in
the wit proceedings. Nor can it be held that the Committee acted arbitrarily
in not accepting the passbook, on the basis of sone report opining that the
TD passbook is genuine. The Hi gh Court was not sitting in appeal over the
deci sion of the Committee. The Hi gh Court could not, therefore, by relying

on a subsequent police enquiry report, the correctness of which is yet to be
established, to hold that the Tender Committee was wong in rejecting the

TD passbook. Further, the Hi gh Court mssed the issue. The question for

consi derati on was not whether the TD passbook pledged by the fifth

respondent is genuine or not. The question for consideration was whether the
conmittee acted arbitrarily or drrationally in rejecting the said TD passbook

26. The | earned counsel for fifth respondent submitted that if the
Conmittee had proceeded on an incorrect basis of facts, then the decision
was open to judicial review Reliance was placed on the follow ng
observations of the House of Lords in Secretary of State for Education and
Sci ence v. Metropolitan Borough of Tameside [1976 (3) Al ER 665]

“I'n many statutes a Mnister or other authority is given a discretionary
power and in these cases the court’s power to review any exerci se of the

di scretion, though still real, is limted. In these cases it is said that the
courts cannot substitute their opinion for that of the Mnister; they can
interfere on such grounds as that the Mnister has acted right outside his
powers or outside the purpose of the Act, or unfairly, or on an incorrect
basis of fact. But there is no universal rule as to the principles on which
the exercise of a discretion nay be reviewed;"

Reliance is al so placed on the followng observations of this Court in
Bari um Chem cals Ltd. v. The Conpany Law Board [ 1966 Supp. SCR 311]

"No doubt the formation of opinion.is subjective but the existence
of circumstances relevant to the inference as the sine qua non for
action nust be denonstrable. If the action is questioned on the
ground that no circunstance | eading to an inference of the kind
contenpl ated by the section exists, the action mght be exposed to
interference unless the existence of the circunstances is nade out."

These decisions are of no assistance. In this case, the conmittee in fact acted
on a factual basis, nanely, the communication fromthe Superintendent of

Posts that the TD passbook should not be acted upon. Even if the said

i nformation furnished by the Superintendent of Posts was subsequently

found to be incorrect, that will not invalidate the action taken by the
Conmittee on such information. In this case, in fact, there is nothingto
show even till now that the information given by the Superintendent of Posts

in his letter dated 14. 3.2005 was fal se. W are not expressing any opinion on

the i ssue whether the TD pass book was really genuine or not-as it does not
directly arise for consideration in this case. Al that is required to be noticed
is that the High Court exceeded its power of judicial reviewin interfering

with the contracts.

Re : Contract for Second Stretch

27. The Hi gh Court has quashed the agreenent relating to second stretch
wi t hout even considering the natter on nerits. It proceeded on the basis that
both tenders of fifth respondent were rejected only on the ground of
fabrication/ mani pul ati on of the term deposit pass book offered as ENMD for
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the first tender. W have already held, while dealing with the first tender
that there was no irregularity in the decision to exclude reject fifth
respondent’s tender. Therefore, the very basis for Hi gh Court’s judgnent for
interfering with the award of the work in respect of the second tender

di sappears. Be that as it may. The Committee has given other reasons al so
for rejection of fifth respondent’s tender, which nerit consideration

28. The fifth respondent had submitted an unduly lowrate in regard to
itemno. 19 (C.C lining). It was the last itemof work to be executed, and
constituted nearly one fifth of the total estinated value of the work. In
regard to the said work, as against the rate of Rs.2020.50 per cu.m,
estimated by the departnment, the fifth respondent quoted an absurdly | ow

rate of Rs. 20 only which was |less than 1% of the estimated rate. It is

obvi ous that he could not have executed the work at that rate. The CC lining
being the | ast work, there was every |ikelihood of the tenderer executing the
other itens of work for which he had quoted much higher rates than others

and | eave out the last item or- raise same dispute thereby jeopardizing the
work and causing delay. It is true that a contractor could have an answer by
contendi ng that he had priced the other itens of work in a manner which
enabl ed himto quote a very lowrate for one of the itens. But then the
commttee is entitled to consider the effect of such freak rates. \Were the
absurdly lowrate is inregard to a large itemof work, which has to be
executed at the very end, it is possible for the conmttee to suspect sone
ulterior motive on the part of the tenderer. If the commttee felt that there
was a reasonabl e possibility of the contractor |eaving the work m dway on
account of the rate quoted for the last itemof work being found to be

unwor kabl e, thereby putting the work in-jeopardy, it can certainly reject the
tender as it affects ' the reliability of the contractor to performthe work.
Unduly | ow and unworkabl e rate or rates, is a ground for rejection of tenders
(vide Note to clause 3.5.18). The nmpodus operandi of quoting low rates in
regard to sone itens of work and thereby securing the contract and then

rai sing disputes by nmaking large clains, is not unconmon anong the
contractors. The very purpose of constituting a commttee for scrutinizing
the tenders is to find out whether any freak lowrate will affect the work if
the contract is awarded to the tenderer. If the conmttee found that the
tender of fifth respondent should be rejected on that ground, the said
deci si on cannot be terned as unreasonable or arbitrary. The conmittee has
applied its mnd and rejected the tender by assigning a reason which is
neither irrational nor arbitrary. Neither the Hi gh Court nor this Court can sit
in appeal over such technical assessnent. There is no infirm'ty.in the
deci si on nmaki ng process or the decision

29. Learned counsel for the fifth respondent pointed out that the Resident
Audit Oficer had made a report in regard to the extra cost involved due to
rejection of the two | owest tenders of the fifth respondent and that report
refers to the fact that Laxman Sharma had al so quoted some |low rates in
regard to certain itenms of work. It is contended that ignoring lowrates in the
case of Laxman Sharma, but making it a ground for rejection of fifth
respondent’s tender, show bias and favouritism The value of work in respect
of which Laxman Sharna is said to have given |ow tender rates, is not
specified. It is for the Conmittee to assess whether a particular | ow tender
rate is likely to affect the execution of the work. Therefore, the fact that
Laxman Sharma had al so quoted low rates in regard to certain itens of

work, will not affect the decision of the Commttee.
Concl usi on :
30. We are therefore of the view that there were good and adequate

reasons for the Conmittee to reject the [owest tenders of fifth respondent in
both cases and there was no justification for the High Court to interfere with
the contracts awarded to the respective appellant in these two appeals. W

al so record the statement made by the counsel for the appellants in the two
appeal s, on instructions, that the appellants are ready and willing to execute
their respective works, wi thout seeking any revision in rates or

conpensation for the delay in comencenent of the work on account of

pendency of the legal proceedings till now The statement is recorded.
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31. In view of our findings on the points above, both these appeals are

al l owed and the judgnent of the High Court in the two wit petitions is set
aside. The wit petitions filed by the fifth respondent are rejected. Parties to
bear respective costs.




