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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

WRIT PETITION NO.2373 OF 2023

Jayashree Electron Pvt. Ltd. ....Petitioner
V/S
Prashant Ranu Gaware ....Respondent
WITH
WRIT PETITION NO.2376 OF 2023
Jayashree Electron Pvt. Ltd. ....Petitioner
V/S
Vinod Manohar Machkar ....Respondent
WITH
WRIT PETITION NO.14338 OF 2022
Jayashree Electron Pvt. Ltd. ....Petitioner
V/S
Vishal Vishwanath Tapkir ....Respondent
WRIT PETITION NO.2377 OF 2023
Jayashree Electron Pvt. Ltd. ....Petitioner
V/S
Manoj Laxmikant Kale ....Respondent
WITH
WRIT PETITION NO.2375 OF 2023
Jayashree Electron Pvt. Ltd. ....Petitioner
V/S
Mahesh Ashok Patil ....Respondent
WITH
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WRIT PETITION NO.2374 OF 2023

Jayashree Electron Pvt. Ltd. ....Petitioner
V/S
Ganesh Eknath Yelwande ....Respondent

Mr. Nitin Kulkarni a/w Mr. Avinash Belge for the Petitioner in all Writ
Petitions.

Mr. Prashant P. Kshirsagar a/w Mr. Anirudha M. Sanap i/b M/s. Sarvadnya
Legal Associates for Respondent/s in all WPs.

CORAM: SANDEEP V. MARNE, ]J.
DATE :14 AUGUST 2024.

Oral Judgment

1. Rule. Rule is made returnable forthwith. With the consent of the
learned counsel appearing for parties, the Petitions are taken up for final

disposal.

2. The challenge in the present Petitions is to the Part-I Awards dated
15 July 2022 passed by the Labour Court No.3, Pune by which the enquiry
conducted against Respondents is found to be fair, proper and not in violation
of principles of natural justice. The Labour Court has however held that the
findings of the enquiry officer are perverse. The employer has filed these

Petitions to the limited extent of the findings of the Labour Court about
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perversity in the findings of the enquiry officer.

3. Before proceeding further with merits of the Petitions, it is necessary
to first deal with preliminary objection raised by Mr. Kshirsagar, the learned
counsel appearing for Respondents about maintainability of the Petitions.
According to him Part-I Award deciding the issues of fairness in inquiry and

perversity in findings cannot be challenged during pendency of determinatio

of remaining issues by way of Part-II Award. Relying on the r ent o

under:

22. We are, therefore, clearly of opinior ¢h 4 ease of dismissal or
{ rigl adjudication thelabour

court should first dcc1de as a preligdn ary is ether the do ' iC enquiry
2 Hce! When t fio domestj

e employef, there will be'no

A eoptroversy -,«/ en the parti€s that

ciminary is f that decision being
arfagément to dgdidé whether ir‘will adduce
. If it chogses ot to adduee any evidence,
péri 1ble in afly proceeding to riise the line issue!

2

will be no justification for any party to

stall the MMMM
its decision with Im%

._‘5.

(emphasis and'upderlinjrig added)

Higgagdr has alsofelied upon the‘judgment of the Apex Court
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in D.P. Maheshwari V/s. Delhi Administration and others,” in which it is held

in paragraph 5 as under:

5. Curiously enough, the Learned Single Judge of the High Court affirmed
the finding of the Labour Court that D.P. Maheshwari was not employed
in a supervisory capacity. He said,

"In the face of this material and the admitted hypothesis the conclusion
that the respondent was not mainly employed in a supervisory capacity is
certainly a possible conclusion that may be arrived at by any Tribunal duly
instructed in the law as to the manner in which the status of an employee
may be determined. It is, therefore, not possible for this Court to disturb
such a conclusion having regard to the limited admit of review of the
impugned order."

Having so held, the Learned Single Judge went on to consider whether the
workman was discharging duties of a clerical nature. He found that it
would be difficult to say that D.P. Maheswari was discharging 'routine
duties of a clerical nature which did not involve initiative, imagination,
creativity and a limited power of self direction.' The Learned Single Judge
did not refer to a single item of evidence in support of the conclusions thus
recorded by him. He appeared to differ from the Labour Court on a
question of fact on the basis of a generalisation without reference to specific
evidence. No appellate court is entitled to do that, less so, a court exercising
supervisory jurisdiction. Referring to the finding of the Labour Court that
the workman was discharging mainly clerical duties the Learned Single
Judge observed, "It is erroneous to presume, as was apparently done by the
Additional Labour Court, that merely because the respondent did not
perform substantially supervisory functions, he must belong to the clerical
category." This was an unfair reading of the Labour Court's judgment. We
have earlier extracted the relevant findings of the Labour Court. The
Labour Court not only found that the workman was not performing
supervisory functions but also expressly found that the workman was
discharging duties of a clerical nature. The Division Bench which affirmed
the judgment of the Learned Single Judge also read the judgment of the
Labour Court in a similar unfair fashion and observed." It is no doubt true
that the Labour Court held that the appellant's evidence showed that he
was doing mainly clerical work. As we read the order as a whole it appears
that in arriving at this conclusion the Labour Court was greatly influenced
by the fact that the appellant was not employed in a supervisory capacity."
We have already pointed out that the Labour Court did not infer that the

2. AIR 1984 SC153
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appellant was discharging duties of a clerical nature from the mere
circumstance that he was not discharging supervisory functions. The
Labour Court considered the entire evidence and recorded a positive
finding that the appellant was discharging duties of a clerical nature. The
finding was distinct from the finding that the appellant was not discharging
supervisory function as claimed by the company. We would further like to
add that the circumstance that the appellant was not discharging
supervisory functions was itself a very strong circumstance from which it
could be legitimately inferred that he was discharging duties of a clerical
nature. If the Labour Court had drawn such an inference it would have
been well justified in doing so. But, as we said, the Labour Court
considered the entire evidence and recorded a positive finding that the
workman was discharging duties of a clerical nature. The Division Bench,
we are sorry to say, did not consider any of the evidence considered by the
Labour Court and yet characterised the conclusion of the Labour Court as
perverse. The only evidence which the Division Bench considered was that
of MW.LShri K.K. Sabharwal and under the impression that the Labour
Court had not considered the evidence of K.K. Sabharwal, the Division
Bench observed,

"The non reference to the said evidence while discussing the point in issue,
would clearly vitiate the order to the Labour Court." This was again
incorrect since we find that the Labour Court did consider the evidence of

MWL fully.

5. Mr. Kshirsagar has also relied upon the judgment of Single Judge of
Delhi High Court in Indian Bank & Anr. V/s. Praveen Kumar’ in which it is
held in paragraph 19 as under:

19.From the above decisions and in particular, from the decision of the
Supreme Court in Cooper Engineering (supra), one thing is clear that
whenever the Labour Court or the Industrial Tribunal decides the validity of
the domestic enquiry conducted by the management as the preliminary
isuse, the writ petition challenging the said order should not be entertained.
The Supreme Court in Cooper Engineering (supra) observed that there will
not justification for any party to stall the final adjudication of the dispute by
the Labour Court/Tribunal by questioning its decision which is a preliminary
issue and the same can be agitated even after the final award. The Supreme
Court had also observed that it will be legitimate for the High Court to

3. AIR Online 2022 DEL 656
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refuse to intervene at this stage.

6. Relying on the above judgments, Mr. Kshirsagar has contended that
this Court cannot entertain a challenge to the Part-I Award answering
preliminary issues of fairness in enquiry and perversity in findings of the
enquiry officer, when the final Award can always be challenged by the
employer in the event the same again goes against him. He would submit that
entertaining the present Petitions at this stage would result in delay in the

decision of the references pending before the Labour Court.

7. On the other hand, Mr. Kulkarni, the learned counsel appearing for
the Petitioner relies on judgment of Division Bench of this Court in Reliance
Industries Ltd. Raigad vs. S.D. Rane, Raigad'. In which this Court has
considered the issue of absolute bar of jurisdiction of this Court in entertaining
the Writ Petition under Articles 226 and 227 of the Constitution of India
challenging preliminary Part-1 Award. This Court held in paragraphs 10 and 11

as under:

10. A short point for our consideration in this appeal is whether any bar exists
while exercising jurisdiction under Articles 226 and 227 of the Constitution of
India when Award Part I passed by the Labour Court is challenged before this
Court. The learned Single Judge refrained himself from examining the legality
of the said Award Part-I order relying on the judgment of the Apex Court in
Cooper Engineering Ltd. (supra). It appears that the judgments of learned
Single Judge in Indian Hotels Co. (supra) and Mahindra and Mahindra (supra)
were not placed before the learned Single Judge wherein the learned Single
Judge has discussed the observations made by the Supreme Court in the case of
Cooper Engineering (supra) that there will be no justification for any party to
stall the final adjudication of the dispute by the Labour Court by questioning its

4. 2014 I CLR 218
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decision regarding preliminary issue, when the matter, if worthy, can be agitated
even after final award and it will be legitimate for the High Court to refuse to
intervene at this stage. However, the Supreme Court in Cooper Engineering did
not lay down as an absolute proposition of law that the High Court should not
exercise its jurisdiction under Articles 226 and 227 in a petition challenging the
preliminary Part-1 Award and should not go into the legality of the Award Part-I.
This view is further confirmed by the Division Bench of this Court in Hindustan
Unilever Ltd. V. Hindustan Lever Employees Union and Anr. reported in 2009
IT CLR 1083 inw hich the Division Bench while allowing the appeal held that
the learned Single Judge ought to have considered whether the finding recorded
by the Labour Court in Part -1 Award that the enquiry is not proper is correct or
not. The Division Bench has set aside the order of the Learned Single Judge and
requested the Single Judge to dispose of the petition expeditiously.

11. Thus, considering the settled position of law, in writ jurisdiction there is no
bar to test and quest the order passed in Part-I Award, if the same is perverse or
illegal. In the present case, the learned Single Judge rejected the Writ Petition
filed by the petitioner at the threshold by reading the decision of the Apex Court
in the case of Cooper Engineering as the absolute bar. We do not want to go
into the merits of the matter and give our opinion which might come into the
way of the parties of agitating all the contentions before the learned Single

Judge.

Mr. Kshirsagar would point out that judgment in Reliance Industries

Ltd. Raigad (supra) has been set aside by the Supreme Court by its order dated
6 May 2016. Perusal of the order dated 6 May 2016 passed by the Supreme

Court would indicate that no reasons are recorded as to why the order passed

by this Court has been set aside. Mr. Kulkarni would interpret the order of the

Apex Court dated 6 May 2016 to have been passed by way of consent.

However, there appears to be nothing in the order to indicate that the same is

passed on the basis of consent of the parties. The order reads thus:

“1. Leave granted.

2. Having heard the learned counsels for the parties we set aside the order of
the High Court and direct that the complaint shall now be decided on merits by
the Labour Court after allowing the parties to bring their respective evidence on
record. In the event the Management has reasons to be aggrieved by the award
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that will be passed it will be open for the Management to challenge the same on
both grounds i.e. with regard to the validity of the domestic enquiry held as well
as the decision on merits that may be arrived at by the learned Labour Court.

3. The appeal is disposed of in the above terms.

9. Mr. Kulkarni has also relied upon judgment of the Division Bench of

this Court in Hindustan Unilever Ltd. V/s. Hindustan Lever Employees

Union and Anr’ in which judgment of the Apex Court in Cooper Engineerin

Ltd. was relied upon with a view to seek dismissal of the Writ Petifion

challenging Part-1 Award. The Division Bench held in paragraphs 3 4nd 4 as

under:

3. In our opinion, before declining to entertain the petition on the grou
that the petitioner can challenge Part I of the/Award in case Part II of'the
Award goes against the petitioner, the learned Single Judge should have
applied his mind to the doubts expressed by the petitioner aboughis ability
to lead evidence in the matter due to/expiry of 20 years. In our opinion, if
the employer is right in contending’that because of passage ot time he is not
able to lead evidence then ingbility of the employer #6 lead evidence is
bound to result in recordipg finding against him also in Part-II of the
Award. The learned Sipgle Judge should have €onsidered whether the
finding recorded by the Labour Court that thé enquiry is not propeg is
correct or not. In Case the learned Judge had found that the finding is
correct then the petition should have been dismissed and notbecause the

a position to lead evidencg€ven after expiry of 20 yéars then and then only
the petition could have been rejected on the grodnd that the correctness of
the finding that the ehquiry is not proper,Ccan’ be examined after Part II of
the award is passed.

4. Taking ovyetall view of the matet therefore, in our opinion, the learned
Single Judge was not justified An fejecting the petition in limine. The

5.2009 SCC Online Bom 2125.

Page N6. 8 of 26
4 August 2024

ploaded on -20/08/2024 ::: Downloaded on -30/08/2025 15:41:44 :::




Megha 5 wp 2373.23 group as_fc.doc

learned Single Judge, in our opinion, should have admitted the petition for
final hearing and after considering all relevant aspects should have passed
final order.

(emphasis added)

10. Mr. Kshirsagar submits that judgment in Hindustan Unilever Led. is

rendered in facts of that case and the same cannot be cited in support of
absolute proposition that in every case, this Court can entertain Writ Petition

challenging Part -I Award passed by the Labour Court.

11. Mr. Kulkarni would rely upon judgment of the Single Judge of this
Court in Indian Hotels Company Ltd. vs. Jagat Singh Gurow ° in which

judgment of the Apex Court in Cooper Engineering Ltd (supra) was relied

upon with a view to seek dismissal of the Writ Petition challenging Part -1
Award. This Court however held that High Court’s jurisdiction is not ousted
when a case is made out where Part I Award is found to be unsustainable. This

Court has in paragraph 27 held as under:

27. Perusal of these paras would indicate that the Supreme Court felt that
when the case of dismissal or discharge is referred to a Tribunal for adjudication,
the labour court should decide the preliminary issue whether domestic enquiry
has violated the principles of natural justice. If held that when there is no
domestic enquiry or defective enquiry, then, there will be no difficulty but
when the matter is in controversy between the parties that question must be
decided as a preliminary issue. On that decision being pronounced it will be for
the management to decide whether it will adduce any evidence before the
labour court. If it chooses not to adduce any evidence, thereafter, it will not be
permissible to do so in any proceedings to raise the same. It is in that context
that the Supreme Court observes that, there is no justification for any party to
stall the final adjudication of the preliminary issue by questioning its decision
with regard to the preliminary issue when the matter, if worthy, can be agitated

6. Writ Petition No.3125 of 2006, decided on 31 January 2007
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#bove judgment, in my yiew, it is not possible to

¢ proposition/that under no Cjrcumstances, High Court can
0 r Artiele 226 or 227 of the Constitution of India, where
-/ on preliminary issues”is challenged. In fact, so far as the
N2 su ¢lating to faitpéss in the enquiry and perversity in the
findigfgs of the Enquiry Officef are concerned, the findings recorded by the
ur Court in Part-] Award has attained finality. While delivering Part -II
Award,the Labour Lourt will have to examine only correctness of the penalty.
Sirtce the findipgson preliminary issues have attained finality, I do not see any
reason why the aggrieved party cannot be permitted to challenge Part -I

Award Jn many cases, it takes substantial period of time for the Labour Court
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to answer preliminary points about fairness in Inquiry and perversity in the
findings of the Inquiry Officer. True it is that if the Inquiry is not held to be
fair and or if the findings of the Inquiry Officer are held to be perverse, the
employer gets a second opportunity to prove the charges by leading evidence
before the Labour Court. However in many cases, on account of passage of
substantial period of time, it becomes difficult for the employer to once again
lead evidence, which was produced before the Inquiry Officer in support of
the charges. This position is taken note of by Division Bench of this Court in

Hindustan Unilever Ltd. (supra). In the present case as well, the concerned

witnesses have been examined in the year 2017 and by now period of 7 long
years has elapsed. The witness- Unnikrishnan Nair is not the part of the
establishment of the Petitioner and was merely working as Contractor at the
relevant time. Therefore, on account of passage of 7 long years from the date
on which his evidence was recorded, it becomes highly doubtful as to whether
Petitioner would be in a position to secure his attendance for the purpose of
examining him before the Labour Court. In my view therefore, challenge to
Part -I Award cannot be rejected only on the ground that Petitioner can always
question the findings in Part -1 Award while challenging the Part- 2 Award as
well. It must also be noted that in the event the employer’s inability to lead
evidence before the Labour Court on account of passage of time, and if on that
count, the termination order is set aside, while challenging Part -II Award,
employer can be made liable to pay wages under Section 17-B of the Industrial
Disputes Act, 1947 (ID Act). Therefore, right of the employer to question the
findings recorded in Part I Award by filing the petition challenging Part-II

Award is not without consequences. In my view therefore, inherent
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jurisdiction of this Court to determine validity of Part -1 Award during
pendency of Reference before the Labour Court is not circumscribed only on
account of the fact that the employer can always maintain a challenge to Part -1
Award subsequently while challenging Part -2 Award. Preliminary objection
raised by Mr. Kshirsagar to maintainability of the Petition is accordingly

rejected.

13. Coming to the merits of the case, it is seen that Respondent
workmen were issued charge-sheets dated 24 January 2017 and common
charge levelled against each of them was in respect of the incident which
occurred on 16 January 2017 when the Respondents prevented the Contractor
-Mr. Unnikrishnan Nair from entering into the premises and executing the
work awarded to him. The charge also alleged the act of threatening on the
part of the Respondent-workmen in the event of Mr. Unnikrishnan entering
the office of the Company. In respect of Respondent-Prashant Gaware, an
additional charge of sleeping on duty without wearing safety shoes on 11

January 2017 was also levelled.

14. The charges levelled against Respondent -workmen have been held
to be proved on the basis of the evidence adduced in the inquiry. The
Petitioner-employer has therefore proceeded to terminate the services of
Respondents -workmen, which is subject matter of challenge in Reference

made to the Labour Court at the instance of the Respondents.
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15. By Part -1 Award dated 15 July 2022, the Labour Court has held the
enquiry to be fair, proper and not in violation of principles of natural justice.
However, the findings of the Inquiry Officer are held to be perverse. The
Petitioner-employer is aggrieved by the finding recorded by the Labour Court
on preliminary issue No.2 about perversity in the findings of the Enquiry
Officer. The common charge levelled against all Respondents-workmen is
about preventing the Contractor-Mr. Unnikrishnan Nair from entering the
office of the Company and executing the work awarded to him as well as
giving threats to him. To prove this charge, Petitioner-Employer examined Mr.
Unnikrishnan Nair in the enquiry. It appears that Mr. Nair had prepared a
report in respect of happening of the events on 16 January 2017 and he claims
that the said report was submitted to the Company. The report of Mr. Nair
came to be produced in the enquiry and is held to be proved after considering

the deposition of Mr. Nair.

16. Labour Court has however, held that mere deposition of Mr. Nair is
not sufficient to prove the charge relating to 16 January 2017 levelled against
Respondents. The relevant findings recorded by the Labour Court in this
regard are to be found in paragraphs 20 and 21 of Part-I Award, which reads

thus:

20. The first party examined Mr. Unnikrishnan Nair and Mr. Vinayak Phadke.
Enquiry proceeding mentioned the cross-examination of Mr. Unnikrishnan Nair
as follows:-

TIIT & 9\9 : TFal &T RIE &7 T Rt ararar faer 2

ITL : GTEEU: TINT 03.30 T 04.00 = T U AW USHAT T 9.
3T ART T f&aAT.
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I &. 95 T M9 §o fGoT T T F1e Foeot ?

I F.9°: Teal o [4Ie &9 f<or, Frae ar FereaEEa
I IS ST I Ta =T dal ATal AT H-=T (It &1

?

I F. 0 : I SIIUA 9T Hal AL &l A8 ?

I AT HTEAT FTHIW G T &7 99 FeAT AT GHE FATAT 8.

I &. 30: [T.9%.9.209\9 TSI Fe-aT dIal T TR hiedl A8
@r?

o

3T ATaT el

T &Y. 35 : TRl A iAo a?l‘g\l-é 100 FEAT TITAFET i
HAT T AT AT TAT T TS T JTAT FTo 2

L T AT A (e T, AT F S &lal ST o]

SIELE
gam TS 3T FEUTU TR I ERTCAT SV ST ST hed
?

3T IAT THT T BT ITAAT, TTRT=FHT STSTaeT, T ST
[aN
AT §T ATIAT ATHT.

The first party examined Mr. Vinayak Phadke. Enquiry proceeding mentioned
the corss-examination of Mr. Vinayak Phadke as follows:

I &. 9 : (&R T@d T gor=T I90aT GFal SIadl aae HE Iahdl

3T : T g4l TUAT HT T &% Ihd ATal.

I . 90: TFaT 1. 99.9.309\9 TSI RIHTAT &IAT T JL1aT AT
T ATaT ?

I aﬁaram%
I F.99 : gl—gl @‘thwuud . A TEfaes qrer faer =e. &

qHH MEAEINIEES chIUl('||§| EEL "||§| ?

39T : qUEY ATH.
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The first party also filed report of Mr. V.R. Phadke dtd. 16.6.2017 and report
dtd. 16.1.2017 of Mr. Unnikrishnan Nair on record. The report dtd. 16.1.2017
of the Unnikrishnan Nair is filed before the Enquiry Officer wherein it is
mentioned that it is regarding threatening and misbehaving by the workers of
the first party at company gate. It is addressed to Managing Director Mr. D.G.
Dabke. At the end of the said report it is mentioned that “T& =T HY GTHA
Er AT § 9T a8 &." below it there is a signature of workman working
with SOM Electrical Services.

The report dtd. 16.6.2017 is addressed to Jayashree Electron Pvt. Ltd. i.e. first
party. It is signed by Mr. V.R. Phadke. In the said report it is mentioned that,

"fe, . 22.2.393\9 TSI HTET . 09 30 ATATIT=AT AT qT qfeear AsedTay
FTET RIATAHT AT FEAT HAT STA HIAIA, T I T T
T T HRTAY Teaes 9960 STaIdhgT 99 T FH Jobd G4[ & ]3

GYHT & T Frerar (=1 W@W@HT EEdT aEsaE

[ AN

|i:||gi alds Hlad 2IC) Hllgdl (&l

The second party workman denied both the reports and also denied misconducts
as mentioned in the charge-sheet. Under such circumstances the burden is on
the first party to prove the misconduct of the second party. The first party failed
to file any corroborative evidence to prove report dtd. 16.1.2017 and 16.6.2017.
It is the contention of the first party that their both the witnesses deposed before
the enquiry officer and the contents in the said reports are true and correct. But,
the second party denied the said reports. This fact must be considered by the
enquiry officer.

Furthermore, the second party and his witness in their evidences before the
enquiry officer denied the incident mentioned in the alleged charge-sheet. In
the cross-examination the second party workman or his witness did not admit
any of the misconduct mentioned in the charge-sheet.

21. The enqulry ofﬁcer in hlS findings mentioned that, ¥, ML AT
IACTTEUIT AT A, ST 330 T ¢ o0 I I SFTET ROIE ST, 95
T AT, STaY T T fa=er i, ge7 Rar ar faesreas s, 3
Hﬁ“fﬂé’falwdw-ﬁdl foreanT TR, Te% AT I IR qi-ﬂ AT ETINC

‘iob hdeo HaX |(“||¢d{ OQGH‘Q““I*HMI |HO¢|C"‘4|‘=|| Hgl "||§| C‘-H‘:ioé (_'ﬁ-
ﬁﬁ?@ﬂﬂ@%%ﬂrﬁ‘uugq gl ATar." "9 ST & TIRIIT G ER
"llSl(‘l ad-, (‘ql"ll \Fl(l |(“||¢q( Fl%ql‘chcdl "lHCll a_a-wqu‘l"ll‘ﬂ“ W&ﬁ-
AT HIVATET Tl TSAT 9T, "I, AT T T dd e et ! 78 |
TEUNST AT ATAT A8l &7 9979 RS J94ar Y qT&r." These findings of
the enquiry officer are not sufficient to prove the alleged misconduct of the
second party. The Unnikrishnan Nair in his cross-examination admitted that he
has not made any police complaint against the incident of dtd. 16.1.2017. He
further admitted that he does not remember the names of his own workmen.
Mr. Vinayak Phadke in his cross-examination admitted that CCTV are available
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in the shop floor of the first party company and some part is covered under the
CCTV. In the cross-examination he further admitted that there is nothing on
record to show that he was on duty on dtd. 11.1.2017. From this it clearly shows
that except words of both the witnesses of the first party and except both the
reports there is nothing on record to prove the misconduct of the second party.
The enquiry officer failed to show how both the said reports proved. Further
the enquiry officer failed to show how the said reports proved the misconduct of
second party. Under such circumstances, the enquiry officer in his findings
mentioned that the charges leveled against the second party as per standing
order mentioned in the charge-sheet are proved. The documentary and oral
evidence and admissions of the witnesses are not corroborated with the findings
of the enquiry officer. Thus, the enquiry officer has not satisfied the test of the
doctrine of preponderance of probability. The findings of the enquiry officer
failed to satisfy the conscience of this Court that there is some evidence to
support and guard against the perversity.

Thus, the Labour Court has proceeded to discard the report dated 16

January 2017 of Mr. Unnikrishnan Nair on twin grounds of (i) non reflection

of any endorsement on acknowledgment receipt and (ii) non-examination of

Mr. Jayapal, whose endorsement and signature is also reflected on the said

report. In my view however, the Labour Court has completely misdirected

itself in concentrating only on report dated 16 January 2017 and by completely

ignoring the deposition of Mr. Nair. The relevant part of examination-in-chief

of Mr. Nair reads thus:

T femie 95-09-209\ ﬁ?”rrmwurgozxo fr. S soreellE =T Teaw
grar. ATdesd ATHEUET I W& =Arfor S aﬁ'rrﬁ'r( HTHITT @‘cﬁ‘
ETEH??\‘E\F@‘W@ET@%‘ ga? -9 SEET 919 AT T80
qTET. Y ST ITea? e AT, HATdST a% THE HIFEAT HeAT ASqA
T AFEIY A, AT ATSTIAT AN T HAT ST VAT STt T
Wﬂﬂ'ﬁﬁﬁ?ﬁ&%ﬁ‘ldw SITaT & T=aT SO AT JTaaT= ATar. {1
FRTAe & A AT FIAT ST AT, HIHT AT FT HS ATRT,
qTET FUEUET % ATAT A8, JAT & &% g7, FHae O =
Gﬁﬁﬁrﬁraﬂmwmﬁﬁmmw Wﬁmar
HTFET ST ATST &Td T qral & F0I™ vuqchm RS -1|5|c1 IS
AT AT SATUITET I &l AT TAT AT T0q THET AT il Jeared

AR G A ATES ETd T RHIUTAT Fsa= GeaT ATal & HIUT el IET
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18. Thus, deposition of Mr. Nair recorded during the course of enquiry
clearly states that he was prevented from entering into the office of Company
and was threatened. It appears that one of the workmen also lifted his hand to
assault Mr. Nair. In my view therefore, the Labour Court ought to have taken
into consideration the direct testimony of the witness, who had witnessed the
acts performed by the Respondent -workmen. Therefore, even if the report
dated 16 January 2017 was to be discarded altogether, still it cannot be said
that there is absolutely no evidence on record in support of charge levelled
against Respondents-workmen relating to incident of 16 January 2017. The
findings of the Labour Court about report dated 16 January 2017 are also
clearly unsustainable. The report has been prepared by Mr. Unnikrishnan Nair
and the same is signed by him. He has produced the same report in the
enquiry and has given evidence about the same. Therefore, merely because
there is absence of endorsement on receipt of the said report by the Company
or merely because Mr. Jayapal is not examined, who has also signed the said
report, the same could not have been a reason for the Labour Court to discard

the said report altogether.
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19. The Labour Court failed to appreciate that the test of proving charge
in a domestic enquiry is preponderance of probability. Employer is not
expected to prove the charge beyond reasonable doubt. The purpose for
conducting domestic enquiry is only to ensure maintenance of discipline by
employees. Therefore, the charges need not be proved beyond reasonable
doubt, which is a test required for proving the criminal charge. So long as there
is some evidence on record, the Enquiry Officer is justified in holding the
charge to be proved. The findings would suffer from the vice of perversity
only in the event it being established that there is total absence of evidence or
where the cases involves ‘“zero evidence’. In every case where there is some
evidence to prove the charges, it is not for the Labour Court to go into the

issue of sufficiency of the evidence.

20. Mr. Kshirsagar relied upon judgment of the Single Judge of this
Court in Mahadeo Shripati Khot V/s. Divisional Traffic Superintendent

(Default), Competent Authority, Maharashtra State Road Transport

Corporation,” in which this Court has held in paragraphs 5 and 6 as under:

5. When the matter went to the Labour Court on the conductor's complaint,
the Court appears to have merely applied its mind to the manner in which the
departmental enquiry was conducted in the present case. The court found that
the charge was properly explained to the delinquent employee; the
departmental enquiry was duly held; the ticket checker as well as the passenger
had been examined; and the complainant was given adequate opportunity to
cross examine both witnesses. The Court observed that there was no complaint
on the part of the employee that any witness had been examined behind his
back or his request to cross examine or adjournment had been rejected. The
court found that, in the circumstances, there was no procedural defect in the
enquiry proceedings and no violation of principles of natural justice. Simply on
the basis of this conclusion, the court allowed the whole exercise to pass muster.

7.20191CLR 304
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What the court appears to have missed was to consider whether the misconduct
alleged against the Petitioner was proved on the basis of the evidence placed
before the Enquiry Officer or the court. Without reflecting on the conclusion
drawn by the Enquiry Officer on the basis of the evidence before him, the
court simply considered the case of (i) observance of natural justice, (ii)
victimization and (iii) termination for a patently false reason. On these
questions, it held against the employee. When the matter went before the
revisional court, surprisingly, the revisional court practically refused to go into
the question of appreciation of evidence. The court noticed that the
complainant in the present case had not filed any counter revision challenging
the finding of the Labour Court in this behalf. The court simply noted that
findings of the Enquiry Officer were based on some evidence and could not be
said to be perverse. On this basis, the court held point No.2, concerning the
correctness of the findings of the Enquiry Officer, in the negative and then
applied its mind only to the quantum of punishment, whether proportionate or
disproportionate.

6 The above narration clearly indicates that there has been a complete failure of
justice in the present case. The charge, in the first place, made against the
delinquent conductor was on the basis of statement made by a passenger, who
was found without ticket. It could well be that he did not pay any money or get
a ticket issued and was saving his skin when the ticket checker caught him
without ticket. His statement had to be viewed with circumspection. The
passenger's own statements originally made before the ticket checker and later
on in the enquiry exhibited a clear and fundamental contradiction. The ticket
checker's versions also did not match. And no corresponding amount was
found in excess with the conductor. The charge of misappropriation of Rs.1.25
was held to be proved on the basis of this material and the hapless conductor
was deprived of his livelihood by dismissing him from service. It is one thing to
say that a clear case of misappropriation by a public servant who holds a
position of trust vis a vis public funds should be dealt with by iron hand, but
quite another to say that on the basis of flimsy material such as this the harshest
penalty of dismissal should be levied on the principle that public servants must
be above board. The very D & A Procedure, on which reliance is placed by Mr.
Hegde, which provides for punishment of discharge or dismissal, and nothing
less, for the misconduct included in Item No.7(c) of Schedule 'A', makes it very
clear that whilst awarding such punishment, the competent authority must
ensure that the guilt of the employee charged is conclusively proved on the
basis of available evidence and specific instructions issued from time to time by
the administration are scrupulously followed. As I have noted above, it can
hardly be said that the guilt of the employee charged here was even remotely
proved before the Enquiry Officer on the basis of available evidence.
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Conclusive proof was a far cry. And yet, none of the lower courts properly
went into the question of proof, either sufficient or conclusive. The Labour
Court, as noted above, did not go into that question at all; it merely satisfied
itself as to the nature of the enquiry, whether fair and proper and whether
exhibited a case of victimization or termination on a patently false reason. It
never considered whether on the basis of available evidence, the delinquent
employee's guilt was proved at all, much less conclusively. The revisional court,
for its part, refused to go into that question presumably on the footing that the
employee had not filed any crossrevision challenging the original order of the
Labour Court. The complainant employee need not have filed any revision of
his own. It was perfectly open to him to justify the order of the Labour Court,
namely, award of reinstatement with continuity of service, on the basis of
grounds otherwise available to him including any ground which was not
considered by the Labour Court. He could certainly question the propriety of
the finding of the Enquiry Officer. The revisional court, in the premises,
simply contended itself holding, practically on a sole oneliner, that the finding
of the Enquiry Officer was supported by some evidence and could not be
termed as perverse. In the facts of the case, that was hardly an appropriate
measure of judicial review to be employed by the revisional court, which was
the final court on facts.

21. Relying on judgment of Mahadev Khot (supra), Mr. Kshirsagar has
submitted that mere presence of some evidence cannot be a ground for
holding the charge to be proved. He has further submitted that in every case
where the testimony is affected by contradictions, the industrial adjudicator
would be justified in ignoring such evidence. He has further submitted that
even in a domestic enquiry charge needs to be proved conclusively. He
submitted that judgment of this Court in Mahadev Khot covers the present
cases squarely. I am unable to agree. Apex Court has repeatedly held that
presence of some evidence on record in a domestic enquiry is sufficient to

prove charge levelled against delinquent employee. In fact, Kuldeep Singh v.
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Commissioner of Police & Ors.® thé Apex Court has held that so long as there
is some evidence on record, whicly is acceptable and which can be relied upon,
howsoever compendious it may/ be, the conclusions would not be treated as
perverse and finding would not be interfered with. Relevant findings recorded

by the Apex Court in Kuleep Singh read thus:

10. A broad distinctioh has, therefore, to be maintained between the décisions
which are perverse and those which are not. If a decision is arrived at on p6 V1d

or evidence which i§ thoroughly unreliable and no reasonable persop wo /
upon it, the order would be perverse. But if there is some evidence 0 re / which
is acceptable and which could be relied upon, howsoever comper djo it mdy b
the conclusions would not be treated as perverse and the findings’ would n
interfered with.

22. In State of Rajasthan Vs. Heem
Chandrachud (as he then was) has «
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justice. But they are not governed by strict rules of evidence which apply to judicig
proceedings. The standard of proof is hence'not the strict standard which gove / a
criminal trial, of proof beyond reasonablé doubt, but a civil standard governed’by a
preponderance of probabilities. Within the rule of preponderance, there arying
approaches based on context and stibject. The first end of the spectrupgis founded
on deference and autonomy — déference to the position of the discip ry authority
as a fact finding authority apd autonomy of the employer in maj ning discipline
and efficiency of the seryice. At the other end of the spectrupyis the principle that
the court has the jurisdiction to interfere when the findings jn the enquiry are based
on no evidence or when they suffer from perversity. A f4ilure to consider vital evi-
dence is an incident of what the law regards as a pervefse determination of fact. Pro-
portionality is/an entrenched feature of our jurisprudence. Service jurisprudence has

d

review. To determine whether

evidence an initial or threshold
conscience of the court t ere is some evidence to support the charge of mis
duct and to guard perversity. But this does not allow the court to re-a

which has been 6atlined above. The ultimate guide is the exegcise of
sense without'which the judges’ craft is in vain.

common

pears to the 6 be more appropriate. To do so would offe

(emphasis and underlining added)

ataka v. Umesh," has
teiterated the principles that govern the disciplipary enquiry and criminal trial.

It is held:

23 More recently, the Apex Court i

offence beyofid reason
innocence/ The
into ap-allegati

e doubt. The accused is entitled to a presumption of
rpose of a disciplinary proceeding by an employer is to enquire
misconduct by an employee which results in a violation of the

10. (2022) 6,8CC 563
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servicg/ rules /govetning the relationship of emplo ike a ¢

l"
prosécution whefe the ¢ . to be established béyond reasonable do n a

isciplinary /proceeding, arge of miscondyc be established on a
preponderdnce of probabilities. The rules of evide
are distinct from thos¢which govern a disciplinary €nquiry. The 4equittal of the
accused in 4 cri 'casc does not debdr the employer fro
exercise gf discip ary jurisdiction.

v 1§ disproportionate to the proven misconduct.

(emphasis and underling supplied)

threatened by the delinquent-workmen. Therefore, it cannot be said that the
findings recorded by the Enquiry Officer are not supported by any evidence

on record.

25. Mr. Kshirsagar has attempted to point out few contradictions into
the deposition of Mr. Unnikrishnan particularly with regard to the report
submitted by him. According to him, Mr. Unnikrishnan in answer to question
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No. 17 of his cross-examination stated that report was submitted by him
between 3.30 p.m. to 4.00 p.m. to Shri Shende of H.R. (Administration).
However, in the examination—in-chief, he stated that he did not enter the
office on that day. In my view contradiction cannot be assumed in the matter
of submission of report to Mr. Shende, HR Admin as it is possible that report
can be handed over to the concerned person even without entering the office.
So far as the alleged contradiction in the deposition of Nair about filing of
complaint is concerned, Mr. Kshirsagar would submit that in his deposition
Mr. Nair emphatically stated that he did not file police complaint about the
incident dated 16 January 2017 and subsequently it was found that Nair had
in fact filed a police complaint, which came to be relied upon by Petitioner-
employer in Complaint (ULP) No. 11/17. In this regard, reliance is placed on
averments in paragraph 20 of statement of claim. However, perusal of
averments in paragraph 20 merely contains vague pleading that ‘furthermore
second party also came to know first party has suppressed certain evidence,
which contradicted the statement made by Management’s witness during his
cross-examination’.  Thus, there is no specific pleading about filing of
complaint by Mr. Nair even in the statement of claim. Therefore, it is difficult

to accept that there is any contradiction in the deposition given by Mr. Nair.

26. Even if it is assumed that there are any contradictions in evidence of
Mr. Nair, in my view the same would not affect his evidence and none of the
alleged contradictions would render his deposition to be completely
unbelievable. In any case even if report of 16 January 2017 is to be discarded

altogether, the specific testimony of Mr. Unnikrishnan recorded on 24 January
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2017 cannot be ignored. It is also a matter of fact that after receipt of the
charge-sheet, only reply given by the Respondent -workmen was about denial
of charges, levelling false charges and causing mental harassment to them.
They did not state in their respective replies that incident in question did not
occur at all or that Mr. Unnikrishnan had not approached on the gate of the

Company on 16 January 2017.

27. The findings recorded by the Labour Court expecting corroborative
evidence is clearly unsustainable as it is not necessary in domestic enquiry to
produce additional evidence to corroborate the evidence which is already on
record. Mere non-filing of police complaint by Mr. Unnikrishnan did not
mean that the deposition given by him in the domestic enquiry is required to
be altogether ignored. Though the Labour Court has considered the test of
preponderance of probability, it has erroneously held that the Enquiry Officer
has not satisfied the said test. In my view, there is some evidence on record to
prove misconduct alleged in the charge-sheet. Therefore, it cannot be stated
that findings recorded by the Enquiry Officer are perverse. The Labour Court
has erred in holding that the findings of the Enquiry Officer are perverse in

Part-1 Award dated 15 July 2022.

28. Writ Petitions accordingly succeed. Part -I Awards dated 15 July
2022 are set aside to the extent of finding of the Labour Court about
perversity of the finding of the Enquiry Officer. The Labour Court shall

accordingly proceed to deliver part -2 Award on the remaining issues framed.
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29. Writ Petitions are allowed to the above extent. Rule is made

absolute. There shall be no orders as to costs.

[SANDEEP V. MARNE, ] ]
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