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RAVEENDRAN, J.

Thi s appeal by special |eave is against the judgnent dated 28.7.2003
of the Allahabad H gh Court rejecting Gvil Msc. WP. No.10713/83 filed
by the appellant challenging the award dated 8. 3.1983 and subsequent

nodi fication order dated 29.6.1983 of Labour Court |1, Kanpur
2. Brief facts necessary for disposal of this appeal are as under
2.1) The first respondent was working as an Assistant in the appell ant

conpany. He was issued three charge-sheets dated 5.2.1977, 17.2.1977 and
24.2.1977 (anended on 1.3.1977). First respondent filed his

obj ections/ expl anation in respect of each charge-sheet. An inquiry was held
into the charges. Accepting the report of the Inquiry Oficer, which held that
the charges were proved, the enployer inposed the punishment of dism ssa

on the first respondent, by order dated 6.4.1977.

2.2) Conciliation proceedidngs initiated in respect, of such dism ssal
failed. Consequently, the State Governnent referred the followi ng dispute
to the Labour Court for adjudication

"Whet her the termnation of the services of its workman Shri Kashi . Prasad
(s/o Shri Lala Shyam Lal), Assistant, Accounts Department by the

Enpl oyers from 6.4.1977 is proper, and/or legal ? If not, for what
benefits/conpensation the workman is entitled to-and any other, with
details."

2.3) By order dated 20.12.1980, the Labour Court held that the inquiry was
not fair and proper, and permtted parties to adduce evi dence. The Labour
Court made its award dated 8.3.1983. The Labour Court held that the charge

of insubordination and di sorderly behaviour in the first charge-sheet, was not
proved. The charge under the second charge-sheet, that the first respondent
made fal se (indecent) allegations against his superior officer, and thereby
violated office discipline, was held to be proved. In regard tothe charge
under the third charge-sheet, the Labour Court found that the enpl oyee had
adnmtted that he had not prepared the annual accounts correctly, but gave the
enpl oyee the "benefit of doubt’ by holding that the mistakes in the accounts
m ght not have been comm tted knowi ngly or deliberately, and therefore,

may not anount to habitual negligence or carel essness. Thus in effect, the
findings in regard to three charges were (i) not proved, (ii) proved, and (iii)
entitled to benefit of doubt. On the said findings, it nade an award dated
8.3.1983, the operative part of which reads thus :

"The concerned workman has been working in the conpany for four years
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and there was no such conplaint against himin the past, hence instead of
the puni shnment of term nation of service as a result of Ex. E-2 (dated
17.2.1977) being proved against him | deemit proper that the increnents
of two years of the concerned workman shoul d be stopped as

puni shrrent . "

The said award was published on 27.4.1983 and becane enforceable from
27.5.1983.

2.4) On 4.5.1983, first respondent filed an application under section 6(6)
of the U P. Industrial D sputes Act, 1947 (' Act’ for short) seeking
corrections of the award, stating that the workman was entitled to
reinstatement with continuity of service and full back-wages from 6. 4. 1977.
The appel |l ant resisted the said application contending inter alia that (i) the
Labour Court becane functus officio after publication of the award on
27.4.1983 and therefore, it could not amend the award; (ii) the prayer
amount ed to seeking review of the award, and there was no jurisdiction or
power to grant such relief; and (iii) the first respondent was not entitled to
the relief of back-wages, as the Labour Court had held that a m sconduct

was proved.

2.5) The Labour Court by order dated 29.6.1983 all owed the application
under section 6(6) and added the foll ow ng paragraph at the end of the
Award, on the ground that it had been om tted due to an accidental slip :

"Hence, it is ny decision in this case that the term nation of services of
M. Kashi Prasad Agarwal, Assistant, Accounts Departnent from6.4.77

by his enployer will not be justified but instead, his tw annua

i ncrenents which were admi ssibleto himafter the date of his term nation
i.e. 6.4.77, be stopped. In view of the puni shnment of stoppage of two
annual increnents, the enployer shall pay the full wages of the period
under unenpl oynment i.e. 6.4.77 to the date of reinstatenent in which the
amount which was paid to the workman as interimrelief or any other

node, shall be adjusted."

[ enphasi s suppli ed]

2.6) Appel | ant chal | enged the said award and the anendment thereto in
C.MWP. No.10714/83. A learned Single Judge of the H gh Court vide
order dated 28.7.2003 dism ssed the petition holding as foll ows :

"From a perusal of the award of the | abour court, it is apparent that the
tenor of the order is that the workman coul.d not ‘be puni shed by resorting
to termination. The spirit of the order also shows that in fact the | abour
court had in mind to grant back-wages to the workman, but by om ssion,
the aforesaid m stake has crept in. The contention of the |earned counse
for the petitioner cannot be accepted and in ny opinion, there was an

om ssi on which could be corrected under section 6(6). Though a plea has
been made that the court becomes functus officio after tendering the
award, in nmy view, this argunent has only to be stated to be rejected.
Section 6(6) gives power to the |labour court for making corrections in an
award. "

Referring to the subm ssion of |earned counsel for the enpl oyee that he had
not been reinstated in spite of refusal of stay, the |l earned Single Judge
observed thus :

"Learned counsel for the respondent workman has submitted that in spite

of the aforesaid fact till date the petitioner has not reinstated the workman
and, therefore, even equity is against him A petitioner, who willfully
violates lawful orders is not entitled to equitable discretion under Article
226 of the Constitution of India."
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3. The said order of the |earned Single Judge, is challenged in this appea
by special |eave. On the contentions urged, the follow ng questions arise for
consi deration :

(i) VWhet her a provision enabling a court to correct any clerical or
arithmetical mstake, or error in the order arising fromany accidenta
slip or onmission, enpowers the Labour Court to grant a relief of back-

wages, which was not granted in the original award.

(ii) When the puni shment of dismissal is substituted by a | esser
puni shment (st oppage of increments for two years), and consequently,
the enployee is directed to be reinstated, whether the enpl oyee is
entitled to back-wages fromthe date of term nation to date of

rei nstatenent.

(iii) Whet her on the facts and circunstances, the Labour Court was
justified in interfering with the puni shment of dism ssal

(iv) I f the enployer was otherwise entitled to relief, whether it could be
deni ed on the ground that it had failed to reinstate the enpl oyee, in
spite of the non-stay of the direction for reinstatenment.

Re : Question (i)

4, Section 6(6) of the Act provides that a Labour Court may either on its
own notion or on the application of any party to the dispute, correct any
clerical or arithmetic mstakes in the award or errors arising therein from any
accidental slip or om ssion. The question is whether in exercise of such

power, the Labour Court coul d have awarded back-wages, even though the

original award was silent on that issue.

5. Wi | e considering the scope of a simlar provision (Rule 83 of the
Oissa Sales Tax Rules), this Court in Master Construction Co. (P) Ltd., vs.
State of Orissa [1966 (3) SCR 99], observed thus :

"An arithnetical mstake is a m stake of calculation; a clerical mstake is a
mstake in witing or typing. An error arising out of or occurring froman
accidental slip or onission is an error due to a carel ess mstake or

om ssion unintentionally nade. \005\ 005\ 005\ 005\ 005The accidental slip or
om ssion is an accidental slip or om ssion nmade by the court. The obvious
instance is a slip or omission to enbody in the order sonething which the
court in fact ordered to be done. This is sonetinmes described as a decreta
order not being in accordance with the judgnent. But the slip or om ssion
may be attributed to the Judge hinmself. He nmay say sonething or omt to
say sonething which he did not intend to say or onit. This is described as
a slip or omission in the judgnent itself. The cause for such a slip or

om ssion may be the Judge’s inadvertence or the advocate’s m stake. But,
however wi de the said expressions are construed, they cannot countenance

a re-argunent on nerits on questions of fact or law, or permt a party to
rai se new argunents which he has not advanced at the first instance."

6. Section 6(6) itself was considered in Tul sipur Sugar Conpany Ltd.,

vs. State of U P. [1970 (1) SCR 35]. In that case, two questions were referred
to Labour Court : (i) fitment of certain workmen in a new grade; and (ii) the
date from which such fitnment shoul d have effect. The Labour Court made an
award hol ding that the workmen should be fitted into certain grades and
directed the enployer to do so within one nonth after the award became
enforceable. But it onitted to fix the date fromwhich such fitnent should be
ef fected. The enployer fitted the worknen in the new grades prospectively.
The enpl oyees-Uni on applied under section 6(6) of the Act to amend the

award on the ground that it had omtted to answer the second question
referred to it. The Labour Court allowed the application and anended the
award and directed the enployer to place the worknen in their respective
grades from 1.1.1960. The said amendnment to the award was chal |l enged on

the ground that it was not a consequence of any clerical or arithmetic error
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or accidental slip/omssion. It was al so contended that power under section
6(6) can only be exercised before the date on which the award becane
enforceabl e and not thereafter. This Court negatived the said contentions.
This Court held that the reference conprised two questions, the first relating
to fitment, and the second relating to the date from which such fitment was
to have effect; that the award as originally nmade answered the first question
but did not decide the second question; that as the reference was in respect
of two questions, the Labour Court was bound to answer the second question
also; and the failure to do so was an error in the award due to an accidenta
slip or onmission and that could be corrected under section 6(6). This Court

al so held that section 6(6) does not |lay down expressly any tine limt wthin
whi ch the correctional jurisdiction could be exercised and, therefore, was not
barred by limtation

7. Section 6(6) again canme up for consideration in U P. SRTC vs. Intiaz
Hussain [ 2006 (1) SCC 380] which related to the renmoval of a conductor

after he had been found guilty of a charge in domestic inquiry. An industria
di spute was raised questioning the legality of the order of renoval. The
Labour Court held that the inquiry was not fair and proper and therefore, the
renmoval - was bad. The Labour Court ordered reinstatenent but held that the
enpl oyee was not entitled to any back wages, as his nane was not found in
the list of permanent conductors. An application was filed under section 6(6)
of the Act contendi ng that the conclusion of the | abour court that he was not
in the permanent |ist was not correct. The Labour Court allowed the
application and nodified the award. It issued certain directions about
paynment of salary, allowances etc., fromthe date of ternmination til
reinstatement with continuity of service, though his nane was not in the

wai ting list. This Court held that such anendnent or nodification of the
award was inperm ssible in exercise of power under section 6(6). This

Court observed

"Section 6(6) of the U.P. Industrial Disputes Act, 1947 is simlar to
section 152 CPC. The settled position of lawis that after the passing of the
judgrment, decree or order, the same becomes final subject to any further
avenues of renedies provided in respect of the same and the very Court or
the tribunal cannot, on nere change of view, is not entitled to vary the
terns of the judgnents, decrees and orders earlier passed except by neans
of review, if statutorily provided specifically therefor and subject to the
conditions or limtations provided therein. The powers under Section 152
CPC are neither to be equated with the power of review nor can be said to
be akin to review or even said to clothe the Court concerned under the
gui se of invoking after the result of the judgnent earlier rendered, inits
entirety or any portion or part of it."

8. A careful reading of section 6(6) and the two decisions shows that the
two decisions considered two different situations. I'n Tul sipur Sugar

Conpany, this Court found that the reference to the Labour Court consisted

of two parts. The award answered only the first part and had onmitted to

answer the second (consequential) part. While nodifying the award on an
application under section 6(6), the Labour Court neither upset nor altered

any of the findings recorded in its original award; but only answered the
second part of the reference, which had earlier been onmtted. Therefore, this
Court held that such correction was perm ssible. On the other hand in Intiaz
Hussai n, the Labour Court, in its award had specifical ly refused back-wages

to the enployee on the ground that his name was not in the |ist of permanent
enpl oyees. But on an application under section 6(6), it re-exanined the

i ssue and held that though his name was not in the list of permanent

enpl oyees, he was entitled to paynent of salary and all owances fromthe

date of termination till the date of reinstatenent with continuity of service.
I n Tul si pur Sugar Conpany, there was a correction of an omi ssion which

fell within section 6(6). In Intiaz Hussain, there was a review of the origina
order which of course, was inpermssible. W may now sunmari ze the

scope of section 6(6) of the Act thus :

a) If there is an arithnmetical or clerical or typographical error in the
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order, it can be corrected.

b) Wiere the court had said sonmething which it did not intend to say or
onitted sonething which it intended to say, by reason of any

accidental slip/omssion on the part of the court, such inadvertent

m st ake can be corrected.

c) The power cannot be exercised where the matter involves rehearing
on nmerits, or reconsideration of questions of fact or law, or

consi deration of fresh nmaterial, or new arguments whi ch were not

advanced when the original order was nmade. Nor can the power be

exerci sed to change the reasoning and concl usi ons.

9. In this case, the reference to Labour Court consisted of two parts -
whet her the termnination of the workmen was proper and legal, and if the
answer was in the negative, then the benefits or conpensation to which the
wor kmen was entitled. The award originally made, answered the first part in
the negative, but didnot answer the consequential second part of the
reference. Infact the award ended rather abruptly. On an application being
nmade under section 6(6), the Labour Court recorded that it had accidentally
omtted to answer the second part of ‘the reference and rectified the onission
by addi ng a paragraph. This case, therefore, squarely falls under Tul sipur
Sugar (supra). We are of the view that the Labour Court had the power to
amend the award.

10. But whet her such nodification was warranted, is a different question
The next question, therefore, is whether the facts and circunstances warrant
grant of back-wages, ‘assum ng that the puni shnment inposed was excessive.

Re : Question (ii)

11. Learned counsel for the enpl oyee relied on several decisions of this
Court to contend that where the order of dism ssal or removal is set aside
and the enployee is directed to be reinstated, full back-wages should foll ow
as a matter of course. Reliance is placed on the decisions of this Court in
H ndustan Tin Works Pvt. Ltd., vs. Enployees of Hi ndustan Tin Wrks Pvt.

Ltd. [1979 (2) SCC 80], Surendra Kumar Verma vs. Central Governnent

I ndustrial Tribunal-cum Labour Court, New Del hi [1981 (1) SCR 789], and
Mohan Lal vs. Bharat Electronics Ltd., [1981 (3) SCC 225].

12. H ndustan Tin Works Pvt. Ltd (supra), related to retrenchnent of sone
wor kmen on the ground that the enpl oyer was suffering nmounting | osses.

The | abour court held that the real reason for retrenchment was the

annoyance felt by the managenent when the enpl oyees refused to agree to

its ternms. Consequently, it directed the reinstatement-with full back wages.
That was chal |l enged by the enployer. This Court granted | eave to appeal

only in regard to the question of back-wages, as it did not consider it
necessary to interfere with the direction for reinstatement. Utimtely, while
reduci ng the back-wages to 75% this Court observed as follows :

"If thus the enployer is found to be in the wong as a result of which
the workman is directed to be reinstated, the enployer could not shirk
his responsibility of paying the wages which the workman has been
deprived of by the illegal or invalid action of the enployer: Speaking
realistically, where term nation of service is questioned as invalid or
illegal and the workman has to go through the gamut of litigation, his
capacity to sustain hinself throughout the protracted litigation is itself
such an awesone factor that he may not survive to see the day when reli ef
is granted. Mdre so in our systemwhere the | aw s proverbial delay has
become stupefying. If after such a protracted tinme and energy consum ng
[itigation during which period the worknman just sustains hinself,
ultimately he is to be told that though he will be reinstated, he will be
deni ed t he back wages which would be due to him the workman woul d be
subjected to a sort of penalty for no fault of his and it is wholly
undeserved. Ordinarily, therefore, a workman whose service has been
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illegally terminated would be entitled to full back wages except to the
extent he was gainfully enployed during the enforced idleness. That is the
normal rule. Any other view would be a preniumon the unwarranted
l[itigative activity of the enployer. If the enployer termnates the
service illegally and the termination is nmotivated as in this case, viz.,
to resist the workman’s demand for revision of wages the term nation

may well anount to unfair |abour practice. In such circunstances
reinstatenment being the normal rule, it should be followed with ful

back wages.

In the very nature of things there cannot be a straight jacket formula for
awardi ng relief of back wages. All relevant considerations will enter the
verdict. Mire or less, it wuld be a notion addressed to the discretion of
the Tribunal. Full back wages would be the normal rule and the party
objecting to it nust establish the circunmstances necessitating

departure. At that stage the Tribunal will exercise its discretion keeping
in view all the relevant circunmstances. But the discretion nust be
exercised in a judicial and judicious manner. The reason for exercising

di scretion nmust be cogent and convincing and nust appear on the face of
the record. Wien it is said that sonmething is to be done within the

di scretion of the authority, that something is to be done according to the
rul es of reason and justice, according to | aw and not hurour."

[ enphasi s suppli ed]

13. Surendra Kumar Verma (supra) related to retrenchment of severa

wor knmen in violation of section 25-F of the Industrial D sputes Act, 1947
("ID Act’ for short). This Court heldthat when the order of termination is set
asi de as being invalid and inoperative, it nust ordinarily lead to
reinstatenment as if the order of term nation was never made and that woul d
necessarily lead to back-wages too. This Court, however, observed that there
may be exceptional circunstances which nay make it inpossible or wholly
inequitable vis-‘-vis enployer and worknmen to direct reinstatement with
full back-wages as for exanple, when the industry m ght have cl osed down

or might be in severe financial doldruns or where the concerned enpl oyee

m ght have secured ot her enpl oynent ‘el sewhere and in such situations, the
court has the discretion to deny full back-wages. In the concurring judgnent
Pat hak J. (as he then was), held as follows :

"Ordinarily, a workman who has been retrenched in contravention of the

law is entitled to reinstatement with full back wages and that principle
yields only where the justice of the case in the light of the particular facts
indicates the desirability of a different relief. It has not been shown to us
on behal f of the respondent why the ordinary rul e should not be applied."”

14. Mohan Lal (supra) also related to retrenchment not in consonance
with section 25-F of ID Act. This Court held

"As pre-condition for a valid retrenchnent has not been satisfied the

term nation of service is ab initio void, invalid and inoperative. He nust,
therefore, be deened to be in continuous service\005\005\005.. If the

term nation of service is ab initio void and inoperative, there is no
guestion of granting reinstatenent because there is no cessation of service
and a nere declaration follows that he continues to be in service with al
consequenti al benefits. Undoubtedly, in sone decisions of this Court such

as Ruby General I|nsurance Co. Ltd., vs. Chopra (P.P) [1969 (3) SCC 653]

and Hindustan Steels Ltd., vs. A K Roy [1969 (3) SCC 513], it-was held
that the court before granting reinstatenent nust weigh all the facts and
exerci se discretion properly whether to grant reinstatenment or to award
conpensation. But there is a catena of decisions which rule that where the
termination is illegal especially where there is an ineffective order of
retrenchnment, there is neither term nation nor cessation of service and a
decl aration follows that the workman concerned continues to be in service
with all consequential benefits. No case is made out for departure from
this normally accepted approach of the courts in the field of social justice
and we do not propose to depart in this case."
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15. But the manner in which 'back-wages’ is viewed, has undergone a
significant change in the last two decades. They are no | onger considered to
be an autonmatic or natural consequence of reinstatenent. W nmay refer to

the latest of a series of decisions on this question. In U P. State Brassware
Corpn. Ltd. vs Udai Narain Pandey [2006 (1) SCC 479], this Court

foll owi ng Al'l ahabad Jal Sansthan vs. Daya Shankar Rai [2005 (5) SCC

124], and Kendriya Vidyal aya Sangathan vs. S. C. Sharma [2005 (2) SCC

363] held as follows :

"A person is not entitled to get sonething only because it would be lawfu
to do so. If that principle is applied, the functions of an Industrial Court
shall | ose nuch of their significance."

"\ 005\ 005al t hough direction to pay full back wages on a declaration that the
order of termination was invalid used to be the usual result, but now, with
the passage of tinme, a pragmatic view of the matter is being taken by the
courts realizing that an'industry may not be conpelled to pay to the

wor kman for the period during which he apparently contributed little or
nothing at all to it and/or for a period that was spent unproductively as a
result whereof the enployer would be conpelled to go back to a situation
whi ch prevail ed nany years ago, nanely, when the worknan was
retrenched\ 005\ 005... The changes (were) brought about by the subsequent
deci sions of the Supreme Court, probably having regard to the changes in
the policy decisions of the Governnent in the wake of prevailing market
econony, globalization, privatization and outsourcing, is evident.

No precise formula can be laid down as to under what circunstances

paynment of entire back wages shoul d be allowed. |ndisputably, it depends
upon the facts and circunstances of each case. It woul d, however, not be
correct to contend that it is automatic. It should not be granted
nmechani cal | y only because on technical grounds or otherw se an order of
termnation is found to be in contravention of the provisions of section 6-
N of the U P. Industrial D sputes Act\005\005.. Wile granting relief,
application of mind on the part of the Industrial Court is inperative.
Payment of full back wages cannot therefore be the natural consequence.

In General Manager, Haryana Roadways vs. Rudhan Singh [2005 (5) SCC
591], this Court observed

"There is no rule of thunmb that in every case where the Industrial Tribuan
gives a finding that the term nation of service was in violation of Section
25-F of the Act, entire back wages shoul d be awarded. A host of factors
like the manner and nethod of sel ection and appointnment i.e. whether

after proper advertisenent of the vacancy or inviting applications fromthe
enpl oyment exchange, nature of appointnment, nanely, whether ad hoc,

short term daily wage, tenporary or pernmanent in character, any specia
qualification required for the job and the |ike should be wei ghed and

bal anced in taking a decision regarding award of back wages. One of the

i nportant factors, which has to be taken into consideration, is the | ength of
service, which the workman had rendered with the enployer. If the

wor kman has rendered a consi derabl e period of service and his services

are wongfully term nated, he nay be awarded full or partial back wages
keeping in view the fact that at his age and the qualification possessed by
himhe may not be in a position to get another enpl oynent. However,

where the total |ength of service rendered by a workman is very small, the
award of back wages for the conplete period i.e. fromthe date of
termnation till the date of the award, which our experience shows is often

quite large, would be wholly inappropriate. Another inportant factor,
which requires to be taken into consideration is the nature of enploynent.
A regul ar service of permanent character cannot be compared to short or
intermttent daily-wage enploynment though it may be for 240 days in a

cal endar year."

16. There has al so been a noticeable shift in placing the burden of proof in
regard to back wages. In Kendriya Vidyal aya Sangat han (supra), this Court
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hel d :

"\ 005.. Wen the question of determining the entitlenent of a person to back
wages i s concerned, the enployee has to show that he was not gainfully

enpl oyed. The initial burden is on him After and if he places materials in
that regard, the enployer can bring on record materials to rebut the claim
In the instant case, the respondent had neither pleaded nor placed any
material in that regard.”

In U P. State Brassware Corpn. Ltd. (supra), this Court observed

"It is not in dispute that the respondent did not raise any plea in his witten
statenent that he was not gainfully enployed during the said period. It is

now wel | settled by various decisions of this Court that although earlier

this Court insisted that it was for the enployer to raise the aforenenti oned
pl ea but having regard to the provisions of section 106 of the Evidence

Act or the provisions anal ogous thereto, such a plea should be raised by

the worknman."

17. There is also a misconception that whenever reinstatenent is directed,
"continuity of service' and 'consequential benefits’ should follow, as a
matter of course. The disastrous effect of granting several pronotions as a
'consequential benefit’ to a person who has not worked for 10 to 15 years

and who does not have the benefit of necessary experience for discharging
the higher duties and functions of pronotional posts, is seldomvisualized
whil e granting consequential benefits autonatically. Wenever courts or
Tribunals direct reinstatenment, they should apply their judicial mnd to the
facts and circunmstances to deci de whether 'continuity of service and/or
'consequenti al benefits’ should also be directed. W may in this behalf refer
to the decisions of this Court-in AP.SSRT.C v. S Narasa Goud [2003 (2)
SCC 212], A P.S.RT.C v. Abdul Kareem [2005 (6) SCC 36] and R S.R T.C.

v. Shyam Bi hari Lal Gupta [2005 (7) SCC 406].

18. Conmi ng back to back-wages, even if the court finds it necessary to
award back-wages, the question will be whether back-wages shoul d be

awarded fully or only partially (and if so the percentage). That depends
upon the facts and circunstances of each case. Any inconme received by the
enpl oyee during the relevant period on account of alternative enpl oynent

or business is a relevant factor to be taken note of while awardi ng back-
wages, in addition to the several factors nentioned in Rudhan Singh (supra)
and Udai Narain Pandey (supra). Therefore, it is necessary for the enpl oyee
to plead that he was not gainfully enployed fromthe date of his termnation
Wi | e an enpl oyee cannot be asked to prove the negative, he has to at |east
assert on oath that he was neither enployed nor engaged in any gainfu

busi ness or venture and that he did not have any-inconme. Then the burden
will shift to the enployer. But there is, however, no obligation on the
term nated enpl oyee to search for or secure alternative enpl oynment. Be that
as it my.

19. But the cases referred to above, where back-wages were awarded,
related to termination/retrenchnent which were held to be illegal and invalid
for non-conpliance with statutory requirenments or related to cases where the
court found that the termnation was notivated or anounted to victimnm zation.
The decisions relating to back wages payable on illegal retrenchnment or

term nation may have no application to the case |ike the present one, where
the termination (dismissal or renpval or conpul sory retirenent) is by way

of puni shnent for msconduct in a departnmental inquiry, and the court
confirms the finding regarding m sconduct, but only interferes with the

puni shment being of the viewthat it is excessive, and awards a | esser

puni shment, resulting in the reinstatement of enployee. Were the power

under Article 226 or section 11A of the Industrial Disputes Act (or any other
simlar provision) is exercised by any Court to interfere with the puni shnent
on the ground that it is excessive and the enpl oyee deserves a | esser

puni shment, and a consequential direction is issued for reinstatenment, the
court is not holding that the enployer was in the wong or that the dismssa
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was illegal and invalid. The court is nerely exercising its discretion to award
a | esser punishnent. Till such power is exercised, the dismissal is valid and
in force. Wien the punishnment is reduced by a court as bei ng excessi ve,
there can be either a direction for reinstatenent or a direction for a nom na
[ unp sum compensation. And if reinstatenent is directed, it can be effective
ei ther prospectively fromthe date of such substitution of punishment (in
which event, there is no continuity of service) or retrospectively, fromthe
date on which the penalty of termination was inposed (in which event, there
can be a consequential direction relating to continuity of service). Wat
requires to be noted in cases where finding of nmisconduct is affirmed and
only the punishnent is interfered with (as contrasted from cases where
termnation is held to be illegal or void) is that there is no automatic
reinstatenent; and if reinstatenent is directed, it is not automatically with
retrospective effect fromthe date of term nation. Therefore, where
reinstatement is a consequence of inposition of a | esser punishnment, neither
back-wages nor continuity of service nor consequential benefits, follow as a
natural or necessary consequence of such reinstatement. In cases where the

m sconduct, is hel'd to be proved, and reinstatenment is itself a consequentia
benefit arising frominposition of a | esser punishnment, award of back wages
for the period when the enpl oyee has not worked, nay anount to

rewar di ng-the del i nquent enpl oyee and puni shing the enpl oyer for taking
action for the nmisconduct conmitted by the enpl oyee. That shoul d be

avoided. Simlarly, in such cases, even where continuity of service is
directed, it should only be for purposes of pensionary/retirenent benefits,
and not for other benefits like increnents, pronotions etc.

20. But there are two exceptions. The first is where the court sets aside the
term nation as a consequence of enployee bei ng exonerated or being found

not guilty of the misconduct. Second is where the court reaches a concl usion

that the inquiry was held in respect of a frivolous issue or petty m sconduct,

as a canouflage to get rid of the enployee or victimze him and the

di sproportionately excessive punishnent is a result of such schene or

intention. In such cases, the principles relating to back-wages etc. will be the
same as those applied in the cases of an‘illegal termnation
21. In this case, the Labour Court found that a charge agai nst the

enpl oyee in respect of a serious m sconduct was proved. It, however, felt
that the puni shment of dism ssal was not warranted and therefore, inmposed a
| esser puni shnent of withhol ding the two annual increments. I'n such

ci rcunst ances, award of back wages was neither automatic nor

consequential. In fact, back wages was not warranted at all

Re : Question (iii)
22. This takes us to the next question as to whether the Labour Court was
justified at all in interfering with the punishnent of dismn ssal. The Labour
Court held that one serious charge was proved, another charge was not
proved and in regard to the third charge gave 'benefit of doubt’ to the
enpl oyee. The Labour Court also relied on the decisions of this Court in
Rama Kant Msra vs. State of U P. [AIR 1982 SC 952], wherein it was held
that the puni shment of dism ssal was excessive where the enpl oyee was
found to have uttered i ndecent words and used abusive | anguage and
substituted it by the | esser punishnent of stoppage of two annual increnents.
The sai d deci sion depended on its special facts and may not apply to this
case. The recent trend in regard to scope of interference with punishnment in
matters involving discipline at the workpl ace has been different. W my
refer to sone of the recent decisions.
23. I n Honbe Gowda Educational Trust v. State of Karnataka [2006 (1)
SCC 430], this Court stressed the need to give inportance to discipline at the
wor kpl ace. This Court observed

"This Court has come a long way fromits earlier viewdoints. The
recent trend in the decisions of this Court seek to strike a bal ance between
the earlier approach to the industrial relation wherein only the interest of
the worknen was sought to be protected with the avowed object of fast
i ndustrial growmh of the country. In several decisions of this Court it has
been noticed how discipline at the workpl ace/industrial undertakings
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received a setback. In view of the change in economc policy of the
country, it nmay not now be proper to allow the enployees to break the
discipline with inmpunity."

24. I n Mahi ndra and Mahindra Ltd. vs. N. B. Narawade [ 2005 (3) SCC

134], this Court considered a case where a workman used abusive and filthy

| anguage agai nst his superior officer, in the presence of his subordinates. He
was term nated after conducting an inquiry. Labour Court found the

puni shment to be excessive and in exercise of power under section 11A of

the ID Act, inposed a | esser punishnment. This Court held that the

m sconduct cannot be termed to be an indiscipline calling for |esser

puni shment than termnation. A simlar view was taken in Orissa Cement vs.

Adi kand Sahu [ 1960 (1) LLJ 518] and New Shorrock MIls vs. Mahesh Bha

T Rao [1996 (6) SCC 590].

25. In U P. SRTCvs. Subhash Chandra Sharna [2000 (3) SCC 324], this
Court held that the punishment of renoval, for abusing and threatening

anot her enpl oyee, was not shockingly disproportionate to the gravity of the
of fence. I'n that case al so, only one anbng three charges was established and
the Labour Court had interfered with the punishnent, which was upheld by

the Hi gh Court. Reversing such decision, this Court held

"The Labour Court, while upholding the third charge agai nst the

respondent nevertheless interfered with the order of the appell ant

renovi ng the respondent, fromthe service. The charge agai nst the
respondent was that he, in drunken state, along with a conductor went to
the Assistant Cashier in the cash room of the appellant and denmanded

noney fromthe Assistant Cashier. Wen the Assistant Cashier refused,

the respondent abused him and threatened to assault him It was certainly a
serious charge of m sconduct against the respondent. In such

ci rcunst ances, the Labour Court was not justified in interfering with the
order of renoval of respondent fromthe service when the charge against

hi m stood proved. Rather we find that the discretion exercised by the
Labour Court in the circunmstances of the present case was capricious and
arbitrary and certainly not justified. It could not be said that the

puni shment awarded to the respondent was in any way "shockingly

di sproportionate" to the nature of the charge found proved against him In
our opinion, the Hgh Court failed to exercise its jurisdiction under Article
226 of the Constitution and did not correct the erroneous order of the
Labour Court which, if allowed to stand, would certainly result .in

m scarriage of justice."

26. In Bharat Forge Co. Ltd., vs. Utam Manohar Nakate {2005 (2) SCC
489], MP. Electricity Board vs. Jagdi sh Chandra Sharnma [2005 (3) SCC
401], and Regi onal Manager, Rajasthan State Road Corporation vs.
Ghanshayam Sharnma [2002 (1) LLJ 234], this Court held that power under
section 11A of 1D Act (or under simlar provisions) cannot be used to
interfere with the quantum of punishnent, on irrational or extraneous
factors, or on conpassi onate grounds. This Court al so observed that though
section 11A gives the jurisdiction and power to the labour court to interfere
with the quantum of punishment, the discretion has'to be used judiciously
and not capriciously. This Court observed that harsh puni shnent wholly

di sproportionate the charge should be the criterion for interference.

27. In this case, we have already found that the charge established agai nst
the enpl oyee was a serious one. The Labour Court did not record a finding

that the puni shment was harsh or disproportionately excessive. It interfered
with the puni shment only on the ground that the enpl oyee had worked for

four years without giving roomfor any such conmplaint. It ignored the
seriousness of the m sconduct. That was not warranted. The consistent view

of this Court is that in the absence of a finding that the punishnment was
shockingly disproportionate to the gravity of the charge established, the
Labour Court should not interfere with the punishnent. W, therefore, hold

that the punishment of dismissal did not call for interference.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 11 of

11

Re : Question (iv)

28. It is true that when the enployer chall enged the award of the |abour
court and sought stay of the award, the High Court only stayed the order

dated 29.6.1983 in regard to the back-wages but did not stay the award dated
08.3.1983 directing reinstatenent; and that if he had been reinstated in 1983,
he woul d have served till 31.3.1991 when he attai ned the age of

super annuati on. The | earned counsel for the enpl oyee nade a subm ssion

before the High Court at the final hearing that in spite of the award directing
rei nstatement not being stayed, he was not reinstated. On the said

subm ssion, the High Court held that the enployer had wilfully violated the
 awful order and was not entitled to exercise of equitable discretion under
Article 226/227. Firstly, the assunption that there was a | awful order or that
there was wilful violation thereof is not sound. Further, the enployer was

not given an opportunity to explain why the enpl oyee was not reinstated. In
fact, the contention of enployer is that the first respondent did not report
back to service, even though it-was ready to reinstate himsubject to fina
decision. Be that as it may. The nere fact that the first respondent was not
reinstated i npursuance of the award of the Labour Court cannot result in

di smissal of the wit petition challenging the award.

Concl usi on :

29. In view of the above, we allow this appeal, set aside the order dated
28.7.2003 of the High Court as also the award dated 08.3.1983 (as nodified

on 29.6.1983) of the Labour Court and uphold the puni shnent of dism ssa

i mposed upon the first Respondent. Parties to bear their respective costs.




