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1. The present criminal appeal has been preferred by the
accused appellant Jograj challenging the order dated 05.06.2009
passed by Additional Sessions Judge, Court No.1, Pilibhit, in Special
Trial No.63 of 2007 (State vs. Jograj) arising out of Case Crime
No.1080 of 2007 u/s 8/18 Narcotics Drugs & Psychotropic
Substances  Act, 1985, Police Station Neuria, District Pilibhit,
whereby the appellant has been convicted u/s 8/18 Narcotics Drugs
& Psychotropic Substances Act, 1985 and has been sentenced for
four years rigorous imprisonment and a fine of Rs.10,000/- and in
default of payment of fine, for six months further imprisonment.

2. Heard Mr. R.B. Pal, Advocate holding brief of Mr. Ajay Kumar
Kashyap, learned counsel for the appellant and Mr. Om Prakash
Mishra, learned Additional Government Advocate as well as perused
the record.

3.  The prosecution case as narrated in the FI.R. lodged by PW.1
Sub-Inspector Gajram Singh is that on 22.08.2007, Sub-Inspector
Gajram Singh along with Constable Ran Singh & Constable Kanhai
Lal was busy in making enquiry about an application and was also
on patrolling duty, during which when they reached Pilibhit road
near village Gulhadiyan Dulhan, they received an input from police
informer that one person sitting near the triangle of village

Dhankuna is possessed with opium. Relying on this information, the
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police personnel made a search of each other to ensure that none of
them were having any illegal substance and thereafter, proceeded
towards triangle of village Dhankuna. They also tried to get
independent witnesses, but no one came forward to become witness
of search. When they reached near the triangle of village Dhankuna,
the police informer pointed out the person who was having opium.
As soon as the police personnel reached close to that person, he
tried to run towards village Dhankuna, however the police personnel
chased and apprehended him near the triangle of village Dhankuna
at about 07:30 P.M. and upon being asked to disclose reason for his
running away from the police, he confessed that he has opium in the
polythene bag kept in his hand and that is why he ran on account of
fear of his arrest. The PW.1 informed him about his right to be
searched in presence of a Gazetted Officer or before a Magistrate.
But the arrested person reposed faith in police personnel and
consented for being searched by them. On being asked, he disclosed
his name to be Jograj and upon being searched, one green colored
polythene, having therein another white polythene, was found in his
right hand, wherein a black colored sticky substance smelling like
opium was recovered. After weighing, the quantity of substance was
found to be about 200 gms. Thereafter accused Jograj was arrested
and was informed about the grounds for his arrest and the mandate
of law regarding arrest and the instructions issued by Hon'ble
Supreme Court and National Human Rights Commission regarding
arrest and search were followed. The recovered substance was duly
sealed and a memo was prepared and copy thereof was given to the
accused after obtaining his thumb impression and thereafter, the
arrested accused along with recovered substance was brought and
detained in police station and on the basis of recovery memo and
arrest memo, an F.I.R. was registered on 22.07.2007 at about 9:10
A.M. The entries of relevant facts were also made in the general

diary of the police station. Thereafter during investigation, the



3

sample of recovered substance was sent to forensic laboratory at
Lucknow for its forensic examination and subsequently forensic
report was received, wherein presence of opium was mentioned and
percentage of morphine in the sample was found to be 2.8%. After
completing investigation, a charge-sheet was submitted against the
appellant u/s 8/18 Narcotics Drugs & Psychotropic Substances Act,
1985 (referred in short as NDPS Act hereinafter).

4, The learned trial court, vide order dated 01.12.2007, framed
charge against the accused appellant u/s 8/20 NDPS Act and the
trial proceeded.

5. The prosecution in order to prove its case, examined five
prosecution witnesses, out of them, PW.1 Sub-Inspector Gaj Ram
Singh is first informant of the case and is a witness of arrest of
accused appellant Jograj and the recovery of 200gms. of opium from
his possession. P.W.2 Constable Ran Singh is also witness of arrest
of accused appellant Jograj and recovery of 200gms. opium from his
possession. P.W.3 Constable Clerk Naveen Kumar Saxena had
registered the FI.R. and has proved the registration of a criminal
case. P.W.4 Sub-Inspector, Bhuwaneshwar Singh, Investigating
Officer, had conducted the investigation and had submitted charge-
sheet. PW.5 Constable Satyapal has given the evidence about
collection of sample of recovered opium and send it to forensic lab
and has proved the link evidence.

6.  Thereafter, the accused appellant Jograj was examined u/s
313 Cr.P.C.,, who denied his involvement in the offence and stated
that some stolen property was recovered from one person, whose
wife had kept two pants which were stolen from his house and
hence, the police had challaned him in the false case of Narcotics
Drugs & Psychotropic Substance. He further stated that he will
adduce evidence in his defense but no evidence was adduced by the
defense.

7. The learned trial court relied the prosecution witness and
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convicted the accused appellant under section 8/18 NDPS Act and
sentenced him to four years R.I. and a fine of Rs.10,000/- and in
default of payment of fine, six months further imprisonment. Feeling
aggrieved by this order of conviction and sentence, the accused
appellant Jograj preferred the present criminal appeal.

8. The learned counsel for the appellant has assailed the
impugned order of conviction and sentence and has submitted that:-
(i)  The prosecution case is not supported by any independent
public witness and it would not be safe to rely upon the evidence of

police personnel only.

(i)  There is anomaly in sending the substance recovered to
forensic lab and although it is alleged that 40gms. of sample was
prepared and sent for testing in forensic lab, but the substance
alleged to have been received in forensic lab has been shown to be
37gms. only and hence, the entire exercise done by the prosecution
appears to be doubtful and the prosecution case has to be

disbelieved.

(iii) The charge framed against the accused appellant is defective for
the reason that the substance alleged to have been recovered from
the possession of the appellant is “opium”, as such charge u/s 8/18
NDPS Act should have been framed, but the learned trial court has
framed charge u/s 8/20 NDPS Act which relates to substance
“charas” and thus, there is ambiguity and illegality in framing of
charge, which goes to the root of the matter and causes prejudice to
the appellant and hence, the trial of the accused appellant is vitiated

in law.

(iv) The mandatory provisions of NDPS Act and rules regarding
search, arrest and recovery, particularly sections 42 & 50, have not
been complied with by the police party in the present case, which

vitiates entire proceeding and the accused appellant is liable to be



acquitted.

0. On the other hand, the learned Additional Government
Advocate has supported the order of conviction and sentence and
has contended that the prosecution witness are wholly reliable and
the prosecution has proved its case beyond reasonable doubts and
the accused appellant has miserably failed to show any prejudice
caused to him on account of the alleged defect in framing the
charge.

10. In the light of rival submissions, this court proceeds to
examine the evidence available on record, which reflects that the
PW.1 Sub-Inspector Gajram Singh, the first informant has stated
that on 22.08.2007 he was posted at police outpost Dhankuna,
police station Neuria and on that day he along with constable Ran
Singh and constable Kanhai Lal left for outpost Dhankuna after
making an entry in the general diary to conduct an enquiry on some
application received by him. When they reached near triangle of
village Gulhadiyan Dulhan, an input was received from police
informer that one person who is sitting at Dhankuna triangle is
having opium in his possession and he may be arrested. Believing
this information, the police party after ensuring non-availability of
any illegal substance with them proceeded to village Dhankuna
triangle along with police informer. PW.1 Sub-Inspector Gajram
Singh, the first informant has further stated that while proceeding,
the police personnel tried to procure independent public withess but
none from public was ready to accompany them for that purpose.
After reaching near Dhankuna tiraha, the police informer pointed out
towards one person said to have opium in his possession and while
reaching towards that person, he tried to run away but was chased
and over powered and was arrested. Upon being asked, he disclosed
that he is having opium in a polythene bag. Upon this, the P.W.1
apprised him about his right to be searched in front of any Gazetted

Officer or Magistrate. The said person reposed trust in police
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personnel and stated that he is not willing to be searched before any
Gazetted Officer or Magistrate. Thereafter again, P.W.1 tried to
procure independent public witness but none became ready for that
purpose and thereafter the aforesaid person was interrogated who
disclosed his identity as Jograj Singh S/o Tika Ram, resident of
village Dhankuna, police station Neuria, District Pilibhit. The P.W.1
Sub-Inspector Gajram Singh has also identified the accused in the
court and has stated before the court that he is the same person
who was found to be in possession of Opium and when he was
searched, a black coloured sticky substance was recovered from a
white polythene which was kept in a green coloured polythene
laying in the right hand of the accused appellant. Upon being
sniffed, the substance smelled like opium. P.W.1 Sub-Inspector
Gajram Singh has stated that he asked the constable Kanhai Lal to
procure Taraju Baat and after weighing, the weight of the substance
was found to be 200 grams. The accused Jograj was asked to
produce the license of keeping opium but he failed to show it. Then
again he was explained about the offence committed by him and the
recovered substance was taken into possession by the police.
Meanwhile the endorsement of accused regarding his consent to be
searched by police personnel was also obtained. The substance was
sealed on the spot and a recovery memo was prepared upon which
the accused put his thumb impression and the accompanying police
personnel also signed it. A copy of the recovery memo was also
given to accused Jograj and thereafter he along with accused Jograj
went to police station and the criminal case was registered against
accused Jograj and the recovered substance i.e. opium was also
kept in malkhana in a sealed cover. The aforesaid withess was cross
examined by the defense in detail but nothing material could be
elicited from the cross examination. A suggestion has also been
made to this witness that accused appellant was arrested from the

house as he was a suspect of theft of a engine in the village but he
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did not confess regarding the theft so he has been falsely implicated
in this case. This suggestion was readily denied by P.W.1.

11. Similar statements have been given by P.W.2 Ran Singh, who
has supported the statement of P.W.1 in every material aspect. Apart
from other things, he has also identified the bundle in which
substance, alleged to have been recovered from the possession of
the accused, was kept and sealed by Sub-Inspector Gajram Singh.
He has further identified the signature of Gajram Singh as well as his
own signature on the bundle and has also identified the thumb
impression of accused Jograj. After opening the seal of the bundle
before trial court, the substance kept therein in white polythene has
also been identified by PW.2 as the substance recovered from the
possession of accused Jograj.

12. PW.3 Constable Naveen Kumar Saxena has given his
statement regarding registration of first information report and has
proved the Chik first information report and other general diary
entries regarding admission of arrested accused at police station and
also about preservation of substance recovered from accused Jograj
in a sealed packet.

13. The P.W.4, Sub-Inspector, Bhuwneshwar Singh who was the
Investigating Officer of the case has proved the steps taken by him
during investigation and he has also proved further investigation
done by Sub-Inspector, Dharam Singh and has also given statement
regarding sending of sample of recovered substance to forensic lab
and receiving of forensic report from concerned lab.

14. The PW.5, Constable, Satyapal has given link evidence
regarding preparation of sample and sending it to forensic lab. He
has also stated that a sample of substance measuring about 40gms.
was taken from the bundle and was forwarded to forensic lab,
Lucknow on 13.09.2007 in a sealed cover and was deposited in the
forensic lab on 14.09.2007.

15. With regard to the submissions made by learned counsel for
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the appellant that there is discrepancy regarding the weight of the
sample of the substance recovered from the possession of the
appellant. In this regard, while the prosecution case is that 40 gms.
of substance was sent to forensic lab, the report of forensic lab
shows that only 37 gms. of substance was received in the lab.
Although Exhibit Ka-9 by which the sample was sent shows the
quantity of the sample as “about 40gms.”, though a judicial notice
can be taken of the fact that such a minor difference in the weight
of substance in question may occur on account of difference of
weighing machines and its accuracy on both the ends, i.e. at the
end of local police and at the end of forensic laboratory, especially in
view of the fact that because of stickiness of the substance in
question, it may not be completely taken out from the bundle
wherein it was kept and it may also lose some weight on account of
time gap and may get affected on account of change of humidity
due to change in weather conditions in between the time of taking
sample and its examination at forensic lab. Furthermore, the
difference of weight, as suggested by learned counsel for appellant,
is too trivial and is in fact inconsequential and cannot be treated as
discrepancy in prosecution evidence and hence, it does not create
any doubt in the mind of the court.

16.  With respect to defect in framing of charge and consequential
prejudice to accused appellant, this court has gone through the
language of charge framed by the trial court and bare perusal of
charge reveals that the accused/appellant has been specifically
informed to the effect that on 22.08.2007 at about 07:30 A.M., 200
gms. of Opium have been recovered from the green polythene held
by accused/appellant in his right hand. A copy of the charge framed
against the appellant is mentioned below:-

"IRIY

# oo o sgv W =RrEh A =rrery \o o1,
dIAIIc 3T, STRIRTST U¥ [9#7/e1fgd SIRIT il §—
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TE [& fa7Id 22.8.2007 &I WHI 7:30 §I YId: d18q 149
gaEH H aVIeT & Ui o =gNar forerr Wil @ e o
319 Ylerd el g7 ARBAR &4 T3 3R 39 Heol
9P THT TATAT H YD Qlfed EF 4 Ube 8 VT Bl
iciefIT & 3G ¥ 200 U STBIH G¥HG §3 [oTIml Y@ Bl
3D GIT BIF AISHT TE oT| §9 HBIN 39T €T 8,20,
s SN v7 g gerf aRifE @ sdla qos
STNTET [T O §9 =1Tord & GvsiiT & &/

4 vaggrr sy A2l qar § 1& g ARy Sad
SINIT GV 9 I GINT 1547 ST |

fear®: 01.12.2007

JROB0 FT

Y GF “gJrgreft A/ =Jrgrerg go 1
dieftHita

SINIY 3HYFT B UghY GAIT d FHSAT TIT| I
SIRIY 31BN Y §Y [3eRIT F18T |

feqr®: 01.12.2007
JINOB0 &

Y GF “gJrgreft A/ =Jrgrerg go 1
drefrefia

17. Thus it is crystal clear that accused appellant was fully aware
that he is being charged for keeping 200 gms. of Opium without
there being any license to keep the same. The error appears to have
occurred in mentioning the section of the offence and in place of
“section 18" “section 20” has been mentioned. The law is well

settled in this regard that mere defect in the charge will not

vitiate the trial automatically but such eventuality gives an

occasion to the accused to prove or to show that serious prejudice
has been caused to him on account of the error/defect in framing of
charge. Chapter XVII of the Code of Criminal Procedure deals with
the framing of charge. The relevant provisions in this regard find
place in sections 211, 212, 213 & 215 of Cr.P.C. which are being
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quoted below:-

“211. Contents of charge- (1) Every charge under this
Code shall state the offence with which the accused is
charged.

(2) If the law which creates the offence gives it any
specific name, the offence may be described in the charge
by that name only.

(3) If the law which creates the offence does not give it
any specific name so much of the definition of the offence
must be stated as to give the accused notice of the matter
with which he is charged.

(4) The law and section of the law against which the
offence is said to have been committed shall be mentioned in
the charge.

(5) The fact that the charge is made is equivalent to a
statement that every legal condition required by law to
constitute the offence charged was fulfilled in the particular
case.

(6) The charge shall be written in the language of the
Court.

(7) If the accused, having been previously convicted of
any offence, is liable, by reason of such previous conviction,
to enhanced punishment, or to punishment of a different
kind, for a subsequent offence, and it is intended to prove
such previous conviction for the purpose of affecting the
punishment which the Court may think fit to award for the
subsequent offence, the fact date and place of the previous,
conviction shall be stated in the charge, and if such
statement has been omitted, the Court may add it at any time
before sentence is passed.

212-Particulars as to time, place and person- (1) The
charge shall contain such particulars as to the time and place
of the alleged offence, and the person (if any) against whom,
or the thing (if any) in respect of which. it was committed , as
are reasonably sufficient to give the accused notice of the
matter with which he is charged.

(2) When the accused is charged with criminal breach of
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trust or dishonest misappropriation of money or other
moveable property, it shall be sufficient to specify the gross
sum or, as the case may be, described the movable property
in respect of which the offence is alleged to have been
committed, without specifying particular items or exact dates,
and the charge so framed shall be deemed to be a charge of
one offence within the meaning of section 219.

Provided that the time included between the first and
last of such dates shall not exceed one year.

213. When manner of committing offence must be
stated- When the nature of the case is such that the
particulars mentioned in section 211 and 212 do not give the
accused sufficient notice of the matter with which he is
charged, the charge shall also contain such particulars of the
manner in which the alleged offence was committed as will
be sufficient for that purpose.

215. Effect of errors- No error in stating either the
offence or the particulars required to be stated in the charge,
and no omission to state the offence or those particulars,
shall be regarded at any stage of the case as material,
unless the accused was in fact mislead by such error or
omission, and it has occasioned a failure of justice.”

18. Like-wise, section 464 of Cr.P.C. deals with the effect of
omission to frame, or absence of, or error in charge. It states as
under:-

“464. Effect of omission to frame, or absence of, or
error in, charge- (1) No finding sentence or order by a Court
of competent jurisdiction shall be deemed invalid merely on
the ground that no charge was framed or on the ground of
any error, omission or irregularity in the charge including any
misjoinder of charge, unless, in the opinion of the Court of
appeal, confirmation or revision, a failure of justice has in fact
been occasioned thereby.

(2) If the Court of appeal, confirmation or revision is of
opinion that a failure of justice has in fact been occasioned, it
may-

(a) in the case of an omission to frame a charge, order
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that a charge be framed and that the trial be recommenced
from the point immediately after the framing of the charge.

(b)In the case of an error, omission or irregularity in the
charge, direct a new trial to be had upon a charge framed in
whatever manner it thinks fit:

Provide that if the Court is of opinion that the facts of the
case are such that no valid charge could be preferred
against the accused in respect of the facts proved, it shall
quash the conviction.”

The Hon’ble Apex Court, while deciding the reference in

the case of Willie (William) Slaney vs. State of Madhya
Pradesh reported in AIR 1956 SC 116, has elaborately discussed

the purpose and scope of framing of charge in a criminal trial and

has observed in following manner:-

20.

“Before we proceed to set out our answer and examine
the provisions of the Code, we will pause to observe that the
Code is a code of procedure and, like all procedural laws, is
designed to further the ends of justice and not to frustrate
them by the introduction of endless technicalities. The object
of the Code is to ensure that an accused person gets a full
and fair trial along certain well established and well
understood lines that accord with our notions of natural
jJustice.

If he does, if he is tried by a competent court, if he is
told and clearly understands the nature of the offence for
which he is being tried, if the case against him is fully and
fairly explained to him and he is afforded a full and fair
opportunity of defending himself, then, provided there is
“substantial” compliance with the outward forms of the law,
mere mistakes in procedure, mere inconsequential errors
and omissions in the trial are regarded as venal by the Code
and the trial is not vitiated unless the accused can show
substantial prejudice. That, broadly speaking, is the basic
principle on which the Code is based”.

In the present matter, the record shows that at the time of

framing of charge, the accused was heard and after framing of
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charge, it was read over and explained to the accused appellant, but
at that point of time he did not raise any grievance or objection
regarding any type of error or irregularity in framing of charge.

21. Similarly, the prosecution witnesses were examined in
presence of accused and his counsel, who clearly stated that 200
gms. of opium was recovered from the possession of the accused
appellant and hence, there was no occasion to have doubt in the
mind of the accused appellant that he was charged and was being
tried for illegal possession of 200 gms. of any substance other than
opium regarding which he was not having license. This fact was
again put to accused appellant by the Trial Court while putting
question no.2 at the time of his examination U/s 313 Cr.P.C. and his
answer to question no.2 goes to show that he was fully aware of the
accusation made against him. Furthermore, when the learned Trial
Court asked the accused appellant as to whether he wants to say
anything further, the accused appellant replied that no such opium
has been recovered from his possession. For ready reference, the
relevant question nos. 2 & 7 put by the learned Trial Court to the
accused and its reply by the accused appellant are being quoted

below:-

7R weqr 2—  dossqp 1 vwodgo TovE Rig
BT BT & & gbs TI JlId HI 79 gar o7 3N G
BT BT GET df Id+ 91T [& IHD GIRT GIeiiefiT 4 arwig
g/ 39 Y 9WH FEl & GEIRT [AfEe JEdN & & ga
g SrET TrAT [l YIoTafaa SN a1 dfovge @
WHE FAPY & Whd & dl YD WG GY STIPI T
qerdT off T ar e Qe s H Ybs &Y X Pl
gictlefl % @ict ¥ T [Fgferr yeref avrEe gair | ford 8w
Q@ T o BHeERar wr AT o Swd W B @ T
3T &l off TeIT VIS STWIF Bl aRIG] §Ic | dlell dl SThIH
BT I 200 T Faserr| Hd v B g7l B—1 SfHa B
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T YT qeT B B Hel HEY AT i 7T T g

Pl o H TIRIT HYD HBGHT Yol BTl | 3TIH §HD

Iqel H FIT BETT 57

geav— o T&l TerT &

T aeqr 7— a1 siust 3w 3N BEr 87

gcTv— TN BT 7ol o1 8T aNrae gl o1 SWd! SR
T W Y 47 g U< TN B AR J8T ggar &1 off | gferd 7
Hofl STBIH TF0SI0YI0TED H HYT FIeT Y QAT HY UNT H

HIE JHT FeHT TE 5L o1 7

22. This statement of accused appellant makes it amply clear that
the accused appellant was fully aware of the prosecution allegations
at every stage of the trial and the error in mentioning the provision
number of offence, while framing of charge, was not significant even
according to the accused himself. Thus the submission made by
learned counsel with regard to the error in framing charge is liable
to be rejected.

23. For next submission regarding non-compliance of mandatory
provision of section 42 & 50 of NDPS Act and illegality in the arrest
and the recovery from appellant, the record shows that PW.1 &
P.W.2 have categorically stated to the effect that the accused was
informed, orally as well in writing on the form prescribed for that
purpose, about his right to be searched before a Gazetted Officer or
Magistrate and moreover, PW.1 Gajram Singh has proved the
aforesaid documents as Exhibit Ka-1 which contains thumb
impression of accused Jograj. The memo of arrest and the document
regarding intimation of arrest of accused to the District Legal Aid
Committee has also been proved as Exhibit Ka-2. Like-wise the P.W.1
Sub-Inspector, Gaj Ram Singh had received information, when he
was on the patrol duty and he might not have chance to reduce the
same into writing and to dispatch it to the Superintendent of Police.

24. The position of law in this aspect of the matter as laid down
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by Hon’ble Apex Court in the case of State of Orissa vs.
Rajendra Tripathi reported in 2004 SCC (Crl.) 1586, enlightens

this court, wherein under similar set of facts, conclusion was drawn

in following manner: -

“8. It has to be noticed that before the trial Court and the
High Court the stand was taken by the accused persons
alleging non-compliance of Sections 42 and 50 of the Act.
The same was given up by the respondents in this appeal
and in our view rightly. Considering the time when search
and seizure was done, and the undisputed position that the
detection was made while the officers were on patrolling
duty, Section 42 has no application. Additionally the evidence
of PW.s. 1 & 5 clearly shows that the accused persons were
given the liberty to be searched in the presence of the
prescribed officer and they did not choose to be searched by
any person other than PW.5. Therefore, the plea related to
non-compliance of Section 50 as raised during trial and
before the High Court in addition to the concession, plea
regarding non-applicability of Sections 42 and 50 of the Act
is also without any substance. The residual question is
regarding custody of the contraband articles and corrections
in seizure memo. The evidence on record clearly shows that
the forwarding report clearly indicated that the articles were
being produced before the Magistrate. The order sheet of the
Magistrate shows that because he was busy he directed that
the articles should be produced on 10.8.1992 for the purpose
of collecting samples.”

In one another judgment in the case of Girdhari vs. State

of Rajasthan reported in (2010) 15 SCC 576, the Hon’ble Apex

Court dealt with the objection raised by the accused regarding non-

compliance of section 50 of NDPS Act and rejected such objection,

the relevant portion whereof may be usefully quoted herein below:-

“4. The learned counsel then argued that the mandatory
requirement of section 50 has also not been complied with
inasmuch as there was an error in the memo issued to the
appellants as to their right of being searched by a gazetted
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officer or magistrate. He pointed out that in the said memo
given to the appellants instead of word “magistrate”, the word
“Judicial Magistrate” is used which is not the requirement of
section 50 of the Act. We do notice that PW.7 while issuing
the memo to the appellants has used this word ‘judicial
magistrate” instead of the word “Magistrate” found in section
50 of the Act. But then the learned counsel is unable to point
out to us what prejudice is caused to the appellant by the
usage of the word ‘judicial magistrate” instead of the word
“Magistrate”. In the absence of any such prejudice being
caused to the appellants, we think this argument of learned
counsel for the appellants must also fail.”

26. Recapitulating facts of the case, it is found that apart from
above noted circumstances on the issue of compliance of section 42
and 50 as well as arrest of appellant and recovery of contraband,
the PW.1 was not cross-examined on these factual aspects of the
matter and as such, this court is satisfied that the provision of
section 42 and 50 of NDPS Act has been duly complied with by the
arresting police party and there is also no illegality in the arrest and
the recovery from appellant.

27.  With regard to the submission of non-compliance of section 52
of Narcotics Drugs & Psychotropic Substance Act, the record of the
case demonstrates that there is sufficient material on record to
satisfy this court about due compliance of the provision of section 52
of NDPS Act. The averment regarding compliance of section 52 of
NDPS Act is available in the recovery memo and first information
report itself. The PW.1 Sub-Inspector, Gaj Ram Singh and P.W.2
Constable Ran Singh have stated in their deposition before the court
that the accused appellant was informed about his right to be
searched in presence of a Gazetted Officer or Magistrate and in this
regard, his written consent was also taken and produced in the court
and was proved by P.W.1 as Exhibit Ka-1.

28.  Similarly, the submission with regard to the non-presence of
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independent witness is also not acceptable in as much as the
presence of independent witness during search is not mandatory.
Moreover in the present case, it has been stated by the prosecution
witnesses that they had tried to procure public witnesses but no one
came forward to become the witness of search and arrest. This
statement is not improbable, in view of the fact that the accused is
resident of the same vicinity, from where he was arrested. It is a
matter of common knowledge that the co-villagers normally don't
get ready to give evidence against another co-villager in criminal
matters. Furthermore, there is no such circumstance or material
available on record, which may discredit the evidence of the
searching officer who is responsible government servant. In this
regard, the relevant part of the judgment of Hon'ble Apex Court in
the case of Pon Adithan vs. Deputy Director, Narcotics
Control Bureau, Madras reported in (1999) 6 SCC 1, may be
referred, which reads thus:-

“6. It was next contended by Mr. Lalit that oral testimony
of a witness alone cannot be regarded as sufficient for
establishing that the requirement of Section 50(1) was
complied with. To support this contention he relied upon the
decision of this Court in T. P. Razak v. State of Kerala, 1995
Supp (4) SCC 256. In that case the Sub-Inspector of Police
had searched the accused and recovered brown sugar from
him. He deposed before the Court that before the accused
was searched he had asked the appellant whether he
wanted to be taken before a Gazetted Officer or a Magistrate
for the purposes of search and that the accused had replied
that it was not necessary. As this fact was not reflected either
in the F.I.R. or in the seizure mahazar and the independent
witness to the mahazar had not supported the version of the
Sub-Inspector this Court held that the prosecution had failed
to establish that there was compliance with the provision of
Section 50(1) of the Act. As it appears from the judgment the

trial Court in that case had not considered it necessary to
assess the evidence of Sub-Inspector of Police since it was
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of the view that it was not necessary to comply with the
provisions of Section 50(1). The High Court had also
proceeded on the basis that the said requirement of Section
50(1) is directory and, therefore, its non-compliance was not
fatal to the prosecution case. It was in the context of these
facts and circumstances that this Court held:
"Having regard to the fact that the FIR and
Seizure Mahazar do not mention about the appellant
having been asked before the search was conducted
as to whether he would like to be produced before a
Gazetted Officer or a Magistrate and the further fact
that PW.1, the other independent witness, also does
not state about this we are of the view that the
prosecution has failed to establish that there was
compliance with the provisions of Section 50 of the
Act before conducting the search of the appellant.”

In that case no clear finding was recorded regarding
credibility of the Sub-Inspector of Police who was the only
witness on the point. It was upon appreciation of the
evidence led in that case that it was held that the prosecution
had failed to establish that there was compliance with the
provisions of Section 50(1) while conducting the search of
the accused. We, therefore, cannot agree with the
submission of Mr. Lalit that this Court in that case has laid
down as a proposition of law that in absence of independent
evidence or any other supporting documentary evidence,
oral evidence of a witness conducting the search cannot be
regarded as sufficient for establishing compliance with the
requirement of Section 50(1).”

29. In view of totality of facts and circumstances detailed herein
above, there is no merit in the submissions made by learned counsel
for the appellant and this court finds that the prosecution has been
able to successfully prove its case beyond reasonable doubt. Hence,
the conviction of the appellant is liable to be upheld. On the
question of sentence, this court is of the view that the learned Trial

Court has considered the aspect of sentence in detail and has
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already taken a lenient view and as such, under facts and
circumstances of the case, there comes no occasion to alter or
reduce the sentence.

30. The present criminal appeal is devoid of merit and is dismissed

accordingly.

(Manju Rani Chauhan, J.)

Order Date :- 28.8.2019
Sushil/-



