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BENCH:
SINGH N.P. (J)
BENCH:

SINGH N.P. (J)
FAI ZAN UDDI N (J)

Cl TATI ON
1995 SCC. (6) 213 JT 1995 (7) 48
1995 SCALE (5)615

ACT:
HEADNOTE:
JUDGVENT:
JUDGVENT
Fai zan Uddin, J.
1. Leave granted.
2. This appeal at the instance of the plaintiffs has been

directed against the judgnment —and decree dated 5.2.1992
passed by the H gh Court of  Bonbay in Second Appeal No.
682/ 1981 reversing the judgnment and decree of the two Courts
bel ow passed in favour of the plaintiffs-appellants herein
The appellants herein shall be described as plaintiffs and
the respondents as defendants hereinafter for the sake of
conveni ence.
3. The following family tree wll indicate the inter se
relationship of the parties to the suit out of which the
present appeal arises.

Lachi Ram ( Dead)

Kashi Bai (first wife) Parwati Bai (second wife)
Pl ai ntiff/appell ant Def endant / r espondent
No. 1 No. 1

Sunita Bai (daughter Meena Bai (daughter from
from Kashi Bai) Parvati Bai) Defendant/
Pl aintiff/appellant No. 2 respondent No. 2

Pur shottam (son of Meena

Bai ) Def endant/respondent

No. 3
4, As would be clear fromthe fanily tree the plaintiff
No. 1 and defendant No. 1 are the two w dows of deceased
Lachiramwhile the plaintiff No. 2 is the daughter of
Lachiramfrom his first wfe. Kashi Bai and the defendant
No. 2 Meena Bai is his daughter from his second wfe,
Parvati Bai. The defendant No. 3, Purshottamis the son of
def endant No. 2. Meena and grand-son of |ate Lachiram The
plaintiffs brought this suit for separate possession by
partition of a double storey house, open plot and sone
agricultural lands as described in the plaint, situated at
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village Eklara, Taluka Miukhed. The plaintiffs clainmed half
share in the suit properties being the legal heirs of
deceased Lachiram It was alleged by the plaintiffs that
Lachiramduring his life time had given survey Nos.171/1,
160 and 159/3 to the plaintiff No. 1 towards her naintenance
in addition to a portion of suit house and placed the
plaintiff No. 1 in possession thereof and she becane ful
owner of the said land after the H ndu Succession Act, 1956
canme into force. It was alleged by the plaintiffs that
deceased Lachiram during his life time challenged the
plaintiffs ownership in respect of survey Nos.171/1, 160 and
159/3 by filing civil suit No. 138/1969 which was dism ssed
on 28.12.1970. The said judgnent was confirmed in first and
second appeals and thus the plaintiffs becane the absol ute
owner of the sane.

5. Further case of the plaintiffs was that during the life
time of Lachiramsurvey No. 111/2 and survey No. 129/7 were
purchased by Lachiramin the name of defendant No. 1 and
that survey No. 128/ A was received by defendant No. 1 during
the pendency of the suit as a result of a decision of
pendi ng suit between deceased Lachiram and one Naga and,
therefore, the sanme were also liable to partition and the
plaintiffs were entitled to half share by partition in the
said lands also. It was averred by the plaintiffs that the
def endants were requested for separate possession by
partition to the extent of their half share in the suit
property but the defendants were not agreeable for the sane
which led to the filing of the suit for partition.

6. The defendants  contested the “suit. In their witten
statement they denied the plaintiffs claim and took the
stand that deceased Lachiram at the tine of his death was
the owner only of survey Nos. 110/1, 218 and 149/1 It was
all eged that the defendant No. 1 had herself purchased
survey Nos. 127, 129/1 and 120/2 fromone Iranna on 21st
March 1354 fasli (1945 A D.) by a registered sale deed and
she was the exclusive owner with possession thereof and the
plaintiffs had no right over the sane and those | ands coul d
not be the subject nmatter of the partition. The defendants
though admitted the rel ati onship but denied the clai mof the
plaintiffs for partition on the ground that the defandant
No. 3, Purshottam son of Meena Bai was adopted by deceased
Lachi ram under the registered Deed of —Adoption dated
29.4.1970 and that Lachiram had also executed the Deed of
WIl on the sanme date i.e. dated 29.4.1970 in favour - of
Purshottam defendant No. 3 becueathing the suit properties
to the defendant No. 3 and as such the plaintiffs have no
right over any of the suit properties. Wth regard to survey
Nos. 172/1, 160 and 159/3 and the portion of ‘the house the
defendants took the plea that the same were given to the
plaintiffs for their maintenance and, therefore, they were
not entitled to claim any share in the suit properties.
Regarding the decisionin Civil Suit No. 138 of 1969 the
def endants contended that the same was not binding on them
as on the death of Lachiram the defendant No. 3 Purshottam
had becone the owner of those properties.

7. After appreciation of evidence on record adduced by the
parties the trial Court decreed the plaintiffs suit for
separate possession by partition. The trial Court recorded
the finding that the defendants had failed to establish the
adopti on of Purshottam by | ate Lachiram and the execution of
will in his favour in respect of the suit properties and
that Lachiram was the owner of all the properties in suit at
the time of his death in which the plaintiffs are entitled
to half share. The trial Court also recorded the finding
that the plaintiffs were the absol ute owner of |ands bearing
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survey Nos. 172/1, 160 and 159/3 of village Eklara. These
findings were further affirmed by the first Appellate Court
after evaluating the evidence, the Hgh Court took a
contrary view and reversed the findings recorded by the two
Courts. According to the Hgh Court the defendants had
proved the execution of Deed of Adoption and Deed of will in
accordance with law by reason of which the plaintiffs were
held not entitled to claimany share in the suit properties
and, therefore, after setting aside the judgnents and degree
of the two Courts bel ow di sm ssed the suit.

8. Lear ned counsel f or t he pl aintiffs-appellants
strenuously urged before us that the question of proof of
the Deed of Adoption and the Deed of will is a pure finding

of fact and, therefore, the Hi gh Court was not justified in
interfering with the findings of fact arrived at by the two
Courts below, in exercise of its power under Section 100 of
the Code of Cvil Procedure. It was submitted that the High
Court was not justified in substituting its own views on re-
apprai sal 'of the evidence on record for that of the two
| ower Courts and that the conclusions arrived at by the High
Court are based on conjectures and surmses. It was,
therefore, submitted that the inpugned judgrment of the High
Court shoul d be set aside.

9. It is no doubt true that after analysing the parties
evidence mnutely /'thetrial Court took a definite view that
the defendants had failed to establish that the plaintiff
No. 1, defendant No. 1 and deceased Lachiram had taken the
def endant No. 3. Purshottam in adoption. The trial Court
al so recorded the finding that the plaintiff No.. 1 was not a
party to the Deed of Adoption as the plaintiff No. 1 in her
evi dence has specifically stated that she did not sign the
Deed of Adoption nor she consented for such adoption of
Purshottam and for that reason she ~did not participate in
any adoption proceedings. On these findings the trial Court
took the viewthat the alleged adoption being against the
consent of Kashi Bai the plaintiff No. 1, it was not valid
by virtue of the provisions of (Section 7 of the Hi ndu
Adoptions and Maintenance Act, 1956. Section 7 of the Act
provi des that any nmale H ndu who is of sound mind and’'is not
a mnor has the capacity to take a son or - a daughter in
adoption. It provides that if he has a wife living, he shal
not adopt except with the consent of his wfe. In the
present case as seen fromthe evidence discussed by the
trial Court it is abundantly clear that plaintiff No. 1
Kashi Bai the first w fe of deceased Lachiram had not only
declined to participate in the alleged adoption proceedi ngs
but al so declined to give consent for the said adoption and,
therefore, the plea of alleged adoption advanced by the
defendants was clearly hit by the provisions of Section 7
and the adoption can not be said to be a valid adoption

10. This brings us to the question of the will alleged to
have been executed by deceased Lachiram in favour  of his
grand-son Purshottam the defendant No. 3. Section 68 of
Evi dence Act relates to the proof of execution of docunent
required by law to be attested. Admttedly, a Deed of wll
is one of such docunents which necessarily require by law to
be attested. Section 68 of the Evidence Act contenplates
that if a document is required by law to be attested, it
shal | not be used as evidence until one attesting wi tness at
| east has been called for the purpose of proving its
execution, if there be an attesting wtness alive, and
subject to the process of the Court and capable of giving
evidence. A reading of Section 68 will show that
"attestation" and "execution" are two different acts one
following the other. There can be no valid execution of a
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docunent which wunder the lawis required to be attested
without the proof of its due attestation and iif due
attestation is also not proved, the fact of execution is of
no avail. Section 63 of the Indian Succession Act, 1925 al so
| ays down certain rules wth regard to the execution of
unprivileged wills. Cause (C) of Section 63 provides that

the will shall be attested by two or nore wtnesses, each
one of whom has seen the testator sign or affix his mark to
the will or has seen sonme other person sign the will, in the

presence and by the direction of the testator, or has
received fromthe testator a personal acknow edgenent of his
signature or mark or the signature of such other person; and
each of the witnesses should sign the will in the presence
of the testator, but it shall not be necessary that nore
than one witness be present at the same time and no
particul ar formof attestation shall be necessary.
11. Here we may also take note of the definition of the
expression "attested" ~as contained in Section 3 of the
Transfer of Property Act which reads as under: -

"attested", in rel ation to an

i nstrument, neans and shall be deened

al ways to have neant attested by two or

nore w tnesses each of whom has seen the

executant sign or affix his mark to the

instrument, or has seen sonme other

person sign the instrunent in the

presence and by the direction of the

executant, or has received from the

executant a personal acknow edgenent of

his signature or. mark, or of the

signature of such other person, and each

of whom has signed the instrunment in the

presence of the executant but it shal

not be necessary that nore than one of

such witnesses shall have been present

at the sane tinme, and no particular form

of attestation shall be necessary."
Havi ng regard to the afore-nentioned definition an‘attesting
witness is a person who in the presence of an executant of a
docunent puts his signature or mark after he has either seen
the executant hinmself or sonmeone on direction of the
executant has put his signature or affixed his mark on the
docunent so required to be attested or after he has received
from the executant a personal acknow edgenent- of his
signature or nmark or the signature or mark of such other
person. In the present case the trial Court after a close
scrutiny and analysis of the evidence of the defendant No.
1, Snt. Parvati Bai, Vir Bhadra. Shei kh Nabi. Shivraj and
Gyanoba Patil who are wtnesses to the will recorded the
finding that none of them deposed that Lachiram had si gned
the said will before themand they had attested it. None of
them except Shei kh Nabi even deposed as to when the talk
about the execution of wll was held. The w tness Sheikh
Nabi, however, deposed that the talk about the wll also
took place at the time of the talk about the adoption. But
this witness too did not depose that deceased Lachiram had

signed the alleged will in his presence. In the absence of
such evidence it is difficult to accept that the execution
of the alleged will was proved in accordance wth |aw as

required by Section 68 of the Evidence Act read with Section
63 of the Indian Succession Act and Section 3 of the
Transfer of Property Act. It nay be true as observed by the
H gh Court that |aw does not enphasis that the w tness nust
use the |language of the Section to prove the requisite
nerits thereof but it is also not permissible to assume




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 5

sonething which is required by law to be specifically
proved. The High Court sinply assuned that Lachiram nust
have put his signature on the will Deed in the presence of
the attesting w tness Shei kh Nabi sinmply because the Deed of
Adoption is admtted by the witness to have been executed on
the sanme day. The Hi gh Court conmtted a serious error in
maki ng the observations that broad paraneters of Nabi’'s
evi dence woul d show that Lachiram executed the will in his
presence, that he signed the wll being part of the
execution of the testanent and this evidence in its correct
background would go to show that what was required under
Section 63 has been carried out in the execution of the
will. Wth respect to the High Court we nay say that these
findings of the Hgh Court are clearly based on assunption
and surm ses and, totally against the weight of the evidence
on record. The trial Court on a close and thorough analysis
of the entire evidence came to.a proper conclusion that the
will has not been proved in ‘accordance wth |aw which
finding has been further affirnmed by the |lower appellate
Court after~ an independent reappraisal of entire evidence
with which we find ourselves in agreenent as there was
hardly any scope or avalid reason for the Hi gh Court to
interfere wth.

12. Further, it nay not™ be out of place to nmention that
Sub-section (1) of Section 100 of the Code of Civi
Procedure explicitly  provides that an appeal shall lie to
the Hgh Court from every decree passed in appeal by any
Court subordinate 'to the H gh Court, if the Hgh Court is
satisfied that the case involves a substantial question of
| aw. Sub-section (4) of Section 100 provides that when the
High Court is satisfied that a substantial question of |aw
is involved in any case it shall fornulate that question
But surprisingly enough the H gh Court seens to have ignored
these provisions and proposed to reappreciate the evidence
and interfere with the findings of fact wthout even
formul ati ng any question of law. It has been the consistent
view of this Court that there is no jurisdiction to
entertain a second appeal on the ground of erroneous finding
of fact, based on appreciation of —the relevant” evidence.
There is a catena of decisions in support —of this view
Having regard to all the facts and circunmstances of the
present case discussed above, we are satisfied that there
was no justification for the High Court to interfere wth

the well reasoned findings of the two Courts below
Consequently, this appeal must succeed.
13. In the result the appeal is allowed, the judgnent and

decree passed by the H gh Court are set aside and that of
the trial Court is restored. W nmake no order as to costs of
this appeal. The respondents shall, however, bear the
plaintiffs cost incurred in trial Court and the /first
appel | ate Court.




