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ACT:

Saurashtra State Public Safety (Third Arendnment) Ordi-
nance (LXVI of 1949), ss. 9, 10, 11--Law enpowering State to
constitute Special Courts to try special classes of of-
fences--Constitutional validity--Contravention of fundamen-
tal right to equal protection of |aws--Essentials of valid
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classification--Del egation of |egislative powers--Constitu-
tion of India, arts. 13, 14.

HEADNOTE:

The Saurashtra State Public Safety Measures Ordi nance,
1948, was passed "to provide for public safety, naintenance
of public order and preservation of peace and tranquillity
in the State of Saurashtra." As crinmes involving violence
such as dacoity and rmurder were increasing, this O dinance
was anended by the Saurashtra State Public Safety Measures
(Third Anmendnent) O di nance, 1949, which, by secs. 9, 10 and
11, enpowered the State Governnent by notification in the
official gazette to constitute Special Courts of crimna
Jurisdiction for such areaas nmay be specified in the noti-
fication, to appoint Special Judges to preside over such
Courts ~and to. invest themw th jurisdiction to try such
of fences or classes of offences or such eases or classes of
cases as the CGovernment may, by general or special order in
witing, direct. The procedure laid down by
436
the Odinance for trial before such Courts varied from the
normal procedure prescribed by the Crimnal Procedure Code
intw material respects, viz., there was no provision for
trial by jury or with the aid of assessors, or for enquiry
before conmmitnent to sessions. In exercise of the powers
conferred by this Odinance the Governnent, by a notifica-
tion, constituted ‘a Special Court for certain areas and
enpowered that Court to try offences under sees. 183, 189,
302, 304, 307, 392 and certain other sections of the Indian
Penal Code which were specified in the notification

It was contended on behal f of the appellant who had been
convicted by the Special Court under secs. 302, 307 and 392
of the Indian Penal Code read with sec. 34, that the Odi-
nance of 1949 and the notificati on-above-nmentioned  contra-
vened Art. 14 of the Constitution and were therefore ultra
vires and voi d:

Hel d, per PATANJALI SASTRI C.J, FAZL ALI, MJHERJEA and
DAS JJ. --(MEHR CHAND MAHAJAN, CHANDRASEKHARA Al YAR and Bose
JJ. dissenting)--That the inpugned Ordinance in so far as it
aut horised the State CGovernnent to direct offences or class-
es of offences or classes of cases to be tried by the Spe-
cial Court did not contravene the provisions of Art. 14 -and
was not ultra vires or void. The notification issued under
the Ordi nance was al so not void.

PATANJALI SASTRI C. J.-- Al legislative differentation
is not necessarily discrimnatory. Discrimnation involves
an elenent of unfavourable bias, and it is in that = sense
that the expression has to be understood in the context.
Equal protection clainms under Art. 14 are examinedwith the
presunption that the State action is reasonable and. | justi-
fied. Though differing procedures mght involve disparity
in treatnment of persons tried under them such disparity is
not. initself sufficient to outweigh this presunption -and
establish discrimation unless the degree of disparity goes
beyond what the reason for its existence demands, e.g., when
it amounts to a denial of a fair and inpartial trial. The
i mpugned Ordi nance havi ng been passed to conbat the increas-
ing tenpo of certain types of regional crinme, the two-fold
classification on the lines of type and territory adopted by
the said Ordinance read with the notification issued there-
under was reasonable, and the degree of disparity of treat-
ment involved was in no way in excess of what the situation
demanded.
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Wile on the one hand it cannot be said that any
variation of procedure which operates materially to the
di sadvantage of the accused is discrimnatory and violates
Art. 14, the other extrene viewthat Art. 14 provides no
further constitutional protection to personal liberty than
what is afforded by Art. 21 is also wong,

FAZL ALl J.--A distinction nust be drawn between "dis-
crimnation w thout reason" and "discrinmination with reason”
437
The whole doctrine of classification is based on this dis-
tinction and on the well-known fact that the circunstances
whi ch govern one set of persons or objects may not neces-
sarily be the sane as those governi ng another set of persons
or objects so that the question of unequal treatnent does
not really arise as between persons governed by different
conditions and different sets of circunstances. The clear
recital of a definite objective.in the earlier Odinance and
the i npugned Ordinance which amended it, furnished a tangi-
ble and rational basis of classification and the Ordinance
and the notification did not violate Art. 14. [The Legisl a-
ture should however have recourse to legislation like this
only in very special circunstances.]

MJUKHERJEA J.--Where the legislative policy is clear
and definite and as an effective nethod of carrying out that
policy a discretion is vested by the statute upon a body of
adm nistrators or officers to nake sel ective application of
the law to certain classes or groups of persons, the statute
itself cannot be condemmed as a piece of discrimnatory
| egi sl ati on. In such cases, the power given to the execu-
tive body would inport a duty onit to classify the subject
matter of legislation in accordance wth the objective

indicated in the statute. |If the adm nistrative body pro-
ceeds to classify persons or things on a basis which has no
rational relation to the objective of the legislature, its

action can certainly be annulled as of fending against the
equal protection clause.

The preanble of the main Ordinance (I X of 1948) taken
along with the surrounding circunstances disclosed a  defi-
nite legislative policy and objective, and the inpugned
O di nance cannot therefore be held to  be unconstitutiona
nerely because it vested in the Government the authority to
constitute Special Courts and to specify the cl asses
of ,offences to be tried by such courts with a view to
achieve that objective. The notification issued by the
CGovernment was also not void as it did not-proceed on any
unreasonabl e or arbitrary basis but on the other hand there
was a reasonable relation between the classification made
b.y the notification and the objective that the (|egislation
had in view.

Though it is a sound and reasonable proposition that
when the nature of two offences is intrinsically “the sane
and they are punishable in the same manner, a person accused
of one should not be treated differently from a  person
accused of the other, yet in determ ning the reach and scope
of a particular legislationit is not necessary for the
| egislature to provide abstract synmretry. A too rigid
insistence on anything like scientific classification is
nei t her practicabl e nor desirable.

DAS J.--The relevant part of sec. 11 properly construed
and under st ood does not confer an uncontrolled and unguided
power on the State Governnent; on the contrary, the power
is controlled by the necessity of making a proper classifi-
cation
438
which is to be guided by the preanble in the sense that the
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classification nust have a rational relation to the object
of the Ordinance as recited in the preanble. The classifica-
tion effected by the inmpugned Ordi nance and the notification
thus satisfied the two conditions necessary for a wvalid
classification, viz., that it nust not be arbitrary but nust
be rounded on an intelligible differentia, and that differ-
entia rmust have a rational relation to the object sought to
be achieved by the Act. The Ordi nance and the notification
did not therefore contravene Art. 14 of the Constitution

MAHAJAN J.--Section 11 of the Ordinance suggests no
reasonable basis for classification either in respect of
of fences or in respect of cases, nor has it laid down any
neasure for the grouping either of persons or of cases or of
of fences, by which neasure these groups could be distin-
gui shed from those outside the purview of the Odinance.
The words used in the preanble to the main O dinance and the
fact that sec. 9 of the inmpugned Ordi nance provides that the
power can be exercised for any particular area cannot [limt
the pl ai n and unanbi guous | anguage of sec. 11, and the said
section . i's therefore unconstitutional

CHANDRASEKHARA Al YARJ.--Sections 9 and 11 do not |ay
down any classification.” The preanble to the earlier Odi-
nance al so indicates no classification as the object stated
there is a general one which has to be kept in view by every
enlightened Government or systemof administration. The
classification adopted in the notification alsois not a
rational one.

BOSE J.--The differentiation effected by the inpugned
Ordinance and the notification issued thereunder travels
beyond bounds which are | egitimte and the Ordi nance there-
fore offends Art. 14 and is invalid.

Held also, per curiam that the Ordinance was not in-
valid on the ground that it involved del egation of '|egisla-
tive powers.

The State of Wést Bengal v. Anwar Ali Sarkar
[1952] S.CR 284), 1In re Delhi~ Laws Act, 1912, etc.
[1951] S.C.R 7471 and King Enperor v. Benoarilal Sarma [72

(
(
I.A 57] referred to.

JUDGVENT:

CRIM NAL APPELLATE JURI SDICTION: Criminal Appeal No.
15 of 1951.

Appeal under Arts. 132(1) and 134(1)(c)-of the Constitu-
tion of India against the Judgnent and O'der dated 28th
February, 1951, of the Hi gh Court of Saurashtra ~at Rajkot
(Shah C. J. and Chhatpar J.) in Crimnal Appeal No. 162 of
1950, The mmterial facts appear in the Judgnent.

S.L. Chibber (amicus curia ), for the appellant, B. Sen
for the respondent.
439

1952. February 27. The following Judgrments  were
del i vered.

PATANJALI SASTRI C.J.--This appeal raises questions
under article 14 of the Constitution nmore or |ess
simlar to those dealt with by this Court in Crinminal Appea
No. 297 of 1951, The State of West Bengal v. Anwar Al
Sarkar(1l), and it was heard in part along with that appea
but was adjourned to enable the respondent State to file an
affidavit explaining the circunstances which led to the
enactment of the Saurashtra State Public Safety Measures
(Third Anmendnent) Ordi nance, 1949 (No. XLVI of 1949),
hereinafter referred to as the inmpugned O di nance.

As in the West Bengal case, the jurisdiction of the
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Special Court of Crimnal Jurisdiction, which tried and
convicted the appellant, was chall enged on the ground that
t he i npugned O di nance, under which the Court was constitut-
ed, was discrimnatory and void. The Cbjection was overrul ed
by the Special Judge as well as by the H gh Court of Sau-
rashtra on appeal and the appell ant now seeks a decision of
this Court on the point.

The i mpugned Ordi nance purports to anmend the Saurashtra
State Public Safety Measures Ordi nance (No. | X of 1948)
whi ch had been passed "to provide for public safety, mainte-
nance of public order and preservation of peace and tran-
quillity in the State of Saurashtra", by the insertion of
sections 7 to 18 which deal with the establishnment of Spe-
cial Courts of crimnal jurisdiction in certain areas to try
certain classes of offences in accordance with a sinplified
and shortened procedure. Section 9 enpowers the State by
notification to constitute Special Courts for such ’areas as
may be specified'in the notification and section 10 provides
for appointnment of Special Judges to preside over such

courts. . ‘Section 11 enacts that the Special Judge shall try
"such offences or classes of offences or such cases or
classes of cases as the CGovernnent may, by general or

special order in witing; direct",
(1) Since reported as [1952] S.C. R 284. 57

57
440
Then foll ow provisions prescribing the procedure applicable
to the trial of 'such offences. ~The only wvariations in
such procedure fromithe normal procedure in crimnal trials
in the State consist of the abolition of trial by jury or
with the aid of assessors and the elimnation of the inquiry
before commitment in sessions cases. Even under the nornal
procedure trial by jury is not conpulsory unless the CGovern-
ment so directs (sections 268 and 269 (1)). while assessors
are not really nenbers of the court and their opinion is not
bi nding on the judge with whomthe responsibility for the
decision rests. Nor can the commtnent proceeding in a
sessions case be said to be an essential requirenent /' of a
fair and inpartial, trial, though its dispensation my
involve the deprivation of certain -advantages which an
accused person may ot herw se enjoy. Thus the variations from
the normal procedure are by no neans cal culated to inperi
the chances of a fair and inpartial trial

In exercise of the power conferred by sections 9, 10
and 11, the Governnent issued the notification No. H35-5-C
dated 9/11 February, 1950, directing that a Special Court
shall be constituted for certain special areas and that it
shall try certain specified of fences which included of f ences
under sections 302, 307 and 392 read with section 34 of/ the
I ndian Penal Code (as adapted and applied to the State of
Saurashtra) for which the appellant was convicted-and sen-
tenced.

It is contended on behal f of the appellant that section
11 and the notification referred to above are discrimnatory
in that the offences alleged to have been committed by the
appellant within the specified areas are required to be
tried by the Special Judge under the special procedure,
whil e any person committing the same offences outside those
areas would be tried by the ordinary courts under the ordi-
nary procedure. It is also urged that sections 9 and 11 by
enpowering the State Governnment to establish a Special Court
and to direct it to try under a special procedure such
of fences as may be notified by the Governnent, in effect,
aut hori se the Government to
441
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amend section 5 of the Criminal Procedure Code read with the
Second Schedule (as adapted and applied to the State of
Saurashtra), which provides that "all offences wunder the
I ndian Penal Code shall be investigated, enquired into,
tried and otherwi se dealt with according to the provisions
herei nafter contai ned", and that del egation of such power to
the executive Governnment was beyond the conpetence of a
| egi sl ature and was, therefore, void.

On the first point, many of the considerations which
wei ghed with me in upholding the constitutionality of sec-
tion 5 (1) of the West Bengal Special Courts Act, which is
in identical terns with section 11 of the inpugned Act,
apply a fortiori to the present case. The Wst Bengal case
(1) arose out of a reference by the State Government of
certain individual cases to the Special Court for trial and
1 there expressed the viewthat it was wong to think that
classification was something that nmust sonehow be di scover a-
ble in every piece of legislation or it would not be |egis-

| ati on. That way of regarding classification, | pointed out,
tended only to obscure the real nature of the problens for
whi ch we have to find solution. ~In the present case, howev-

er, the State Government referred not certain individua
cases but offences of certain kinds committed in certain
areas and so the objection as to discrimnatory treatnment is
nore easily answered on the Iine of reasoning indicated in
ny judgnent in the West Bengal case (1). Again, the varia-
tions fromthe nornmal procedure authorised by the inpugned
Ordinance are |ess disadvantageous to the 'persons tried
bef ore the Special Court than under the West Bengal Act. It
was, however, said that any variation in procedure which
operates materially to the disadvantage of such persons was
discrimnatory and violative of article 14. On the other

hand, it was contended on behalf of the respondent. State
that, in the field of personal liberty, the only constitu-
tional safeguards were those specifically. provided in

articles 20 to 22, and 'this Court having held in

(1) [1952] S.C R 284.

442

Copal an’s case (1) that any procedure prescribed by |aw
satisfies the requirenents of article 21 (the only “article
rel evant here) the inmpugned Ordi nance which prescribes a
special procedure for trial of offences falling within-its
anbit could not be held to be wunconstitutional. Rel i ance
was placed on a decision of a Full Bench of the Hyderabad
H gh Court (Abdur Rahim and others v. Joseph A" Pinto and
others (2) which seens to | end sone support to this view

am however, of opinion that neither of these extreme con-
tentions i s sound.

Al legislative differentiation is not necessarily /dis-
crimnatory. In fact, the word "discrimnation" does not
occur in article 14. The expression "discrinnate  against"
is used in article 15 (1) and article. 16(2), and it | neans,
according to the Oxford Dictionary, "to make an adverse
distinction with regard to; to distinguish unfavourably from

ot hers". Di scrimnation thus involves an el enent of unfa-
vourable bias and it is in that sense that the expression
has to be wunderstood in this context. |If such bias is

di scl osed and is based on any of the grounds nmentioned in
articles 15 and 16, it may well be that the statute wll,
wi thout mnore, incur condemmation as violating a specific
constitutional prohibition unless it is saved by one or
other of the provisos to those articles. But the position
under article 14 is different. Equal protection clains
under that article are examined with the presunption that
t he State action is reasonable and justified. This pre-
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sunption of constitutionality stems fromthe w de power of
classification which the |legislature nust, of necessity,
possess in naking |laws operating differently as regards
different groups of persons in order to give effect to its
pol i ci es. The power of the State to regulate crinina
trials by constituting different courts wth different
procedures according to the needs of different parts of its
territory 1is an essential part of its police power--

(cf. Mssouri v. Lewis)(3). Though the differing

(1) [1950] S.C.R 88. (3) 101 U S.22
(2) A l.R 1951 Hyderabad I1.
443

procedures mght involve disparity in the treatment of the
persons tried under them such disparity is not by itself
sufficient, in nmy opinion, to outweigh the presunption and
establish discrimnation unless the degree of disparity goes
beyond what the reason for its existence demands as, for
i nstance, = when it anmpbunts to a denial of a fair and inpar-

tial trial. It is, therefore, not correct to say that arti-
cle 14 ‘provides no further ~constitutional protection to
personal liberty than what is afforded by article 21

Notwi t hstanding that its w de general |anguage is greatly
qualified in its practical application by a due recognition
of the State’s necessarily wi de powers of |egislative clas-
sification, article 14 remmins an inportant bulwark agai nst
di scrimnatory procedural |aws.

In the present case, the affidavit filed on behalf of
the respondent State by one of its responsible officers
states facts and figures relating to an increasing nunber
of incidents of |ooting, robbery, dacoity, nosecutting and
nmur der by maraudi ng gangs of dacoits in certain-areas of the
State, and these details support the claimthat "the securi-
ty of the State and public peace were jeopardi sed and that
it becane inpossible to deal with the offences that were
commtted in different places in separate courts of |aw
expedi tiously." The statenent concludes by pointing out that
the areas specified in the notification were the "nmain zones
of the activities of the dacoits as mentioned above.” The
i mpugned Ordi nance having thus been passed to conbat t he
increasing tenpo of certain types of regional crine, the
two-fold classification on the lines of type and territory
adopted in the inmpugned Ordinance, read with the notifi-
cation issued thereunder, is, in ny view, reasonable and
valid, and the degree of disparity of treatnment involved is
in no way in excess of what the situation denanded.

On the second point, the appellant’s |earned  counse
clainmed that the majority viewin In re The Del hi Laws Act,
1912, etc.(1l) supported his contention. He attenpted to make
this out by piecing together certain dicta
(1) [1951] S.C.R 747.

444

found in the several judgnments delivered in that case. Wile
undoubtedly certain definite conclusions were reached by the
majority of the Judges who took part in the decision in
regard to the constitutionality of certain specified enact-
nents, the reasoning in each case was different and it is
difficult to say that any particular principle has been laid
down by the nmjority which can be of assistance in the
determ nation of other cases. | have there expressed ny
view that legislatures in this country have plenary authori -
ty to delegate their power to nake laws to subordinate
agenci es of their choice and such del egati on, however inex-
pedient or wundesirable politically, is «constitutionally
conpetent. | accordingly reject this contention. It follows
that the Special Judge had jurisdiction to try the appell ant
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and the persons accused along with him
As the nmajority concur in overruling the preliminary
objection the appeal will be heard on the nerits.

FAZL ALl J.--This is an appeal by one Kathi Raning
Rawat, who has been convicted under sections 302, 307 and
392. read wth section 34 of the Indian Penal Code and
sentenced to death and to seven years’ rigorous inprison-
nent. The appellant was tried by a Special Court constitut-
ed under the Saurashtra State Public Safety Measures(Third
Amendnment) O di nance, 1949 (Ordinance No. LXVI of 1949),
whi ch was issued by the Raj pramukh of Saurashtra on the 2nd
Noverber, 1949, and his conviction and sentence were upheld
on appeal by the State H gh Court. He has preferred an
appeal to this Court against the decision of the H gh Court.

The principal question which arises in this appeal is
whet her the O dinance to which reference has been nade is
void wunder article 13(1) of the Constitution on the ground
that it violates the provisions of article 14. It appears
that on the 5th April, 1948, the Rajpranukh of Saurashtra
State priomulgated an O dinance called the Criminal Proce-
dure Code, 1898 (Adaptation) O dinance, 1948 (Ordi nance No.
X'l of
445
1948), by which "the Crimnal Procedure Code of the Dom nion
of India as in forcein that Donminion onthe 1st day of
April, 1948" was nmde applicable to the State of Saurashtra
with certain nodifications. |In the  sane -nonth, another
Ordi nance called the Saurashtra State Public Safety Measures
O di nance (Ordinance No. |X of 1948) was promul gated, which
provided among other things for the detention of persons
acting in a manner prejudicial to public safety, naintenance
of public order and peace and tranquillity in the State.
Subsequently, on the 5th Novenber, 1949, the Ordinance wth
whi ch we are concerned, nanely, the Saurashtra State Public
Safety Measures (Third Amendnment) Ordinance, 1949, was
promul gat ed, which purported to anend the previ ous O dinance
by inserting in it certain provisions which may be suma-
rised as follows :--

Section 9 of the Ordinance enpowers the State Governnent
by notification in the Oficial Gazette to constitute Spe-
cial Courts of crimnal jurisdiction for such area as nmay be
specified in the notification. Section 11 provides that a
Speci al Judge shall try such offences or classes of offences
or such cases or classes of cases as the State Government
may, by general or special order in witing, direct. Sec-
tions 12 to 18 lay down the procedure for the trial of cases
by the Special Judge, the special features of which are as
follows :--

(1) The Special Judge may take cognizance offences
wi t hout the accused being commtted to his court for trial

(2) There is to be no trial by jury or with the aid of
assessors;

(3) The Special Judge should 'ordinarily record a neno-
randum only of the substance of the evidence of each wt-
ness; and

(4) The person convicted has to appeal to the H gh Court
within 15 days fromthe date of the sentence.

446

The Ordinance further provides that the provisions of
sections 491 and 526 of the Code of Crimnal Procedure shal
not apply to any person or case triable by the Specia
Judge, and the High Court may call for the record of the
proceedings of any case tried by a Special Judge and nay
exerci se any of the powers conferred on an appellate court
by sections 423, 426, 427 and 428 of the Code.
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From the foregoing summary of the provisions of the

Ordinance, it will appear that the difference between the
procedure laid down in the Crimnal Procedure Code and the
procedure to be followed by the Special Judge consi sts

mainly in the following matters: -

(1) Were a case is triable by a court of session, no
conmitment proceeding is necessary, and the Special Judge
may take cogni zance wi thout any conmitnent;

(2) The trial shall not be by jury or with the aid of
assessors;

(3) Only a nenorandum of the substance of the evidence
of . each witness is ordinarily to be recorded;

(4) The period of Iimtation for appeal to the H gh Court
is curtailed; and

(5) No court has jurisdiction to transfer any case from
any Special Judge, or to nake an order under section 491 of
the Crimnal Procedure Code.

It appears that pursuant to the provisions contained in
sections 9, 10 and 11 of the Ordi nance, the State Government
i ssued a Notification No. H 35-5-C, dated the 9/11th Febru-
ary, 1951, directing the constitution of a Special Court for
certain areas nentioned in a schedule attached to the Noti -
fication and enpowering such court to try the follow ng
of fences, namely, ~offences under sections 183, 189, 190,
212, 216, 224, 302, 304, 307, 323-335, 341-344, 379-382,
384-389 and 392-402 of the Indian Penal Code, 1860, as
adapted and applied to the State of Saurashtra, and nost of
t, be offences under 'the. O dinance of 1948.

447

In the course of the hearing, an affidavit was filed by
the Assistant Secretary in the Hone Departnent of the Sau-
rashtra Governnent, stating that since the .integration of
different States in Kathiawar in the beginning of 1948 there
had been a series of crimes against public peace and that
had led to the pronulgation of O dinance No. | X of 11948,
whi ch provided anmong ot her things for detention of ' persons
acting in a nmanner prejudicial to public safety and’/ mainte-
nance of public order in the State. Notwi t hstanding’ this
Ordi nance, the crimes went on increasing and there occurred
nunerous cases of dacoity, murder, nosecutting, ear-cutting,
etc. for sone of which certain notorious gangs were respon-
si bl e, and hence Ordinance No. LXVI of 1949 was promnul gated
to anend the earlier Ordinance and to constitute Specia
Courts for the speedy trial of cases arising out~ of the
activities of the dacoits and other «crimnals guilty of
viol ent crimes.

As has been already indicated, the main _contention
advanced before us on behalf of the appellant is that the
Ordi nance of 1949 violates the provisions of article 14 of
the Constitution, by laying down a procedure which is/ dif-
ferent fromand | ess advantageous to the accused “than the
ordinary procedure laid down in the Crininal Procedure Code,
and thereby discrimnating between persons who are to be
tried under the special procedure and those tried under the
normal procedure. |In support of this argunent, reliance is
placed on the decision of this court in The Slate of West
Bengal v. Anwar Ali Sarkar and Gajen Mali (Cases Nos. 297
and 298 of 1951) (1), in which certain provisions of the
West Bengal Special Courts Act, 1949, have been held to be
unconstitutional on grounds simlar to those urged on behal f
of the appellant in the present ease. A conparison of the
provisions of the Ordinance in question with those of the
West Bengal Act will show that several of the objectionable
features in the latter enactnment do not appear in the Odi-
nance,
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(1) [1952] S.C.R 284.
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but, on the whole, | aminclined to think that that circum
stance by itself will not afford justification for upholding

the Ordinance. There is however one very inportant differ-
ence between the West Bengal Act and the present Ordinance
which, in ny opinion, does afford such justification, and
shall try to refer to it as briefly as possible.

I think that a distinction should be drawn between"dis-
crimnation wthout reason” and’ ’'discrinmnation with rea-
son”. The whol e doctrine of classification is based on this
distinction and on the well-known fact that the circum
stances which govern one set of persons or objects may not
necessarily be the sane as those governi ng another set of
persons or objects, so that the question of unequal treat-
ment does not really arise as between persons governed by
di fferent  conditions  and di fferent sets of circum
stances. 'The nmain objection to the Wst Bengal Act was
that it permtted discrimnation "wthout reason" or with-
out any rational basis. Having laid down a procedure which
was materially different fromand | ess advantageous to the
accused than the ordinary procedure, that Act gave uncon-
trolled and unguided authority to the State GCovernnent to
put that procedure into operation in the trial of any case
or class of cases or any offence or class of offences.
There was no principle to be found in that Act to contro
the application of  the discrimnatory provisions or to
correlate those provisions to some tangible 'and rationa
obj ective, in such a way as to enabl e anyone reading the Act
to say :--If that is the objective, the provisions as to
special treatment of the offences seemto be quite suitable
and there can be no objection to dealing with a particular
type of offences on a special footing. The mere nmention of
speedier trial as the object of the Act did not cure the

def ect, because the expression "speedier trial" standing by
itself provided no rational basis/ of classification. It
was nerely a description of the result sought to be

achieved by the application of the special procedure laid
down in the Act’ and afforded no help-in determning what
cases required speedier trial
449

As regards the present Ordinance, we can discover _a
guiding principle within its four corners, which cannot but
have the effect of linmiting the application of the specia
procedure to a particular category of offences only and
establish such a nexus (which was missing in the Wst Benga
Act) between offences of a particular category and the
object wth which the Odi nance was pronul gated, as should
suffice to repel the charge of discrinm nation and  furnish
some justification for the special treatnment of those of-
fences. The Ordinance, as | have already stated, purported
to anend another Odinance, the object of which was to
provide for public safety, maintenance of public order —and
preservation of peace and tranquillity in the State. It was
not disputed before us that the preanble of the origina
Ordinance would govern the anending Odinance also, and
the object of promulgating the subsequent Ordinance was the
same as the object of promulgating the original Odinance.
Once this is appreciated, It is easy to see that there is
sonething in the Odinance itself to guide the State Govern-
nment to apply the special procedure not to any and every
case but only to those cases or offences which have a ra-
tional relation to, or connection with, the main object
and purpose of the Ordinance and which for that reason
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become a class by thenselves requiring to be dealt with on
a special footing. The clear recital of a definite objective
furnishes a tangible and rational basis of classification to
the State Government for the purpose of applying the provi-
sions of the Odinance and for choosing only such offences
or cases as affect public safety, nmaintenance of public
order and preservation of peace and tranquillity. Thus,
under section 11, the State Governnent is expected to
select only such offences or class of offences or class of
cases for being tried by the special court in accordance
with the special procedure, as are calculated to affect
public safety, maintenance of public order, etc., and under
section 9, the use of the special procedure nust necessarily
be confined to only disturbed areas or those areas where
adopti on of
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public safety neasures i's necessary. That this is how the
Ordinance was intended to be understood and was in fact
understood, is confirmed by the Notification issued on the
9/ 11th February by the State CGovernnent in pursuance of the
Ordinance. That Notification sets out 49 offences under the
I ndi an Penal Code as adapted and applied to the State and
certain other offences punishable under the O dinance, and

one can see at once that all these offences directly
affect the naintenance of public order and peace and tran-
quillity. The Notification also specifies certain ar eas

in t he State over which only the special- court is to
exercise jurisdictiion. There can be no dispute that if the
State Legislature finds that l'amessness and crinme are
ranpant and there is a direct threat to peace and. tranquil -
lity in certain areas withinthe State, it is conpetent to
deal with offences which affect the maintenance of public
order and preservation of peace and tranquillity in_ those
areas as a class by thenselves and to provide that. such
of fences shall be tried as expeditiously as possible in
accordance with a special procedure-devised for the purpose.
This, in my opinion, is in plain/language the rationale of
the Odinance, and it will be going too far to say that in
no case and under no circunstances can a |egislature |ay
down a special procedure for the trial of a particular class
of offences, and that recourse to a sinplified and |ess
cunbrous procedure for the trial of those offences, -even
when abnormal conditions prevail, will anobunt to a violation
of article 14 of the Constitution. | am satisfied that
this case is distinguishable fromthe case relating to the
West Bengal Act, but | also feel that the |Iegislatures
shoul d have recourse to | egislation such as the present only
in very special circunstances. The question of referring
i ndi vidual cases to the special court does not arise inthis
appeal, and | do not wi sh to express any opinion on. it.
Certain other points were urged on behalf of the appel-
lant, namely, that the O dinance suffers from excessive
del egation of |egislative authority, and that
451
the Rajpranukh had exceeded his powers in amending the
provi sions of the Crinminal Procedure Code. These contentions
were found to be devoid of all force and have to be reject-
ed.

In the result, | would hold that the Saurashtra State
Public Safety Measures (Third Amendnent) Ordinance is not
unconstitutional, and accordingly overrule the objection as
to the jurisdiction of the special court to try the appel-
| ant.

MAHAJAN J.--The principal point for decision in the appea
i s whether section 11 of the Saurashtra State Public Safety
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Measures (Third Armendnent) O dinance (No. LXVI), 1949. which
cane into force on 2nd Novenber, 1949, is hit by article 14
of the Constitution inasmuch as it nentions no basis for the
differential treatment prescribed in the Ordinance for tria
of crimnals in certain cases and for certain offences.
Section 11 of the Ordinance is in these terns :--

"A Special Judge shall try such offences or classes of
of fences or such cases or classes of cases as the Covernment
of the United State of Saurashtra may, by general or specia
order in witing, direct."

This section is in identical terns with section 5(1) of
the West Bengal Special Courts Act (Act X of 1950). Section
5(1) of that Act provided as follows :--

"A Special Court shall try such offences or classes of
of fences or cases or classes of cases, as the State Covern-
ment rmay, by general or special order in witing, direct."
The question whether section 5(1) of the Bengal Act (X of
1950) mwas hit by article 14 of the Constitution was an-
swered in the affirmative by this court in The State of
West Bengal v. Anwar Ali Sarkar etc.(1l) In that case | was
of the opinionthat even if the statute on the face of it
was not discrimnatory, it was so inits effect and opera-
tion inasmuch as it vested in the executive governnent
unregul ated official discretion and therefore had to be
adj udged wunconstitutional. Section 11 of the O dinance,
like section 5(1)

(1) [1952] S.C.R 1284.
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of the West Bengal Act, suggests no reasonable basis or
classification either in respect of offences or in respect
of cases. It has laid down no neasure for the  grouping
ei ther of persons or of cases or of offences by which neas-
ure these groups could be distinguished fromthose outside
the purview of the special Act. The State Government can
choose a case of a person sinilarly situate and hand it over
to the special tribunal and | eave the case of another person
in the same circunstances to be tried by the procedure laid
down in the Crimnal Procedure Code. It can direct that the
offence of sinple hurt be tried by the special tribuna
while a nmore serious offence be tried in the-ordinary way.
The notification in this case fully illustrates the point.
O fence of sinple hurt punishable with two years’ rigorous
i mprisonnment is included in the list of offences to be tried
by the Special Judge, while a nore serious offence of the
same ki nd puni shable with heavi er punishnment under section
308 is excluded fromthe list. It is the mischief of section
11 of the Ordinance that makes such discrimnation possible.
To ny mnd, offences falling in the group of 'sections. 302
to 308, Indian Penal Code. possess compbn characteristics
and the appellant can reasonably conmplain of hostile dis-

crimnation. | amtherefore of the opinion that section 11
of the Ordinance is unconstitutional and the conviction of
the appellant under the Ordinance by the special judge is
bad and nust be quashed. There will be a retrial of the

appel l ant under the procedure prescribed by the Code of
Crim nal Procedure.

The contention of the |learned counsel for the State
that the provisions of the Ordinance are in sone respects
di stingui shable from the provisions of the Wst Benga
Special Courts Act cannot be sustained. Reference was made
to section 9 of the Ordinance which is in these terns :-

"The GCovernment of the United State of Saurashtra
may by notification in the official gazette constitute
Special Courts of criminal jurisdiction for such area as may
be specified in the notification."
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This sectionis in the sane terns as section 3 of the West

Bengal Special Courts Act. It only empowers the State

CGovernment to constitute Special Courts for any area or for
the whole of the State of Saurashtra in the |ike nmanner in
which section 3 enpowered the West Bengal Covernnent to
constitute special courts for the whole of the State or any
particular area, It does not in any way Iimt or curtai
the power conferred on the State Government by the provi-
sions of section 11. Reference was al so nade to the pream
ble of the original Odinance which uses the famliar con-
venti onal phraseol ogy:

"An Odinance to provide for public safety, naintenance
of public order and preservation of peace and tranquillity
in the State of Saurashtra."

These words cannot limt the plain and unanmbi guous | anguage
of section 11 of the Ordinance which authorises the State
CGovernment to send any case or conmt persons guilty of any
offence to the special judge for trial by the procedure
prescribed in the O dinance.

MUKHERJEA J.--The appel | ant before us was tried,along with
two other persons, by the Special Judge, Court of Crimna
Jurisdiction, Saurashtra State, on charges of nurder, at-
tempted murder and robbery under sections 302, 307 and 392
of the Indian Penal Code read with section 34. By his
j udgrment dated 20t h Decenber, 1950, the Special Judge con-
victed the appellant on all the three charges and sentenced
himto death under section 302 and to seven years’ rigorous
i mprisonnent both under sections 307 and 392 of the Indian
Penal Code. The conviction and sentences were upheld by the
Hi gh Court of Saurashtra on appeal. The appellant has now
cone to this court on the strength of acertificate  granted
by the Hi gh Court under articles 132(1) and 134(1)(c) of the
Constitution.

The appeal has not been heard on its merits as yet. It was
set down for hearing on certain prelimnary points  of |aw
raised by the |earned counsel for the appellant attacking
the legality of the entire trial on the ground that section
11 of the Saurashtra Public
454
Safety Measures Odinance No. XLVI of 1949 passed by the
Raj pramukh of Saurashtra as well as the Notification issued
by the State Government on 9/11th February, 1951,  under
whi ch the Special Court was constituted and the trial held,
were void and inoperative. The first and the main ground
upon which the constitutional validity of the section and
the notification has been assailed is that  they are in
conflict wth the provision of article 14 of the Constitu-

tion. The other point raised is that the provision of
section 11
the Odinance is illegal as it anmounts to del egation

of essential |egislative powers by the State Legislature to
the Executive.

So far as the first point is concerned, the |earned
counsel for the appellant has placed great reliance upon-the
majority decision of this court in two anal ogous appeals
from the Calcutta H gh Court (being cases Nos. 297 and 298
of 1951) (1), where a sinilar question arose in regard to the
validity of section 5 (1) of the West Bengal Special Courts
Act, 1950. In fact, it was because of our pronouncenent in
the Calcutta appeals that it was considered desirable to
have the present case heard on the prelimnary points of
I aw.

It is not disputed that the | anguage of section 11 of
the Saurashtra Ordinance, with which we are now concerned,
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is identically the sane as that of section 5 (1) of the West
Bengal Special Courts Act. The wording of the section is as
fol |l ows:

"11. Jurisdiction of Special Judges--A Special Judge
shall try such of fences or classes of offences or such cases
or classes of cases as the Governnent of the United State of
Saurashtra nmay, by general or special order in witing,
direct."

In the West Bengal Act there is a further provision em
bodied in clause (2) of section 5 which |lays down that no
such direction as is contenplated by clause (1) could be
given in respect of cases pending before ordinary crimna
courts at the date when the Act cane into force. No such
exception has been made in the Saurashtra Ordinance. In the
Cal cutta cases referred

(1) Since reported as [1952] S.C. R 284
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to above, the notification under section 5(1) of the West
Bengal 'Act directed certain individual cases in which speci-
fied persons were involved to be tried by the Special Court
and it was held by the Hi gh Court of Calcutta that section 5
(1) of the West Bengal Special Courts Act to the extent that
it enpowers the State Government to direct any case to be
tried by Special Courts was void as offending against the
provision of the equal protection clause in article 14 of
the Constitution; and this view was affirnmed in appeal by a
majority of this court, Wth regard to the renmining part of
section 5(1), which authorises the State Government to
direct, "offences, classes of  offences...or classes of
cases" for trial by Special Courts, the mgjority of the
Judges of the Calcutta Hi gh Court were of opinion that it
was not obnoxious to article 14 of the Constitution.. In the
present case the notification, that was issued by the Sau-
rashtra State CGovernment on 9/11th February, 1951, did not
relate to individual cases. The notification constituted in
the first place a Special Court inthe areas specified in
the schedul e. It appointed in the next place a judge to
preside over the Special Court and finally gave a’ list of
offences with reference to appropriate sections of the
I ndian Penal Code which were to be tried by the Specia
Judge. If the view taken by the Chief Justice of the Cal-
cutta Hgh Court and the majority of his colleagues is
right, such notification and that part of section 11 of the
Ordi nance, wunder which it was issued, could not be chal-
| enged as being in conflict with article 14 of the Constitu-
tion. This point did cone up for consideration before us in
the appeal s against the Calcutta decision with reference to
the corresponding part of section 5 (1) of the Wst Benga
Act, but although a mpjority of this court concurred in
di smissing the appeals, there was no such majority in the
pronouncenent of any final opinion on this particular point.

In nmy judgment in the Calcutta appeals | was sceptica
about the correctness of the view taken upon this point by
the | earned Chief Justice of the Calcutta H gh Court and the
majority of his colleagues. The

59
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consi deration that weighed with ne was that as the |earned
Judges were definitely of opinion that the necessity of
speedier trial., as set out in the preanble, was too el usive
and wuncertain a criterionto formthe basis of a proper
classification, the authority given by section 5 (1) of the
Special Courts Act to the State Governnent to direct any
cl ass of cases or offences’ to be tried by the Special Court
woul d be an unguided authority and the propriety of the
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classification nade by the State Governnent that is said to
be implied in the direction could not be tested with refer-
ence to any definite legislative policy or standard. M.
Sen appearing for the State of Saurashtra, has argued be:
fore us that in this respect the Saurashtra O di nance stands
on a different footing and he has referred in this connec-

tion to the preanble to the original ordinance as well as
the circunstances which necessitated the present one. As
the question is an inmportant one and is not concluded by our
previous decision, it merits, in ny opinion, a carefu

consi der ati on.

It may be stated at the outset that the Crimnal
Procedure Code of Indiaas such has no application to the
State of Saurashtra. After the State acceded to the Indian
Uni on, there was an Ordinance pronul gated by the Rajpramukh
on 5th of April, 1948, which introduced the provisions of
the Crimnal Procedure Code of-India (Act V of 1898) with
certain nodifications into the Saurashtra State. Anot her
ordi nance, known as the Public Safety Masures O dinance,
was passed on the 2nd of April, 1948, and this ordinance,
like simlar other public safety neasures obtaining in other
States, provided for preventive detention, inposition of
collective fines, control of essential supplies and simlar
other matters. On 11th of Novenmber, 1949, the present
ordi nance was passed by way of anendnment of the Public
Saf ety Measures Ordinance and inter alia it nmade provisions
for the establishnment of special courts. Section 9 of this
Ordi nance enpowers the State Governnent to constitute spe-
cial courts of crimnal.jurisdiction for such areas as may
be specified in the notification. Section 10 relates to
appoi nt nent .
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of Special Judges who are to preside over such courts and
section 11 |lays down that the Special Judge shall try ' "such
of fences or classes of offences......... or classes of
cases as the Governnent of United State of Saurashtra nmay,
by general or special order in witing, direct." The proce-
dure to be followed by the Special Judges is set out in
sections 12 to 18 of the Ordinance.  In substance the Spe-
cial Court is given the status of a sessions court, although
conmittal proceeding is elinmnated and so also is trial by
jury or wth the aid of assessors. The Special Judge  has
only to nmake a nenorandum of the evidence and he can refuse
to summon any witness if he is satisfied after exam nation
of the accused that the evidence of such witness would not
be material. Section 16 (1) curtails the period of " linmta-
tion within which an accused convicted by the Special Judge
has to file his appeal before the Hi gh Court and clause (3)
of the section provides that no court shall have jurisdic-
tion to transfer any case from any Speci al Judge or make any
order under section 491 of the Criminal Procedure Code. The
ordinance certainly |acks sone of the nost objectionable
features of the West Bengal Act. Thus it has not taken away
the Hi gh Court’s power of revision, nor does it expose the
accused to the chance of being convicted of a major offence
though he stood charged with a minor one. There is also no
provision in the ordinance simlar to that in the West
Bengal Act which enables the court to proceed with the tria
in the absence of the accused. But although the ordi nance in
certain respects conpares favourably with the West Benga
Act, the procedure which it lays down for the Special Judge
to follow does differ on material points from the nornal
procedure prescribed in the Crimnal Procedure Code; and as
these differences abridge the rights of the accused who are
to be tried by the Special Court, and deprive themof cer-
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tain benefits to which they woul d otherwi se have been enti-
tl ed under the general |law, the ordinance prina facie nakes
discrimnation and the question has got to be answered
whet her such discrimnation brings it in conflict wth
article 14 of the Constitution.
458

The nature and scope of the guarantee that is inplied in
the equal protection clause of our Constitution have been
expl ained and discussed in nore than one decision of this
court and do not require repetition. It is well settled that
a legislature for the purpose of dealing with the conplex
problems that arise out of an infinite variety of hunman
rel ati ons, cannot but proceed upon sone sort of selection or
classification of persons upon whomthe legislation is to
operate. The consequence of ‘such classification would un-
doubtedly be to differentiate the persons belonging to that
class from others, but-that by itself would not make the
| egi sl ation obnoxi ous to the equal protection clause. Equal -
ity prescribed by the Constitution would not be violated if
the statute operates equally on all persons who are included
in the group, and the classification is not arbitrary or
capricious, but bears a reasonable relation to the objective
which the legislationhas in view. The legislature is given
the utnost latitude in nmaking the classification and it is
only when there is/a pal pabl e abuse of power and the differ-
ences nade have no rational relation to the objectives of
the legislation, ' that necessity of ~judicial interference
ari ses.

Section 11 of the Saurashtra O dinance so far as it is
material for our present purpose |lays down that ~a Specia
Court shall try such offences or classes of offences...or
classes of cases as the State Governnent may....direct".
This part of the section undoubtedly contenplates a classi-
fication to be nmade of offences and cases but no classifica-
tion appears on the ternms of the statute itself which nerely
gives an authority to the State Governnment to determ ne what
cl asses of cases or offences are to be tried by the specia
tribunal. The question arises at the outset as to whether
such statute is not on the face of it discrimnatory 'as it
conmits to the discretion of an admnistrative body or
officials the duty of making selection or classification for
purposes of the legislation; and there isa still further
guestion, nanely, by what tests, if any, is the propriety of
the adm nistrative action to be adjudged and what woul d be
the renedy of the aggrieved person if the
459
classification nade by the administrative body is arbitrary
or capricious ?

It is a doctrine of the Anerican courts which seens to
ne to be well-founded on principle that the equal protection
clause can be invoked not nerely where discrimination ap-
pears on the express terms of the statute itself, but also
when it is the result of inproper or prejudiced execution of
the law (1). But a statute will not necessarily be condem
ned as discrimnatory, because it does not make the classi-
fication itself but, as an effective way of carrying out its
policy, vests the authority to do it in certain officers or
administrative bodies. |Illustrations of one class of such
cases are to be found in various regulations in the U S A
whi ch are passed by States in exercise of police powers for
the purposes of protecting public health or welfare or to
regul ate trades, business and occupations which nay becone
unsaf e or dangerous when unrestrai ned. Thus there are regu-
| ati ons where discretion is lodged by law in public officers
or boards to grant or withhold licence to keep taverns or
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sell spirituous liquors(2), or other comodities like
mlk(3) or cigarettes(4). Simlarly, there are regul ations
relating to appointnment of river pilots(5) and ot her
trained men necessary for particularly difficult j obs
and in such cases, ordinarily, conditions are laid down by
the statute, on conpliance with which a candidate is consid-
ered qualified. But even then the appoi ntnent board has got
a discretion to exercise and the fact of the candidate for a
particular post is submitted to the judgnent of the officer
or the board as the case nay be. It is true that these cases
are of a somewhat different nature than the one we are
dealing with; but it seens to ne that the principle underly-
ing all these cases is the same. The whole problemis one
of choosing the nethod by which the legislative policy is to
be effectuated. As has been observed by Frankfurter J. in

(1) Vide Weaver on Constitutional Law, p. 404.

(2)Crow ey v. Uhristensen; 137 U.S. 86.

(3) Peopl e of the State of New York v. Job. E, Van De
Carr, 199 U. S.552.

(4) ‘@undling v. Chicago, 177 U.S. 183.

(5) Kotch v. Board of River Port Pilot Conm ssioners,
330 U. S.552.
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Ti nger V. Texas(1), "l aws are not abstract
propositions...but are expressions of policy arising out of
specific difficulties addressed to the attainnent of specif-
ic ends by the use of specific remedies.” In ny opinion, if
the legislative policy is clear and definite and as an
ef fective nmethod of carrying out that policy a discretion is
vested by the statute upon-a body of admnistrators or
officers to nake sel ective application of the |aw to certain
cl asses or groups of persons, the statute itself cannot be

condemmed as a piece of discrinmnatory |egislation. After
all "the law does all that is needed when it does all that
it can, indicates a policy.... ~and seeks to bring wthin
the lines all simlarly situated so far as its neans
allowm(2)’"’. In such eases, the power given to the executive

body would inport a duty on it to classify the  subject-
matter of legislation in accordance with the objective
indicated in the statute. The discretion that is conferred
on of ficial agencies in such circunstances is not an un-
gui ded discretion; it has to be exercised in conformty wth
the policy to effectuate which the direction is given-and it
is inrelation to that objective that the propriety of the
classification would have to be tested. If-the ~adm nistra-
tive body proceeds to classify persons or things on-a basis
which has no rational relation to the objective of the
| egislature, its action can certainly be annul lled as of f end-
i ng agai nst the equal protection clause. On the other hand,
if the statute itself does not disclose a definite policy or
objective and it confers authority on another to nmake sel ec-
tion at its pleasure, the statute would be held on the face
of it to be discrimnatory irrespective of the way in. which
it is applied. This, it seens to ne, is the true principle
underlying the decision of the Supreme Court of America in
Yick W v. Hopkins(3). The object of the ordinance of the
Cty and County of San Francisco, which came up for consid-
eration in that case, was, as found by the court, not to
regul ate laundry business in that locality in the interests
of the general public(4). The business was

(1) 310 U.S. 141 at 147.

(2) Vide Buck v. Belt, 274 U S. 200, 208.

(3) 118 U. S. 356.

(4) Vide the observations of Field J. in Cowmey v. Chris-
tensen, 137 U. S. 86, 94.
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harmess in itself and useful to the community. No policy
was i ndicated or object declared by the legislature, but an
uncontroll ed discretion was given to the Board of Supervi-
sors who could refuse license at their pleasure to anybody
carrying on laundry business in wooden buildings. The
classification contenplated by the statute was an arbitrary
classification depending on the caprice of the Board, and
consequently it was condemmed as discrinmnatory on the face
of it;its application against the Chinese was a confirmation
of the discrimnatory character and the really hostile
intention of the legislation. | would be inclined to think
that the West Bengal case, which we have decided already,
cones wthin the purview of this principle, as the desira-
bility of "speedier trial", which is hinted at in the pream
ble to the West Bengal Act, is too vague, elusive and uncer-
tain a thing to-anmount to an enunciation of a definite
pol i cy or objective on the basis of which any proper classi-
fication 'could be made. the matter has been left to the
unfettered discretion of the State Governnent which can
classify —offences or cases in-any way they Ilike without
regard to any objective and as such the statute is open to
the chal |l enge of meking arbitrary discrimnation. The point
that requires consideration is, whether the Saurashtra
Ordi nance presents /any di stinguishing features or occupies
the sane position as the West Bengal Act ?

As has been stated already, section 11 of the Saurash-
tra Odinance is worded in exactly the sane nanner as sec-
tion 5(1) of the West Bengal Special Courts Act; and that
part of it, with which we are here concerned, authorises the
State Governnent to direct any cl asses of of fences or cases
to be tried by the special tribunal. The State Governnent,
therefore, has got to nake a classification of cases or
of fences before it issues its directions to the | Specia
Court. The question is, on what basis is the «classification
to be made ? If it depends entirely upon the pleasure of the
State Governnent to nake any classification it likes, wth-
out any guiding principle at all. it cannot certainly be a
proper «classification, Wich requires that a  reasonable
relation must exi st
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between the classification and the objective that the | egis-
lation has in view On the other hand, if the |egislature
indicates a definite objective and the discretion has been
vested in the State Government as a neans of achieving that
object, the law itself, as | have said above, cannot be held
to be discrimnatory, though the action of the State Govern-
ment may be condemmed if it offends against the equal . pro-
tection clause, by making an arbitrary selection.. Now, the
earlier ordinance, to which the present one is a subsequent
addition by way of amendnent, was passed by the Rajpranukh
of Saurashtra on 2nd April, 1948. It is described as an
ordi nance to provide for the security of the State, mainte-
nance of public order and mai ntenance of supplies and serv-
ices essential to the community in the State of Saurashtra.
The preanble to the ordi nance sets out the objective of the
ordinance in identical terns. It is to be noted that the
integration of several States in Kathiawar which now form
the State of Saurashtra, was conpleted sone tine in Febru-
ary, 1948. It appears fromthe affidavit of an officer of
the Home Governnment of the Saurashtra State that soon after
the integration took place, an alarm ng state of |aw essness
prevailed in some of the districts within the State. There
were gangs of dacoits operating at different places and
their number began to increase gradually. As ordinary |aw
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was deened insufficient to cope with the nefarious activi-
ties of those crimnal gangs, the Saurashtra Public Safety
Measures Ordi nance was pronul gated by the Raj pramukh on 2nd
April, 1948. The ordi nance, as stated already, provided
principally for preventive detention and inposition of
collective fines’; and it was hoped that armed wth these
extraordi nary powers the State Governnent would be able to
bring the situation under control. These hopes, however,
were belied, and the affidavit gives a long list of offences
in which murder and nose-cutting figure conspicuously in
addition to looting and dacoity, which were conmtted by the
dacoits during the years 1948 and 1949. 1In view of this
ugly situation in the Star, the new O di nance was
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passed on 11th of Novenber, 1949, and this ordinance pro-
vides inter alia for the establishment of Special Courts
which are to try offenders wnder a special procedure.
Acting ~under section 11 of the O dinance, the Governnent
issued a notification on 9/11th February, 1950, which Con-
stituted " a Special Court for areas specified in the sched-
ul e. and here again the affidavit shows that all these areas
are included in the districts of Gohilwad, Madhya Saurashtra
and Sorath, where the tribe of marauders principally flour-
i shed. The object of passing this new ordinance is identi-
cally the sanme for which the earlier ordinance was passed,
and the preanble to the latter, taken along with the sur-
roundi ng circunstances. discloses a definite 1egislative
policy which has been sought to be effectuated by the dif-

ferent provisions contained in the enactnent. If Specia
Courts were considered necessary to cope with an abnornm
situation. it cannot be said that the vesting of “authority

in the State Governnent to select offences for trial by such
courts is in any way unreasonabl e.

In the |light of the principles stated already, I am
unable to hold that section 11 of the Ordinance in so far as
it authorises the State Government to direct classes of
of fences or cases to be tried by the Special Court offends
agai nst the provision of the equal protection clause in our
Constitution. If the notification that has been issued by
the State CGovernnent proceeds on any arbitrary or unreasona-
bl e basis, obviously that could be chall enged as unconstitu-
tional. It is necessary, therefore, to examne the terns of
the notification and the list of offences it has prescribed:

The notification, as said above, constitutes a Specia
Court for the areas nmentioned in the Schedul e and appoints
M. P.P. Anand as a Special Judge to preside over the Spe-
cial Court. The offences triable by the Special ~Court are
then set out with reference to the specific sections of the
I ndi an Penal Code. M. Chibber attacks the classification of
offences made in this list primarily on the ground that
while it nentions offences of a particular character, it
excludes at the same tinme other offences of a cognate | char-
acter in reference to
60
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which no difference in treatnent is justifiable. It is
poi nted out that while section 183 of the Indian Penal Code
is nentioned in the list, sections 184, 186 and 188 which
deal with simlar offences are excluded. Simlarly the 1list
does not nention section 308, Indian Penal Code, though it
mentions section 307. The |earned counsel relies in this
connection upon the decision of the Suprene Court of Anerica
in Skinner v. Cklahoma(l). |In that case the question for
consi deration related to the constitutionality of a certain
statute of Oklahona which provided for sterilization of
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certain habitual crimnals who were convicted two or nore
times in any State of felony involving noral turpitude. The
statute applied to persons guilty of larceny, which was a
felony, but not to enbezzlenent, and it was held that the
legislation violated the equal protection clause. It is
undoubt edly a sound and reasonabl e proposition that when the
nature of two offences is intrinsically the sane and they
are punishable in the sane nanner, a person accused of one
should not be treated differently froma person accused of
the other, because it is an essential principle underlying
the equal protection clause that all persons sinilarly
circunmstanced shall be treated alike both in privileges
conferred and liabilities inposed. At the sane tine it 1is
to be noted as Douglas J. observed in the very case that in
determ ning the reach and scope of particular legislation it
is not necessary for thelegislature to provide abstract
symmetry. "It may mark and set-apart the classes and types
of problens according to the needs and as dictated or sug-
gested by experience." A too rigid insistance therefore on
a thing like scientific classification is neither practica-
ble nor desirable. It istrue that the notification nen-
tions section 183 of the Indian Penal Code, though it onits
section 184; but | amunable to hold that the two are iden-
tically of the same nature. Section 183 deals with resist-
ance to the taking of property by the lawful authority of
public servant; while section 184 relates to obstructing
sal e of property offered for sale

(1) 316 U. S. 535.
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by authority of public servant. Section 186 on the other
hand does not relate to the taking of property-at all, but

is concerned with obstructing a public servant in the dis-
charge of his public duties. Then again | amnot sure that

it was incunbent upon the State ~CGovernnent to i ncl ude
section 308, Indian Penal Code, in the [ist sinply
because they included section 307. 1t is true that cul pable

hom cide as well as attenpt to nurder are specified in the
list; but an attenpt to conmit cul pabl e homcide is certain-
ly a less heinous offence and the State GCovernnment m ght
think it proper, having regard to all the facts known to
them that an offence of attenpt to commit cul pable hom cide
does not require a special treatnent.

Be that as it may, | do not think that a nmeticul ous
exam nation of the various offences specified in the [Iist
with regard to their nature and puni shnent is necessary for
purposes of this case. The appellant before us was accused
of nurder puni shable under section 302 of the Indian Pena
Code. There is no other offence, |I believe, ‘described in
the Indian Penal Code, which can be placed on an identica
footing as nurder. Even cul pabl e homi cide not ampunting to
murder is something | ess heinous than murder, although it
finds a place in the list. In nmy opinion, the appellant can
have no right to conplain if he has not been aggrieved in
any way by any unjust or arbitrary classification. As he.is
accused of nurder and dacoity and no offences of a simlar
nature are excluded fromthe list, | do not think that it is
open to himto conplain of any violation of equal protection
clause in the notification. There are quite a nunber of
of fences specified in the notification and they are capable
of being grouped under various heads. Sinply because cer-
tain offences which could have been nentioned along wth
simlar others in a particular group have been onitted
therefrom it cannot be said that the whole list is bad.
The question of inequality on the ground of such om ssion
can be raised only by the person who is directed to be tried
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under the specia
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procedure for a certain offence, whereas for conmission of a
simlar offence not mentioned in the |list another person has
still the advantages of the ordinary procedure open to him
In my opinion, therefore, the first point raised on behalf
of the appell ant cannot succeed.

The other point urged by the | earned counsel for the
appel lant which relates to the question of delegation of
| egislative authority by the Rajpramukh to the State Govern-
ment admits, | think, of a short answer. It is conceded by
the | earned counsel that the facts of this case are identi-
cal with those of King Enperor v. Benoarilal Sarma (1) which
was decided by the Privy Council. 1In fact, the | anguage of
section 5 of the Special Criminal Courts Odinance (No. 11
of 1942) which cane up for consideration in that case is
alnrost the sane as that of section 11 of the Saurashtra
Ordi nance. It was held by the Privy Council that it was not
a ease of 'del egated legislation at all, but nerely an exam
pl e of the not uncommon | egi sl ative arrangenment by which the
| ocal application of the provision of a statute is deter-
m ned by the judgnment of a local administrative body as to
its necessity. |In other words, it was a case of conditiona
legislation comng within the rule of Queen v. Burah (2).
The pronouncenent of the Judicial Commttee in Benoarilal’s
case (2) has been accepted and acted upon by this court in
nore than one case and it is too late nowto question its
correct ness. My conclusion, therefore, is that both the
prelimnary points nmust be disallowed and the appeal should
be heard on its nerits.

DAS J. --The appellant before us was tried by a Specia
Court constituted under the Saurashtra Public Safety Meas-
ures (Third Amendnent) O di nance No. LXVI of 1949 ‘for of-
fences alleged to have been committed by hi munder sections
302, 307 and 392 of the Indian Penal Code. On Decenber 20,
1950, he was found guilty of the offences charged  agai nst
him and was convicted and sentenced to death under section
302,

(1) 72 1. A 57. (2) 3 App. Cas. 889.
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I ndi an Penal Code, and to seven years rigorous inprisonnent
under each of the charges under sections 307 and 392, |ndian
Penal Code, the sentences of inprisonment running _concur-
rently- He appealed to the Hi gh Court of Saurashtra but the
Hi gh Court, by its judgnent pronounced on February 28, 1951
rejected his appeal and confirmed his conviction and the
sentences passed by the Special Court. By its order made on
March 21, 1951, however, the High Court granted hima . cer-
tificate for appeal to this Court both under article 132 and
article 134 (1) (c) of the Constitution. This appeal has
accordingly been filed in this Court.

A prelinminary point has been raised by | earned counse
for the appellant, nanmely, that the Special Court had no
jurisdiction to try this case and the whole trial and con-
viction have been illegal and void ab initio and shoul d  be
gquashed in limne. It is necessary, for the disposal of the
prelimnary objection, to refer to the provisions of the
Ordi nance and the circunmstances in which the Special Court
cane to be constituted.

In the beginning of 1948 the different States in Kathia-
war were integrated into what is now the State of Saurash-
tra. About that tine different dacoits indulged in |aw ess
activities in Kathiawar and in particular in the area now
known as the districts of Gohilwad and Madhya Saurashtra and
on the outskirts of Sorath that was formerly a district in
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Junagadh State. Their activities gathered such strength and
virul ence that the security of the State and t he mai nt enance
of public peace becanme seriously endangered. In order to
check their nefarious activities the Rajpramukh of the State
of Saurashtra on April 2, 1948, promul gated O di nance No. |X
of 1948. The preanble of the Ordinance recited that it was
"expedient to provide for public safety, maintenance of
public order and preservation of peace and tranquillity in
the State of Saurashtra." that Odinance gave power to the
State CGovernment to make orders, anobngst other things, for
detaining or restricting the novenents or

468

actions of persons and inpose collective fines. The Rajpra-
nmukh on April 5, 1948, pronul gated anot her Ordi nance No. Xl |
of 1948 which extended to the State of Saurashtra the provi-
sions of the Code of Criminal Procedure (Act V of 1898)
subj ect to certain-adaptations and nodifications nentioned
in the Schedul e'thereto. It appears fromthe affidavit of
Rami krai ~ Bhagwandas Vesavada, Assistant Secretary in the
Hone Departnent, Government of Saurashtra, that the Odi-
nance was not sufficient to cope with the activities of the
gangs of dacoits and that cases of |ooting, dacoity, rob-
bery, nose-cutting and nurder continued as before and indeed
increased in nunber, frequency and vehemence and it becamne
i npossible to deal 'with the offences at different places in
separate Courts of |aw expeditiously. I'n view of the seri-
ous situation prevailing in those districts the State of
Saurashtra considered it necessary to constitute Specia
Courts and to provide for a special procedure of trials so
as to expedite the disposal of cases in which offences of
certain specified kinds had been commtted. The  Rajpranukh
of Saurashtra accordingly, on Novenber 2, 1949, pronul gat-
ed Odinance No. LXVI of 1949 called "The Saurashtra State
Public Safety Measures (Third Amendnent) O di nance, | 1949"
whereby it amended the Saurashtra State Public Safety 'Meas-
ures Odinance (No. I X of 1948). By section 4 of the Odi-
nance No. LXVI of 1949 several sections were added to Odi-
nance No. |X of 1948. Three of the sections thus added,
which are naterial for our present purposes, were sections
9, 10 and 11 which run as follows :--

"9. Special Courts.--The Government of the United State
of the Saurashtra may by notification in the Oficial  Ga-
zette constitute Special Courts of Crimnal Jurisdiction for
such area as may be specified in the notification

10. Speci al Judges.--The CGovernnent of-the United State
of Saurashtra may appoint a Special Judge to preside over a
Special Court constituted under section 9 for any area any
per son who has been
469
a Sessions Judge for a period of not |ess than 2 years under
the Code of Crinminal Procedure, 1898, as applied to the
United State of Saurashtra.

11. Jurisdiction of Special Judges.--A Special ‘Judge
shall try such of fences or classes of offences or such cases
or classes of cases as the Government of the United State of
Saurashtra nay, by general or special order in witing,
direct."

Pursuant to the provisions of the Ordinance as anended
the State of Saurashtra issued a notification, the materia
part of which is as follows :-

"No. H 35-5-C--1n exercise of the powers conferred by
sections 9, 10 and 11 of the Saurashtra State Public Safety
Measures Ordi nance, 1948, (Ordinance No. | X of 1948), here-
inafter referred to as the said Ordinance), Covernnent is
pl eased to direct-
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(i) that a Special Court of a Crimnal Jurisdiction
(hereinafter referred to as the said Court) shall be consti-
tuted for the areas, mentioned in the schedule hereto an-
nexed, and that the headquarters of the said Court shall be
at Raj kot ,

(ii) that M. P.P. Anand shall be appointed as a Spe-
cial Judge to preside over the said Court and

(iii) that the Special Judge hereby appointed shall try
the followi ng offences, viz.....

(a) offences under sections 183, 189, 190, 212, 216 224,
302, 304. 307,323 to 335, 341 to 344, 379 to 382 384 to 389
and 392 to 402 of the Indian Penal Code 1860 (XLV of 1860),
as adapted and applied to the United State of Saurashtra,
and

(b) all offences under the said Odinance, except an
of f ence puni shabl e under sub-section (6) of section 2 of the
said Ordinance, in'so far as it.relates to the contravention
of an order made under cl ause (a) of subsection (1) of the
said section.”
The appel | ant- havi ng been charged with of fences incl uded
in the Notification he was tried by the Special Court wth

the result | have nentioned. The prelimnary objection
rai sed on his behalf is that section
470

11 of the Odinanceis invalidin that  (a) it offends
against article 14 of our Constitution, and (b) it autho-
rises illegal delegation of |egislative power to the State
Gover nment .

In support of the first ground on which the prelimnary
objection is rounded relianceis placed by |earned coun-
sel for the appellant on the judgment of this Court in Case
No. 297 of 1951 (The State of Wst Bengal ~v. Anwar Al
Sarkar). That case was concerned with the validity of the
trial of the respondent therein by a Special Court | consti-
tuted under the provisions of the West Bengal Special Courts
Act, 1950 (West Bengal Act X of 1950). The preanble to that
Act recited that it was "expedient to provide /‘for the

speedier trial of certain offences". Sections 3, 4 and 5
(1) of the West Bengal Special Courts Act, 1950,  reproduced
substantially, if not verbatim the provisions of sections

9, 10 and 11 of the Saurashtra Ordinance of 1948 as subse-
quently anmended. The notification issued by the State of
West Bengal under that Act was, however, different from the
notification issued by the State of Saurashtra in that the
West  Bengal notification directed certain specific "cases"
to be tried by the Special Court constituted under the West
Bengal Special Courts Act. That notification had obviously
been issued under that part of section 5 (1) of the  West
Bengal Special Courts Act which authorised the State Govern-
nent to direct particular "cases" to be tried by the Specia
Court. A nmgjority of this court held that at “any rate
section 5 (1) of the West Bengal Special Courts Act  in so
far as it authorised the State to direct "cases" to be tried
by the Special Court and the notification issued thereunder
of fended agai nst the provisions of article 14 of the Consti -
tution and as such were void under article 13. The Saurash-
tra notification, however, has been issued quite obviously
under that part of section 11 which authorises the State
Covernment to direct "offences’ ', "classes of offences" or
"classes of cases” to be tried by the Special Court and the
guestion before wus on the present appeal is whether that
part of section 11 under
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which the present notification has been issued offends
agai nst the equal protection clause of our Constitution. It
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is contended that the opinion expressed by the majority of
this Court in" the Wst Bengal case on the corresponding
part of section S (1) of the West Bengal Special Courts Act
was not necessary for the purposes of that appeal and re-
qui res reconsi deration.

After referring to our previ ous deci si ons in
Chiranjit Lal Choudhury v. The Union of India and Qhers
(1) and The State of Bonmbay v.F.N Balsara (2), | sunmmarised
t he meani ng, scope and effect of article 14 of our Constitu-
tion, as | understand it, 1in ny judgnent in t he West
Bengal case which | need not repeat but to which I fully
adhere. It is now well established that while article 14
forbids class legislation it does not forbid reasonable
classification for the purposes of legislation. |In order
however, to pass the test of permissible classification, two
condi tions nust be fulfilled, namely, (i) that the classifi-
cation nust be rounded on an intelligible differentia which
di stingui shes persons or things that are grouped together
fromothers | eft out of the group, and (ii)that that differ-
entia must have a rational relation to the object sought to
be achieved by the Act. ~Wiat is necessary is that there
must be a nexus between the basis of classification and the
obj ect of the Act.

It wll be noticed that section 11 of the Saurashtra
Ordi nance, |ike section 5 (1) of the West Bengal Speci al
Courts Act, refers to four distinct -categories, nanely,
"of fences", "classes of offences", "cases" and "classes of

cases" and enmpowers the State Government to direct any one
or nore of these categories to be tried by the Special Court
constituted wunder the Act. The expressions "offences",
"classes of offences" and "classes of cases" clearly indi-
cate and obviously inply a process of classification of
of fences or cases.

(1) [1950] S.C,R 869.

(2) AI.R (1951),S,C, 318 at p. 326 ; [1951] S.C.R 682.

61
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Prima facie those words do not contenplate any particular
of fender or any particular accused in any particul ar’ case.
The enphasis is on "offences", "classes of offences" or
"classes of cases." The classification of "offences" by
itself is not calculated to touch any individual as such

although it may, after the classification is nmde, —affect
all individuals who may comit the particul ar of fence. In
short, the classification inplied in this part of the sub-
section has no reference to, and is not directed -towards,
the singling out of any particular person as an object of
hostile State action but is concerned only with the grouping

of "offences", "classes of offences" and "cl asses of cases"
for the purposes of the particular legislation as recited in
its preanble.

An argunment was raised, as in the West Bengal ease, that
even this part of the section gave an uncontrolled and
ungui ded power of classification which mght well be exer-
cised by the State Governnent capriciously or "with an evi
eye and an unequal hand" so as to deliberately bring about
i nvidious discrimnation between nan and man al t hough
both of themwere situated in exactly the sane or sinilar

circunmstances. | do not accept this argunent as sound, for,
the reasons | adopted in my judgnent in the Wst Bengal case
in repelling this argunment apply with equal, if not wth
greater, force to the argunent directed against the validity
of the Saurashtra Ordinance. It is obvious that this part
of section 11 of the Ordi nance which, like the correspondi ng

part of section 5 (1) of the West Bengal Special Courts Act,
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confers a power on the State Governnent to nake a classifi-
cation of "offences", "classes of offences" or "classes of
cases", makes it the duty of the State government to make a
proper <classification, that is to say, a classification
which rmust fulfil both conditions, namely, that it nust be
based on some intelligible differentia distinguishing the
of f ences grouped together from other of f ences and
that that differentia must have a reasonable relation to the
object of the Act as recited in the preanmble. A
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classification on a basis which does not distinguish one
of fence from anot her of fence or which has no relation to the
object of the Act will be wholly arbitrary and may well be
hit by the principles laid down by the Suprene Court of the
United States in Jack Skinner v. Oklahoma(1l). On the other
hand, as | observed in the Wst Bengal case, it is easy to
visualise a situation when certain offences, by reason of
the frequency of their perpetration or other attending
circunstances, may legitimately call for a special treatnent
in order to check the comm ssion of such offences. Are we
not famliar with gruesome crinmes of murder, arson, |oot and
rape conmitted on a large scale during comunal riots in
particular localitiesand are they not really different from
a case of a stray nurder, arson, loot or rape in another
di strict which may not be affected by any communal upheava

? Does not the existence of the gangs of dacoits and the
concomtant crinmes comritted on a |arge scale as nentioned

in the affidavit filed on behalf of the State <call for
prompt and speedier trial for the maintenance of public
order and the preservation of peace and tranquillity in the

State and indeed of the very safety of the comunity ? Do
not those special circunstances add a peculiar quality to
the of fences or classes of offences specified in the notifi-
cation so as to distinguish themfromstray cases of sinilar
crimes and is it not reasonable and even necessary to the
State with power to classify theminto a separate group and
deal with thempronmptly ? | have no doubt to’ ny mnd that
the surrounding circunmstances and the special features
nmentioned in the affidavit referred to above furnish a very
cogent and reasonabl e basis of classification, for they do
clearly distinguish these offences fromsinilar or even sane
species of offences committed el sewhere and under ordinary
circunstanceS. This differentia quite clearly has a reason-
able relation to the object sought to be achieved by the
Act, nanely, the mmintenance of public order, the preserva-
tion of public safety, the peace and tranquillity of the
State. Such a classification

(1) 216 U S. 535; L. Ed. 1655.
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will not be repugnant to the equal protection clause of
our Constitution, for there will be no discrimnation, for
whoever may commit the specified offence in the specified
area in the specified circunstances will be treated ‘alike

and sent up before a Special. Court for trial wunder the
special procedure. Persons thus sent up for trial by a
Speci al Court cording to the special procedure cannot point
their fingers to the other persons who may be charged before
an ordinary Court with sinmilar offences alleged to have been
conmitted by themin a different place and in different
ci rcunstances and conpl ain of unequal treatnent, for those
ot her persons are of a different category and are not their
equals. In ny judgrment, this part of the section, properly
construed and understood, does not confer an wuncontrolled
and unguided power on the State Government. On the con-
trary, this power is controlled by the necessity for making
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a proper classification which is to be guided by the pream
ble in the sense that the classification nmust have a ration-
al relation to the object of the Act as recited in the
preanbl e. It is, therefore, not an arbitrary power. The
Legislature has left it to the State Government to «classify
of fences or classes of offences or classes of cases for the
purpose of the Odinance, for the State Governnent is in a
better position to judge the needs and exigencies of the
State and the Court will not lightly interfere wth the
decision of the State Governnent. |If at any time, however,
the State Governnment classifies offences arbitrarily and
not on any reasonabl e basis having a relation to the object
of the Act, its action will be either an abuse of its power
if it is purposeful, or in excess of its powers even if it
is done in good faith, and.in either case the resulting
di scrimnation will encounter the challenge of the Constitu-
tion and the Court will strike down, not the law which is
good, but the abuse or m suse or the unconstitutional adm n-
istration of the law creating or resulting in unconstitu-
tional discrimnation. Inthis case, however, the facts
stated in the affidavit filed on behalf of the State nake it
abundant |y
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clear that the situation in certain parts of the State was
sufficient to add a particularly sinister quality to certain
specified offences conmmitted within those parts and the
State Government legitinmately grouped themtogether in the
notification. The criticismthat the State Government in-
cluded certain offences but excluded certain cognate of-
fences has been dealt with by mylearned brother  Mikherjea
and | have nothing nore to add thereto.
In ny opinion, |ot reasons given in ny judgnment in the

West Bengal case and referred to above, section 11 of the
Saurashtra Ordinance in so far as-it authorises the  State
CGovernment to direct offences or classes of offences or
cl asses of cases to be tried by the Special Court does not
of fend agai nst the equal protection clause of our Constitu-
tion and the notification which has been issued under that
part of the section cannot be held to be invalid or ultra
vires.

On the question of delegation of legislative power the
matter appears to be concluded by the decision of the Privy

Council in Benoarilal's case(1l) and the section may well be
regarded as an instance of conditional |egislation. Fur -
ther, | would be prepared to say, for reasons stated in ny
judgrment in the President’s Reference(2) that there has been
no illegal delegation of |egislative power.

For reasons stated above, | agree that the | prelininary

poi nt should be rejected and the appeal should be heard on
its nerits.
CHANDRASEKHARA Al YAR J.--M. Sen tried his . -best to
di stinguish this case fromour decision on the Wst | Benga
Speci al Courts Act, 1950, The State of West Bengal v. Anwari
Ali  Sarkar and Gajan Mali (3). But in ny view he has not
succeeded in his attenpt.
Sections 9 and 11 of the Odinance in question do not
l ay down any classification in thenselves. The preanble to
the earlier Ordinance of 1948, which is still intact as the
| ater one is only an amendi ng
(1) L.R 721.A 57. (3) Cases Nos. 297 & 298 of 1951
Si nce
(2) [1951] S.C.R 747. reported as [1952] S.C. R 284.
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nmeasure, nerely refers to the need to provide for public
saf ety, mai ntenance of public order, and the preservation of
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peace and tranquillity in the State of Saurashtra. This by
itself indicates no classification, as the object is a
general one, which has to be kept in view by every enlight-
ened governnent or system of administration. Every | aw
dealing with the conm ssion and the puni shnent of offences
is based on this need. The notification wunder which the
Speci al Court was established no doubt deals with "offences"
as distinguished from"cases" or "groups of cases," but here
al so, there is no rational classification. Ofences present-
ing the same characteristic features, and cognate in this
sense, have been separately dealt with; some of themare to
go before the Special Court, while others are left to be
tried by the ordinary courts. The circunstance that the
devi ations from normal procedure prescribed in the O dinance
are not so nmany or vital, as.in the Bengal case, does not in
nay hunbl e opinion, affect the result, as the defect of the
absence of a reasonable or rational classificationis stil
there. The negation of commttal proceedings is a matter of
much nonent to the accused, as it deprives himof the un-
doubt ed. ‘advant age of knowi ng the evidence for the prosecu-
tion and discrediting it by cross-exam nation, |eading
possibly to his discharge even at that early stage.

The argument for the respondent that there has been no
discrimnation as ~against the appellant visa vis other
persons charged wththe same offences is unacceptable.
Cognat e of fences have been |l eft over for trial by the ordi-
nary courts. It is no answer to the charge by A of discrim
inatory legislation to say that B & Chave al so been placed
in the same category as hinself, when he finds that D, E & F
also liable for the same or kindred of fences have been |eft
untouched and are to be tried by ordinary courts under the
normal procedure. Mich inportance cannot be attached to the
affidavit of the Assistant Secretary to the Governnent. |t
may be that all the facts stated by him as regards the
frequency and | ocal e of the particular
477
of fences are true. But no such grounds for the «classifica-
tion are indicated, nmuch |l ess stated, either in the inpugned
Ordinance or notification. This is certainly not a |ega
requi renment; but a w se prudence suggests the need for such
i ncorporation, as otherw se the ascertai nment of the reasons
for the classification from extraneous sources may involve
the consideration of what may be regarded as after-thoughts
by way of explanation or justification

In my. view, the Wst Bengal Special Courts Act deci-
sion governs this case al so, and section 11 is bad.

It is unnecessary to deal with the other point raised by
the | earned counsel for the appellants as regards the dele-
gation of legislative powers involved in the pro tanto
repeal of sone of the provisions of the Crinminal Procedure
Code, viz., sections 5 and 28 and the Schedul e, especially
as it seens concluded against himby the decision in King
Enperor v. Benoari Lal Sarma and Ot hers(1).

The convictions of the appellant and the sentences

i nposed on himare set aside, and there will be a retrial
under the ordinary procedure.

Boss J.--1 agree with ny brothers Mahajan and Chandra-
sekhara Aiyar that the Saurashtra State Public Safety Meas-
ures (Third Amendrent) Ordinance, of fends article 14. As
| explained in nmy judgment in The State of West Bengal V.
Artwar Ali Sarkar(2), | prefer not to base nmy decision on
the classification test. For the reasons given there | am
of opinion that the differentiation here travels beyond.
bounds which are legitimate. It is true the points of

differentiation are not as nunerous here as in the other
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case but the ones which remain are, in ny judgnent, of a
substantial character and cut deep enough to attract the
equality clauses in article 14. | would hold the Odinance
i nvalid.

Prelim nary objection overrul ed.

Agent for the respondent: P.A Mehta.

(1) (1945) 72 I.A 57. (2) [1952] S.C.R 284.
62
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