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CASE NO. :
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PETI TI ONER
Kendriya Vi dyal aya Sangat han
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Arunkumar Madhavrao Sinddhaye & Anr.

DATE OF JUDGVENT: 31/10/2006

BENCH
G P. MATHUR & A K. MATHUR

JUDGVENT:
JUDGMENT

G P. MATHUR J.

These appeal s, by special |eave, have been preferred against the
j udgrment and decree dated 5.3.2002 of Bonmbay Hi gh Court by which
the second appeal preferred by the respondent Arunkumar Madhavrao
Si nddhaye was allowed and the suit filed by himwas decreed setting
aside the order of termination of services dated 21.3.1975 and
directing his reinstatenent with full back wages. The appell ant
preferred a review petition before the H gh Court which was
di sm ssed on 3.11.2003 and the said order is al so under chall enge.
2. The respondent Arunkurmar -Madhavrao Sinddhaye was
appoi nted on a tenporary post of Physical Education Teacher in the
Kendriya Vi dyal aya Sangat han on 25. 6. 1974. H s services were
term nated vide order dated 21.3.1975 in accordance with conditions
of appointment nentioned in the appointnent order. He filed a suit
for a declaration that the order of term nation of his services dated
21.3.1975 was illegal, inoperative and not binding upon him The
main plea taken in the suit instituted by the respondent was that his
services had been term nated by way of punishnent as an enquiry had
been hel d behind his back in which some w tnesses were exan ned
and after conpletion of the enquiry, in which he had not been given
any opportunity to defend hinself, a report was subm tted agai nst him
and on the basis of the said report his services were term nated. . The
suit was defended by the appellant on several grounds-and the
principal ground being that the services of the petitioner had not been
term nated by way of punishnment, but in terns of the appointnent
order. The learned Civil Judge (Jr. Division) Pune, dismssed the suit
vi de judgment and decree dated 28.2.1986 and the appeal preferred by
the respondent against the said decree was al so dismssed by VII
Additional District Judge, Pune, by the judgnment and decree dated
28.4.1987. The second appeal preferred by the respondent was,
however, allowed by the H gh Court and the suit was decreed as
mentioned earlier

3. Bef ore adverting to the subm ssions made by | earned counse
for the parties, it will be convenient to set out the essential facts of the
case and the findings recorded by the H gh Court.

4. The rel evant part of the appoi ntnent order issued in favour of
the respondent by Kendriya V'dyalaya Sangat han, Bomnbay Regi ona

Ofice on 25.6.1974 reads as under:

"No. F. 6- 5/ 74/ KVS( BR) Date : 25th June, 1974

VEMORANDUM

SUBJECT : O fer of appointnment to the post of Physica

Educati on Teacher.
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Wth reference to his/her application for the above
post, the undersigned offers to Shri Arunkunar
Madhavrao Si ddhaye, a tenporary post of Physica
Education Tr. in the Kendriya Vi dyal aya Sangat han on
an initially pay of ... ... . . . .. .
2
3. The services of the appointee are term nable by
one nonth’s notice on either side w thout any reasons
bei ng assigned therefor. The appointing authority,
however, reserves the right of term nating the services
before the expiry of the stipulated period of notice by
maki ng paynent to the appointee of a sum equivalent to
the pay and all owances for the period of notice or the
unexpired portion thereof. ... ... ... .. . ... . . . .. ..
4, I f hel/she accepts the offer on the terns and
conditions stipul ated, he/she may pl ease send hi s/ her
acceptance to the undersigned within 7 days fromthe
recei pt-of this letter in the formattached and report for
duty to the Principal of the above nentioned Kendriya
Vidyal aya .o e e e

The Assistant Conmi ssioner, Kendriya Vidyal aya Sangat han
Bonbay Regi on issued an order on 21.3.1975 term nating the services
of the respondent with effect from 30.4.1975 and the said order reads
as under :
"Shri Arunkumar Madhavrao Si ddhaye, PHT,” KV, Dehu
Road i s hereby inforned that his services are no | onger
requi red by the Sangathan with effect from 30.4.75
(A-N). His services will therefore stand termnated with
effect fromthe above date as per terns and conditions of
appoi nt nent nentioned in the offer of appointnent No.
F. 4-5/ 74/ KVS(BR) dated 25.6.74 issued to ShriSi ddhaye
and the sanme duly accepted by himvide his letter dated
1.7.74. This may be treated as One Months’ Noti ce.
Sdf -
( MADAN GOPAL )
Assi stant Commi ssi oner"

5. The principal ground taken by the respondent in the suit
instituted by himwas that an enquiry had been conducted behind his
back in which a finding had been recorded agai nst -hi mand on the

basis of the said enquiry his services had been term nated and thus it
was not a sinple order of term nation of services but had been passed
by way of punishnment, in conplete violation of principles of natura
justice. It is, therefore, necessary to refer to the relevant facts in this
regard. One Capt. V.K Bal asubramanyam sent a letter to the Station
Conmander, Dehu Road on 21.2.1975 stating that his son Master

V. K. Srinivasalu, who was studying in | Xth O ass had devel oped

serious chest pain on 18th February, 1975 and in spite of his having
informed that he was not well, the PT teacher made himto run six
rounds (approx. 4 kns) around the school. As the child was not well,
he was examned in the Mlitary Hospital on 20th February and the
doctor prescribed him some nedicines and gave a witten advice that

he should not do P.T. or other exercises for a week. This was shown
to the class teacher who gave a note in witing to the PT teacher
exenpting the child from PT and ot her exerci ses. In spite of doctor’s
advice and witten note of the class teacher, the PT teacher forced the
boy to do PT and being unable to do so, he was beaten. It was further
mentioned in the letter that this was not the only occasi on when

cor poral punishnment had been neted out to the students by the
respondent as earlier also this fact had been brought to the notice of
the executive conmittee of the school by Lt. Col. G V. Lucas and the
Principal had promised to stop the nal-practice as corpora

puni shment was against the rules of the Central School. The Principa
of the school forwarded the conplaint of Capt. Bal asubramanyamto
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the Regional office of Kendriya Vidyal aya Sangat han, Bonbay on
25.2.1975. The Assistant Conmi ssioner, Kendriya Vidyal aya

Sangat han then wwote to the Principal on 1.3.1975 to send a report
along with original statenents regarding the conplaint of beating to

the students by the respondent. For the purposes of sending the
report an enquiry was conducted in which statenents of eight students
i ncluding Master V.K. Srinivasalu were recorded. The Principal had

earlier asked for an explanation fromthe respondent vide his letter
dated 26.2.1975 which he had given. The statenent of the students
was recorded in the presence of the respondent wherein he was
allowed to put questions to them He was again asked to give his own
statenment, which he refused to give. The enquiry officer then
submitted his opinion on 7.3.1975 and the sane is being reproduced
bel ow : -
OPI NI ON OF THE ENQUI RY OFFI CER

"Based on the evidence adduced above, | am of the
opi nion that Shri SHI DE, PT Teacher, Central School
DEHU Road has neted out corporal punishment to
Master VK Srinivasalu, Student 1X Std. on 18 Feb. 75.
| further feel that he has been indulging in the practice
of meting out corporal punishment to - students from
time to time with varyi ng degrees of severity.

I recommend that disciplinary action be taken
agai nst Shri Shi de.

Sdf -
Enquiry Oficer”

The Assistant Conmi ssioner, Kendriya Vidyal aya Sangat han

Bonbay Regi on thereafter passed the inpugned order on 21.3.1975

by which the respondent was infornmed that his services were no

| onger required and the sane shall stand term nated with effect from
30. 4. 1975.

6. The findings recorded by the Hi gh Court on the basis of which
the judgnents and decrees passed by the two Courts bel ow were set
asi de and the second appeal preferred by the respondent was all owed

decreeing his suit, require to be noticed. In para 9, the High Court
has held : -
"9, Furthernore it has been indicated by the

case itself that the order of term nation of service was
after initiation of the enquiry in which articles of

i mputation and charge were served on the appell ant and
sone witnesses were examined. It inplicitly conveys the
information that the said enquiry was either not brought
or conpl eted. Had that been conpleted, the

ci rcunst ances whi ch were agai nst the appell ant woul d
have been put to himfor the purpose of affording himan
opportunity of submtting his explanation to those

ci rcunst ances, otherwi se there would not have been

order which would have been conveyed to the appell ant
that the said enquiry was dropped. None of these two
things did happen and therefore, there is irresistible
concl usi on com ng up showi ng that the order of

term nation of service of the appellant was nothi ng but
the result of said enquiry which was neither conpleted

| egal |y nor dropped.”

Again in para 11, the H gh Court held :-

"11. In the present case both the Courts bel ow have
commtted gross error of lawin ignoring that the said
order of term nation of service of the appellant foll owed
the said enquiry neither legally conpleted nor dropped.
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Had it been the case that the said enquiry was dropped

then there should have been sonme neaning to say that the

said order of termination of service was not carrying any

stigma. But in this case that is not so. Wthout

conpl etion of that enquiry, service of appellant has been

term nated and the appell ant has been put under dol our

by uncertainty of future. ....... .. . . . . . . ..

7. The | earned counsel for the appellant Kendriya Vidyal aya
Sangat han has subnmitted that the enquiry hel d agai nst the respondent
was not a disciplinary enquiry but was only in the nature of a

prelimnary or fact finding enquiry. In fact the enquiry officer after
hol di ng of the fact finding enquiry had hinself reconmended t hat
di sciplinary action be taken agai nst the respondent. However, instead

of taking disciplinary action, the appellant thought it proper to
terminate the services of the respondent in ternms of the appointnent
order as he was a purel y tenmporary enpl oyee and his services were
term nable by one nonth’s notice on either side wthout assigning any
reasons. Lear ned counsel for the appellant has further submtted that
the Hi gh Court has grossly erred in-equating a prelimnary or fact
finding enquiry with that of a regular disciplinary enquiry and in
coming to a conclusion that the services of the respondent had been
term nated by way of punishment. It has also been urged that the
term nation order is a sinple order passed in terms of the appoint ment
order and it is non-stigmatic and does not visit the respondent with
any evil consequences and in such circunstances the H gh Court

mani festly erred in setting aside the judgnents and decrees passed by
the two Courts below and in decreeing the suit filed by the
respondent . Learned counsel for the respondent has, on the other
hand, submtted that on the basis of a conplaint made by Capt. V.K
Bal asubr amanyam r egar di ng beating of his son, an enquiry had been
hel d wherein statenments of students had been recorded and in these
circunstances the order termnating the services of the respondent
was based upon the result of the said enquiry and had been passed by
way of punishnent. It has been urged that as the respondent had not
been afforded any opportunity to defend hinself, there was conplete
violation of principles of natural justice and as the order had been
passed by way of punishnent it was wholly illegal and the Hi gh

Court, therefore, rightly decreed the suit filed by the respondent.

8. W have given careful consideration to the subnissions nmade
by | earned counsel for the parties and have also exam ned the nmateria
on record. It nmay be nmentioned, at the outset, that the respondent

was appoi nted as PT teacher in Kendriya Vidyal aya Sangat han and as
such he does not hold a civil post within the neaning of Article 311 of
the Constitution and the said provision does not apply to him ~ One of
the ternms of the appointnent order (offer of appointnent) dated
25.6.1974 was that his services were term nable by one nonth's

notice on either side w thout assigning any reasons. ~The respondent
accepted the appoi ntnent order and joined duty and thereby accepted
the conditions of appointnment, nanely, that his services were
ternminable by one nmonth’s notice wi thout any reasons being assigned.
Hi s services were ternminated vide notice dated 21.3.1975 with effect
from30.4.1975 in terns of the appointment order. The order

term nating the services of the respondent is a wholly innocuous order
and does not contain any stigma against him It may al so be noted
that the notice of term nation of services was served upon the
respondent when he had put in less than 9 nonths of service.

9. The question which arises for consideration is, whether the
order of term nation of services of the respondent had been passed by
way of punishnent or it had been passed in accordance with the
conditions nmentioned in the appoi ntnment order by which the

respondent had been appointed on a tenporary post of Physica
Education Teacher. If it is found that the termination of services was
by way of punishment, another question nmay ari se whether a forma
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departnental enquiry was held prior to the passing of ternination
order and whether the respondent was given adequate opportunity to
defend hinself in the said enquiry. It will be seen that the conplaint
made by Capt. B. K Bal asubramanyam about forcing his son Master

V.K. Srinivasalu to do six rounds (4 Kms.) around the school when he
was having chest pain and was unwel|l and further forcing himto do

PT and other exercises in spite of advice of the doctor and al so giving
hi m beati ng was forwarded by the Principal to the Regional Ofice of
Kendriya Vidyal aya Sangat han, Bonbay. The Assi stant

Conmi ssi oner of the Kendriya Vidyal aya Sangat han asked the

Principal to submit a report along with original statenents of the
students, who had been subjected to beating by the respondent. The
Principal was not an eye witness of the incident relating to Master
V. K. Srinivasalu and al so of the corporal punishnment which was

awar ded by the respondent to the other students. Therefore, in order
to ascertain the conplete facts it was necessary to nake enquiry from
the concerned students. If in the course of this enquiry the respondent
was al lowed to participate and some queries were nmade fromthe
students, /it would not nean that the enquiry so conducted assuned the
shape of ‘a formal departnental enquiry. No articles of charges were
served upon the respondent nor the students were asked to depose on
oath. The High Court has misread the evidence on record in

observing that articles of charges were served upon the respondent.
The Iimted purpose of the enquiry was to ascertain the relevant facts
so that a correct report could be sent to the Kendriya Vidyal aya
Sangat han. The enquiry held can under no circunstances be held to

be a formal departnental enquiry where the non-observance of the
prescribed rul es of procedure or a violation of principle of natura
justice could have the result of vitiating the whole enquiry. There
cannot be even a slightest doubt that the Assistant Conm ssioner
Kendriya Vi dyal aya Sangat han, Bonbay Regi on, termnated the

services of the respondent in accordance with the terns and conditions
nmentioned in his appointnment order which expressly conferred power
upon the appointing authority to term nate the respondent’s services
by one nmonth’s notice w thout assigning any reasons. The services of
the respondent were, therefore, not term nated by way of punishnent.
10. A simlar question was considered in considerable detail in
State of Maharashtra vs. Veerappa R Saboji AIR 1980 SC 42, and it

was observed as under: -

"Ordinarily and generally the rule laid down in nost  of

the cases by this Court is that you have to | ook to the

order on the face of it and find whether it casts any

stignma on the Government servant. In such a case there

is no presunption that the order is arbitrary or mala fide

unl ess a very strong case is nmade out and proved by the

Covernment servant who chal | enges such an order."

In State of Uttar Pradesh and anot her vs. Kaushal Ki shore Shukla
(1991) 1 SCC 691, the enpl oyee was appoi nted on ad hoc basis on
18. 2. 1977 as an Assistant Auditor and his enpl oynent was extended
on several occasions and the |ast extension was granted on 21.1.1980,
which was to expire on 28.2.1981. His services were ternminated on
23.9.1980. The termnation order was chall enged on the ground that
certain allegations of m sconduct had been made agai nst him
regardi ng which an ex-parte inquiry was held wherein he was not
gi ven any opportunity of hearing. The H gh Court accepted the plea
of the enployee that the order of termination of services was founded
on the allegations of m sconduct and the ex-parte equiry report and
accordi ngly quashed the term nation order. This Court set aside the
judgrment of the High Court with the foll owi ng observations: -

"The respondent being a tenporary governnent
servant had no right to hold the post, and the conpetent
authority terminated his services by an i nnocuous order
of termination wi thout casting any stignma on him The
term nation order does not indict the respondent for any
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m sconduct. The inquiry which was hel d agai nst the
respondent was prelimnary in nature to ascertain the
respondent’s suitability and continuance in service.
There was no el enent of punitive proceedi ngs as no
charges had been franed, no inquiry officer was

appoi nted, no findings were recorded, instead a
prelimnary inquiry was held and on the report of the
prelimnary inquiry the conpetent authority terninated
the respondent’s services by an innocuous order in
accordance with the terns and conditions of his service.
Mere fact that prior to the issue of order of termnation
an inquiry against the respondent in regard to the

al | egati ons of unauthorized audit of Boys Fund was hel d,
does not change the nature of the order of term nation
into that of punishnment as after the prelimnary inquiry
the conpetent authority took no steps to punish the
respondent, instead it exercised its power to termnate the
respondent’s services in accordance with the contract of
service and the Rules. The allegations nade agai nst the
respondent contained in the counter-affidavit by way of
defence filed on behalf of the appellants also do not
change the nature and character of the order of

term nation."

In S.P. Vasudeva vs. /State of Haryana and others AR 1975 SC 2292,

it was held that where an order of reversion of a person who had no
right to the post, does not show ex facie that he was being reverted as
a neasure of punishnment or does not cast any stigma on him the

courts will not normally go behind that order to see if there were any
notivating factors behind that order. Bot h t hese deci si ons have been
rendered by Benches of three | earned Judges.

11. In Ravindra Kumar M sra vs. U’ P. State Handl oom Corporation
Ltd. and another AIR 1987 SC 2408, the appel | ant had been appointed

on 30.10.1976 and had got two pronotions while still working in
tenmporary status and by 1982 he had been working as Deputy

Producti on Manager. On 22.11.1982 he was pl aced under suspension

and the suspension order recited that as a result of prelinminary
inquiries made by the Central Manager it had cone to notice that the
appel | ant was responsi ble for m sconduct, dereliction of duty,

m smanagenent and showi ng fictitious production of terrycot cloth.

The suspensi on order was revoked on 1.2.1983 and thereafter on
10.2.1983 a sinple order termnating his services was passed reciting
that his services were no nore required and his services would be
deened to be terminated fromthe date of receipt of the notice. It was
further nentioned therein that he would be entitled to receive one
nonth’s salary in lieu of notice period. The term nation order was
chal | enged by the appellant on the ground that the same was punitive
in nature, which was al so denonstrated fromthe fact that shortly
before the order of term nation a suspension order had been passed
wherein a specific charge of m sconduct agai nst hi mwas nentioned.
After referring to several earlier decisions this Court repelled the
chal | enge made by the enpl oyee by observing as under in paragraph 6

of the Report: -

R In several authoritative pronouncenents of

this Court, the concept of 'notive' and 'foundation’ has

been brought in for finding out the effect of the order of
termination. |f the delinquency of the officer in

tenmporary service is taken as the operating notive in

term nating the service, the order is not considered as

punitive while if the order of termnation is founded upon

it, the termnation is considered to be a punitive action

This is so on account of the fact that it is necessary for

every enployer to assess the service of the tenporary

i ncumbent in order to find out as to whether he should be
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confirmed in his appointment or his services should be
terminated. It nay al so be necessary to find out whether

the officer should be tried for sone nore tine on
tenmporary basis. Since both in regard to a tenporary
enpl oyee or an officiating enployee in a higher post

such an assessnent woul d be necessary nerely because

the appropriate authority proceeds to nake an assessnent
and | eaves a record of its views the sane woul d not be
available to be utilized to nake the order of termnination
foll owi ng such assessnent, punitive in character."

12. I n Pavanendra Narayan Verma vs. Sanjay Gandhi PQd of
Medi cal Sci ences and another (2002) 1 SCC 520, after referring to
| arge nunber of earlier decisions, the |aw on the point has been very
clearly elucidated in the follow ng manner :-
"One of the judicially evolved tests to determ ne
whet her in substance an order of termination is punitive
is to see whether prior to the termnation there was (a) a
full-scale formal enquiry (b) into allegations involving
noral turpitude or m sconduct which (c) culmnated in a
finding of guilt. |If all three factors are present the
termi nati on has been held to be punitive irrespective of
the formof the term nation order. Conversely if any one
of the three factors is missing, the termnation has been
uphel d.

CGeneral | y speaking when a probationer’s
appointnent is termnated it neans that the probationer is
unfit for the job, whether by reason of m sconduct or
i neptitude, whatever the |anguage used in the termnation
order may be. Although strictly speaking, the stigmis
inmplicit in the termnation, ‘a sinple termnation is not
stigmatic. A termination order which explicitly states
what is inplicit in every order of termination of a
probati oner’s appointnent, is also not stigmatic. In order
to amobunt to a stigma, the order nmust be in a | anguage
whi ch i nput es sonet hi ng over and above nere
unsuitability for the job."

13. In State of Punjab vs. Sukhw nder Singh (2005) 5 SCC 569, a
Bench of three | earned Judges to which one of us was a party, after
referring to several earlier decisions of this Court including those
referred to above, laid down the principle as under in para 19 of the

report
"19. It nust be borne in mind that no enpl oyee whet her
a probationer or tenporary will be discharged or

reverted, arbitrarily, without any rhynme or reason

Where a superior officer, in order to satisfy hinmself

whet her the enpl oyee concerned shoul d be continued in
service or not, makes inquiries for this purpose, it would
be wong to hold that the inquiry which was held, was
really intended for the purpose of inposing punishment.

If in every case where sone kind of fact finding inquiry
is made, wherein the enployee is either given an
opportunity to explain or the inquiry is held behind his
back, it is held that the order of discharge or termnation
fromservice is punitive in nature, even a bona fide
attenpt by the superior officer to deci de whether the

enpl oyee concerned should be retained in service or not
woul d run the risk of being dubbed as an order of

puni shrent. The decision to di scharge a probationer
during the period of probation or the order to termnate
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the service of a tenporary enployee is taken by the

appoi nting authority or adm nistrative heads of various
departments, who are not judicially trai ned people. The
superior authorities of the departments have to take work
froman enpl oyee and they are the best people to judge
whet her an enpl oyee shoul d be continued in service and
nmade a pernmanent enpl oyee or not having regard to his
performance, conduct and overall suitability for the job
As nentioned earlier a probationer is on test and a
tenmporary enpl oyee has no right to the post. |If mere

hol ding of an inquiry to ascertain the relevant facts for
arriving at a decision on objective considerations whet her
to continue the enpl oyee in service or to nake him
permanent is treated as an inquiry "for the purpose of

i mposi ng puni shnent" and an order of discharge or

term nation of service as a result thereof "punitive in
character”, the fundamental difference between a
probationer or a tenporary enpl oyee and a permanent

enpl oyee woul d be conpletely obliterated, which would

be whol Iy wrong."

14. As shown above, the nature of enquiry conducted agai nst the
respondent was nerely-a prelimnary or fact finding enquiry and no
formal full scale departnental enquiry had been conducted agai nst the
respondent. 1In fact, the enquiry officer had hinmsel f recommended that
di sciplinary action be taken against the respondent. However, the
authorities chose not to hold a disciplinary enquiry against the
respondent and did not serve himwithany article of charges or take
any further steps in that regard. Instead they chose to exercise power
under the terns and conditions of the appointment order. The

term nation order is wholly innocuous and does not cast any stigma
upon the respondent nor it visits himwith any evil consequences. The
Hi gh Court seens to have proceeded on a wholly wong basis and has
treated the enquiry which was only a prelinmnary or fact finding
enquiry into a regular disciplinary enquiry, which was not the case

here. In these circunstances the judgment of the Hi gh Court is
whol Iy erroneous in |law and has to be set aside.
15. Learned counsel for the respondent has relied upon Sansher

Singh vs. State of Punjab & Anr. (1974) 2 SCC 831, Bishan Lal Gupta
Vs. State of Haryana & Ors. (1978) 1 SCC 202, — Anoop Jai swal 'Vs.
CGovernment of India & Anr. (1984) 2 SCC 369 and Dipti Prakash
Banerjee vs. Satyendra Nath Bose National Centre for Basic Sciences,
Calcutta & Ors. (1999) 3 SCC 60 in support of his subm ssion that the
i mpugned order of termination of services had been passed by way of
puni shment and as the sane had been done wi thout affording an
opportunity of defending hinmself, the term nation order was il legal

In Bishan Lal Gupta (supra) it was held where the intention behind an
i nqui ry agai nst a probationer was not to hold a full departnental tria
to punish but a summary inquiry to determne only suitability to
continue in service of the probationer and the probationer was given
anpl e opportunity to answer in witing whatever was all eged agai nst

hi min show cause notice, the innocuous order of ternination

foll owi ng such sunmary inquiry could not be said to be an order of
puni shment which entitled himto a full-fledged inquiry contenpl at ed
by Article 311 of the Constitution. |In Anoop Jaiswal (supra) and

Di pti Prakash Banerjee (supra) it was found as a fact that the

m sconduct all eged was the foundati on of the inpugned order of

term nation of services. It was after analysis of all earlier decisions
that the principle of |aw has been | aid down in Pavanendra Narayan
Verma vs. Sanjay Gandhi PGA of Medical Sciences, referred to above.
Therefore, the authorities cited by | earned counsel for the respondent
do not advance his case in any nmanner.

16. In the result, the appeals are allowed and the judgnment and
decree dated 5.3.2002 passed in Second Appeal No.463 of 1988 and

al so the order dated 3.11.2003 passed in review petition by the Hi gh
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Court are set aside. The decrees passed by the two Courts bel ow
dismssing the suit filed by the respondent are affirnmed. No order as

to costs.




