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W.P.(MD) No.3059 of 2017
BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
Reserved On : 28.07.2025
Pronounced On : 08.08.2025
CORAM:
THE HONOURABLE DR. JUSTICE A.D. MARIA CLETE
W.P. (MD) No.3059 of 2017

and
W.M.P.(MD)No0.2436 of 2017

1.K.Gunasekaran (Died)
S/0.R.Kamatchi
23-C, Agraharam,
Ramarkovil Street,

Palanganatham,
Madurai -3.

2.Devasena,
W/0.K.Gunasekaran,
3. Suresh Babu,
S/0.K.Gunasekaran,
4. Chitra Devi,
D/o K.Gunasekaran,
5.Rajeshkumar,
S/0.K Gunasekaran,
Petitioners 2 to 5 are residing at:
23-C, Agraharam, Ramarkovil Street,
Palanganatham,
Madurai 625 003.

(Petitioners 2 to 5 are substituted vide court order
dated 20.02.2025 in WMP(MD)No.3413/2025
in WP(MD)No0.3059/2017 by SSY]J) ... Petitioners

Vs.
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1.The Management of Tamil Nadu
State Transport Corporation
(Madurai) Ltd.,

Represented by its

Managing Director,

Bye Pass Road,

Madurai - 10.

2.The General Manager,

Tamil Nadu State Transport Corporation
(Madurai) Ltd.,

Mddurai Region,

Madurai.

3.The Administrator,

Tamil Nadu State Transport Corporation

Pension Fund Trust,

Thiruvalluvar House,

Pallavan Salai,Chennai — 2. ... Respondents

PRAYER in W.P.

To issue a Writ, order or direction or any other writ in the nature
of a Writ of Certiorarified Mandamus calling for the records pertaining to
the impugned order of the 2™ respondent in Ref:Koo.Sa.Sattam/W.P.No.
20982/2014 dated 27.06.2016, quash the same and consequently
directing the respondents to sanction and grant superannuation pension
to the petitioner by adding/counting the period of service from the date of
dismissal 1.e., with effect from 23.07.1983 to the date of reinstatement
1.e., till 29.05.2010 along with the admitted period of service ordered to
be counted for the purpose of pension in W.P.(MD)No0.20982/2014 and
to direct the respondents to pay him monthly pension, gratuity,
commuted value of pension, leave salary and all other attendant benefits

with arrears payable to him with effect from 01.04.2014 together with
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suitable rate of interest payable from 01.04.2014 to till the date of actual
payment and pass such further or other orders as this Hon'ble Court may
deem fit and proper in the circumstances of the case and thus render
justice.
PRAYER in W.M.P:

To dispense with the production of the original impugned order in
Ref :Koo.Sa.Sattam/W.P.No0.20982/2014 dated 27.06.2016 passed by the

2" respondent pending disposal of the above writ petition and thus

render justice.
APPEARANCE OF PARTIES:
For Petitioner : Mr.A. Rahul, Advocate
For Respondents : Mr.S.C.Herold Singh, Standing Counsel
for R1 & R2
: Mr.L.Jeen Felix, Advocate for R3
JUDGMENT
Heard.

2. The original writ petitioner is no longer alive. At the time of
instituting the writ petition, he was 6l years old and had filed it on
21.02.2017, nearly three years after his retirement, dated 31.03.2014.
He passed away on 16.05.2017 during the Pendency of the proceedings,

and his legal representatives have since been brought on record.
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3. The original petitioner was employed as a Conductor in the 2™
Respondent Transport Corporation. In this writ petition, he assailed the
order dated 27.06.2016 of the 2™ Respondent, whereby his request to
reckon the period from his dismissal on 23.07.1983 until his reinstatement
on 29.05.2010 for pensionary benefits was rejected. The rejection was
premised on the ground that, as the Labour Court had denied him back
wages, the said period could not be counted towards qualifying service for

pension.

4. It is, therefore, necessary to examine the issue in light of the
award passed by the Labour Court, Madurai, in [.D. No. 44 of 2000. The
original petitioner was appointed as a Conductor in March 1977, and his
services were confirmed on 01.08.1979. In 27.07.1983, disciplinary
proceedings were initiated against him for having collected fare from
passengers without issuing tickets, thereby causing a loss of Rs. 26.55 to
the Corporation. Following an inquiry, he was dismissed from service by

order dated 04.01.1984.
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5. At the relevant time, a bonus dispute was pending before the
Industrial Tribunal, Chennai, in I.D. No. 62 of 1982. During this period,
the Transport Corporation filed a petition under Section 33(2)(b) of the
Industrial Disputes Act, seeking the Tribunal's approval for the petitioner's
dismissal. This petition was numbered as A.P. No. 10 of 1984. The
Industrial Tribunal dismissed the approval petition, with the result that the
petitioner's dismissal was rendered ineffective, and in law, he was deemed

never to have been dismissed from service.

6. Aggrieved by the Tribunal's order, the 2™ Respondent filed W.P.
No. 12278 of 1985 before this Court challenging the same. However,
during the pendency of the writ petition, and without prejudice to its
contentions, the original petitioner was reinstated as a Conductor with
effect from 19.04.1985. In the meantime, the respondent Corporation
underwent bifurcation into two separate entities, and the petitioner was

absorbed into the services of the Corporation headquartered at Dindigul.

7. Following his reinstatement and absorption into the new

Corporation, the petitioner was granted his first annual increment on
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23.04,1986. Upon completion of five years of service, his performance
was reviewed on 01.08.1991 for the purpose of granting a higher pay
scale. Subsequently, the writ petition filed by the respondent Corporation
in W.P.No.12278 of 1985 was taken up for hearing before this Court.
Without entering into the merits, this Court remanded the matter to the

Tribunal for fresh consideration.

8. The order dated 02.01.1996 passed by this Court reads as
follows:

“The arguments of the learned Advocate of both
sides are heard.

2. The learned Advocate for the 2™ respondent
stated across the Bar that he is not arguing the matter on
merits and sought for remand. Having considered the
entire materials available on record, I am of the clear
opinion that it is just and proper to accept the request of
the learned Advocate for the 2™ respondent to remand the
matter to the 1* respondent for fresh disposal according to
law.

3. In the result, this Writ Petition is allowed and the
order passed by the 1* respondent in Petition No. 10 of
1984 in 1.D. No. 62 of 1982 dated 21.01.1985 is hereby set
aside and the matter is remanded to the 1* respondent for
fresh disposal according to law after giving an opportunity
to both sides; but in the circumstances without costs."
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9. Pursuant to the remand, the Industrial Tribunal, Chennai, took up
the matter for fresh disposal in terms of this Court's directions. However,
as the original petitioner, being the respondent in the approval petition,
failed appear, he was set ex parte in A.P. No. 10 of 1984, By order dated
24.02.1997, the Tribunal granted approval for his dismissal. Relying on
the said order, the 2™ Respondent Corporation, by proceedings dated
25.02.1998, dismissed the petitioner from service with retrospective effect

from 23.07.1983, the date of his initial suspension.

10. Since the grant of approval for dismissal under Section 33(2)(b)
does not preclude the raising of a regular industrial dispute under Section
2A(2), the petitioner initiated conciliation proceedings before the
Government Labour Officer. Upon receipt of the failure report, he filed a
claim statement before the Labour Court, Madurai. The dispute was
registered as [.D.No. 44 of 2000, and notice was issued to the Corporation.
The Labour Court found that the domestic inquiry had been conducted in
accordance with law and that the charges against the petitioner stood

proved.
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11. However, in exercise of its powers under Section 11A, the

Labour Court, in its award dated 05.08.2009, held as follows:

Labour Court made it clear that the original petitioner was entitled to
continuity of service. The 2" Respondent Corporation did not challenge

this award by way of a writ petition. On the contrary, by order dated

“LOMISHTTHBE —QULPMIBLILIL ([H6ITEN  FH60TL_ 6D60T6MULI
BN HIH MBS O TeiTEpLGLTRSI LOSISHTT (HdG
QULPBIGBLILIL (H6ITEN  HEWIL M  LOBOID DS BLOTEIH]
TS THG6) SHTLDT6N b Ceu6mTigu |6TT6TT .
MBHTTHBHES QPRSI SHInigul  Ceuemev  SIpHSH
BT &HEHHHBTN 2emglul QLG CUTHIDTET  FH6u0TL_6M60T
IUSHTH  HTOTelHEH  ODISTIHBHSG LOewi(BlD  Liswll
OHTLIFAWL 6T Fwnigul Lewll UGS CUTBIHSHI
S5Y:5) LOGIENE UGH WS IO & EH6VTLD
o1l @bHl LIpFFlensiisend@ HTe) HTenialenCme.

9. waurd BbH OCHMHL HHITH LGS HWT6
SDIOHHSLILIBHNBSHI.  LODIBHTTHBE — 6IH OIS
2 IOTHBIBEHBGH6T emiBD  Uswll  CHTLTFSulL 6dr
galgul  Uemil  eupBIs  Geuewi(BlD 6l HTED

LIS SUILIGS MBS OGS LogIENI6D
Camflugeiter @&y uflerghissmens  QUTBIHSHI s
&H6VETHLIIG Qe ILGa)emgI. QF6v6)

OnTens Revensv.[ ]

12. Thus, while directing reinstatement without back wages, the

29.05.2010, it reinstated the petitioner. The order stated as follows:
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“Fm.K.&emrCasiyei, (LPGIT6OTT 61T IBL_HHI60NT,
60387 Gxell Slemer sleiLINT LITTEN6UUTED  SHewT(HeiTer
QHmPleomenT HAHIDIMW STl LOBWID  BHEUTSH  GHLPLD
SToTeIDd  fglienL_ufled  29.05.2010-p Bmha  (1pHev
WenmiBID Liewld OHTLTFFUI_enid Llsdiedil_(HF FLDLIGMID
@sveumoguid  (With continuity of service but without
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back wages) uewil mMluwiosid GQFIWINILBGESBTT.

@6 QNBHLDBHH 60 SleueulICUTS)
ML (LpsmmUiled o _gitel gL S L WIS ETHEH S
o @B uewiyflw GeuewrLd.[]

13. Thereafter, the petitioner served in the Corporation without any
complaint and retired on attaining the age of superannuation on
31.03.2014. Upon being denied pension, he filed W.P.(MD) No. 20982 of
2014 seeking a direction to the Corporation for its grant. This Court, by

order dated 12.04.2016, passed the following:

“8. So far as the disputed question viz.,
"continuity of service" and other benefits are concerned,
it is open to the petitioner to make a representation to
the second respondent and the second respondent shall
consider and dispose of the same within a period of four
weeks from the date of receipt of such representation.”

14. Pursuant to the said direction, the 2™ Respondent passed the
impugned order, assigning the following reasons for declining to grant
relief :-

L@bmemsoulsd LMTened 2-60 HTEWID  HHIGB6NSH
el SOPHTH TeH CUTEGHTHHI HIpd  2ETAUITEHEIT
@uiyswl mbusd  olg  eewr.13 [C] “if there is non-
contributory period during the service it shall not be
counted for arriving the actual service”-ei1 LIg HTHIGH6IT
uenliyflwrg  steudhensd  [Non-employment  period]
PUIFHUL  BHBHLI9MEG  1HHHIHOSETETT  GUIeOTSH
ot OpfleNdbais CETensCBrD. gallal HmiseNgH s
o wWtpAHWB o Haprelbsenms (Accordingly your
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Representation is disposed off) (PR &S
BB LIS

15. Challenging the said order, the present writ petition has been
filed. It is unclear why the respondents have chosen to create difficulties
for the original petitioner, and, after his demise, for his legal
representatives. In view of the award passed by the Labour Court, there
can be no dispute that the petitioner's service is to be treated as
continuous; accordingly, he is entitled to reckon his service from 1997
until his retirement in 2014.

16. In W.P.(MD)No0.20982 of 2014, upon notice from this Court,
the respondent filed a counter affidavit dated Nil, March 2016. In
paragraph 6 thereof, the 2™ Respondent set out the following reason for
denying pension:

"6. I state that the Petitioner had rendered a total
service of 7 years 9 months and 24 days only. Whereas, the
Tamil Nadu State Transport Corporation Pension Fund
Rules have filed a Minimum 10 years of qualifying service
for eligibility of Pension. As per TNSTC Employees
Pension Fund Trust Rule No.21 the Petitioner is not eligible

for monthly pension and commutation. The Petitioner's
Service Details as follows:

Date of service 01.08.1979
Date of Dismissed 23.07.1983
Date of Reinstatement 23.04.1985
Date of Stopped from service 25.02.1998
Date of Reinstatement 29.05.2010
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Date of Superannuation 31.03.2014
Total Eligibility Service 7 Years, 9 Months,
24 days

17. The calculation made by the respondent is wholly untenable. It
is pertinent to note that the original petitioner was appointed in 1977 and
confirmed in 1979. Although he was sought to be dismissed by order
dated 04.01.1984 with effect from 23.07.1983, an industrial dispute was
then pending before the Industrial Tribunal, Chennai, leading to the filing
of an approval petition seeking confirmation of his dismissal. That petition
was dismissed on 21.01.1985, which in law meant that the petitioner was
deemed to have continued in service as though no order of dismissal had

ever been passed.

18. Although the respondent Corporation had filed W.P. No. 12278
of 1985, the petitioner was reinstated in service by order dated 19.04.1985,
albeit without prejudice to the outcome of the writ petition. Throughout
the pendency of the writ proceedings, the petitioner continued in service
and drew his wages. In fact, following his reinstatement, the respondent,
while treating it as fresh employment, granted him his first annual

increment on 23.04.1986 and subsequently reviewed his service for the
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grant of senior scale, which was conferred on 01.08.1991.

19. Even after the writ petition was allowed by order dated
02.01.1996, the respondent continued the petitioner in service, pending the
outcome of the Tribunal's fresh decision, which was ultimately rendered
on 24.02.1997. Following the approval order, the respondent once again
dismissed the petitioner on 25.02.1998. This means that from 19.04.1985
until 25.02.1998, the petitioner had in fact worked for the Corporation and

earned his salary.

20. As already noted, in the dispute raised by the petitioner, the
Labour Court in I.D. No. 44 of 2000 passed an award in his favour,
directing not only reinstatement but also continuity of service, though
without back wages. Accordingly, during the so-called period of
non-employment, the petitioner was, save for brief intervals, in service and
drawing wages; such service cannot lawfully be ignored by the
respondent. In any event, the Labour Court's award granting continuity of
service from the original date of dismissal until reinstatement is binding
on the respondent. Following his restoration, the petitioner served until his

retirement in 2014. It is, therefore, wholly unjustified for the respondent to
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deny him continuity of service for the entire period.

21. In this context, learned counsel for the petitioner placed
reliance on the judgment of a Division Bench of this Court in W.A. No.
2302 of 2021, dated 03.02.2022, It is apposite to extract the following
passages from paragraphs 5.6 and 8 thereof:

“5.6. When the petition was taken up for final
hearing on 15.03.2021, it was disposed of without any
interference in the impugned order (rejecting approval
application). Since the workman would be entitled to all
consequential benefits, considering the concession given
on behalf of the workman, learned Single Judge ordered
that the workman shall not be entitled to back wages for
the period from 25.03.2013 to 19.07.2015 and further
providing that the said period shall be counted as duty
period for all purposes, including for the purpose of
calculation of pension. The payment was ordered to be
made within a period of six weeks.

8. ..... Once the action of the Management is held to
be illegal, the said action is illegal for all purposes and for
all consequences. In a given case, either Labour Court or
the Writ Court, in the facts of the case may exercise
discretion, on permissible parameters, of granting / not
granting back wages but exercise of that power under no
circumstances can be read as exclusion of that service as
non-pensionable service as sought to be canvassed on
behalf of the appellant / Management. We make it clear
that even in those cases, where back wages is not granted
for valid reason, the very fact that the termination was
held to be illegal, the period during which the workman
had remained out of employment for no fault attributable
to him, has to be counted as pensionable service unless it
1s so specifically ordered / provided by the Court. Even
with the aid of stipulation 10 e as quoted above,
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permitting the Management or the Pension Trust to
exclude the said period as non pensionable service would
result in acceptance of the said termination to be valid for
limited purpose which is already held to be illegal. No
One can be permitted to take advantage of / benefited
from his Own wrong. The workman can not be asked to
suffer, for not being in the employment for the fault of his
employer. Keeping this in view, we find that, harmonious
reading of all the decisions relied by learned advocate for
the Pension Trust would lead to this conclusion only. So
far financial constraints are concerned, it is a matter to be
reconciled by the Pension Trust and the Management of
the  respective  Transport  Corporations.  Such
administrative difficulties can not be permitted to be
stretched to the extent of reduction of pension for no fault
on the part of the workman."

22. In view of the foregoing, the writ petition is allowed. The
respondents are directed to reckon the entire service of the original
petitioner (now deceased) for the purpose of computing pension and other
attendant benefits and to extend such benefits to the present petitioners,
who are his legal heirs. The respondents shall pass appropriate orders
within 30 days from the date of receipt of this order and duly communicate
the same to the petitioners. No costs. Consequently, W.M.P.(MD)No.
2436 of 2017 1is closed.

08.08.2025
Index: Yes / No
Speaking Order / Non-speaking Order
Neutral Citation : Yes / No
LS
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Copy to:

1.The Management of Tamil Nadu
State Transport Corporation
(Madurai) Ltd.,

Represented by its

Managing Director,

Bye Pass Road,

Madurai - 10.

2.The General Manager,

Tamil Nadu State Transport Corporation
(Madurai) Ltd.,

Mddurai Region,

Madurai.

3.The Administrator,

Tamil Nadu State Transport Corporation
Pension Fund Trust,

Thiruvalluvar House,

Pallavan Salai,

Chennai — 2.
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DR. A.D. MARIA CLETE, J.

LS

Pre-delivery Judgment made in
W.P. (MD) No0.3059 of 2017

08.08.2025
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