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The commmon question that -arises for consideration in these appeals is

whet her a conpany and its Directors can be proceeded agai nst for having
conmitted an of fence under section 138 ot the Negotiable Instru-nents Act,
1881 (for short "the NI Act’') alter the conpany has been decl ared sick
under the provisions of The Sick Industrial Conpanies (Special Provisions)
Act, 1985 (for short "SICA') before the expiry of the period for paynent of
the cheque anmount. The answer to-the question depends on interpretation of
section 138 of the NI Act and-its interaction with the relevant provisions
of SICA. Since the relevant facts involved inall the cases are simlar and
a common question of law arises in all the cases they were heard together
and they are being disposed of by this judgnent.

The factual positions about which there is no dispute may be stated thus :
Post - dat ed cheques were issued on behalf ot the conpany in favour of the
conpl ai nant in course of business of (he conpany. Wen the conpl ai nant
presented the cheques in the bank they were returned w thout paynment. Then
the conpl ai nant issued notice to the conpany and/or its Directors stating
the facts of dishonour of the cheques and demandi ng paynent. Since no
payment was nade within the period of 15 days stipu-lated under the NI Act
the payee filed conplaint against the conpany and/or its Directors alleging
inter-alia that they had coonmitted an of fence under section 138 of the N
Act. Before the cheques were presented in the bank or after the bank
declined to honour the cheques the drawer conpany was decl ared si ck under
the provisions of the SICA by the Board of |ndustrial and Financia
Reconstruction (for short "BIFR ). On receipt of the summons fromthe Court
in the crimnal case registered on the basis of the conplaint the accused
conpany and/or its Directors filed petitions under section 482 of the Code
of Crimnal Procedure or under Article 227 of the Constitution seeking
guashi ng of the conplaint/proceeding in the crimnal case, nmainly on the
ground that in view of the provisions in section 22 of SICA the crinina
case instituted against themfor comm ssion of the alleged offence under
section 138 NI Act is nmisconceived and conpelling the accused to face tria
in the case will anpbunt to abuse of the process of Court. The H gh Court
havi ng declined to interfere in the proceeding and dism ssed the petitions
filed by the accused, they have filed these appeals chall enging the order
passed by the Hi gh Court.

The main thrust of the argunents of the | earned counsel appearing for the
appel lants is that on the conpany being declared sick by the BIFR no steps
could be taken by the conplainants for realisation of the anpbunts said to
be due to themand therefore the crimnal proceeding initiated against the
drawer conpany and its Director on the allegation that the cheques drawn in
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favour of the conplai nant were di shonoured by the bank is m sconceived and
shoul d be quashed; alternatively it is their contention that the
proceedings in the crinminal case should be stayed or suspended till the
accused conpany becones a functional and viable unit. On behal f of the
appel l ants reliance is placed on sections 22 and 22-A of the SICA

The | earned counsel appearing for the respondents on the other hand contend
that on the undisputed fact situation of the case a prina-facie case under
section 138 of the NI Act is made out agai nst the accused and on bei ng
satisfied about this position the |earned magi strate took cogni zance of the
of fence and ordered issue of summons to the appellants. It is their

subm ssion that section 22 has no application to, crimnal proceedings and
that the said section does not bar paynent of dues by the accused conpany
or its Directors; an enbargo is placed only on the creditors fromrealising
their dues fromthe conpany by a proceeding for w nding up or execution or
distress. It is also the subnission of |earned counsel for the respondents
that the criminal case cannot be said to be a proceeding for realisation of
noney due from the conpany.

Bef ore dealing with the rival contentions raised on behalf of the parties
it will be convenient to note relevant provisions of the NI Act and S| CA

Sections 138 to 141 of the NI Act which are relevant for the purpose of the
case are quoted hereunder

"138. Dishonour of cheque for insufficiency, etc. of funds in the account -
Where any cheque drawn by a person on-an account naintained by himwith a
banker for paynment of any anmount of noney to another person from out of
that account for the discharge, in whole or in part, of any debt or other
liability, is returned by the bank unpaid, either because of the anmount of
noney standing to the credit of that account is-insufficient to honour the
cheque or that it exceeds the ampunt arranged to be paid fromthat account
by an agreenment nmade with that bank, such person shall be deenmed to have
comm tted an of fence and shall, wi thout prejudice to any other provision of
this Act, be punished with inprisonment for a termwhich my extend to one
year, or with fine which may extendto tw ce the anpunt of the cheque, or
with both :

Provi ded that nothing contained in this section shall ‘apply unless: -

(a) the cheque has been presented to the bank within a period of six
nmonths fromthe date on which it is drawn or within the period of its
validity, whichever is earlier

(b) the payee or the holder in due course of the cheque, as the case my
be, nakes a demand for the paynent of the said anpbunt of noney by giving a
notice in witing, to the drawer of the eneque, within fifteen days of the
recei pt of information by himfromthe bank regarding the return of the
cheque as unpaid; and

(c) the drawer of such cheque fails to nmake the paynent of the said
amount of noney to the payee or as the case may be, to the holder in due
course of the cheque within fifteen days of the receipt of the said notice.

Expl anation : For the purpose of this section, "debt or other liability"
neans a legally enforceable debt or other liability.

139. Presunption in favour of holder - It shall be presumed, unless the
contrary is proved, that the holder of a cheque received the cheque, of the
nature referred to in Section 138 for the discharge, in whole or in part,

of any debt or other liability.

140. Defence which may not be allowed in any prosecution under Section
138. It shall not be a defence in a prosecution for an offence under
Section 138 that the drawer has no reason to believe when he issued the
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cheque that the cheque may be di shonoured on presentnent for the reasons
stated in that section.

141. O fences by conpanies (1) If the person conmitting an of-fence under
Section 138 is a conmpany, every person, who at the tinme the of fence was
conmmitted, was in charge of, and was responsible to the conpany for the
conduct of the busi-ness of the conpany, as well as the conpany, shall be
deened to be guilty of the offence and shall be liable to be proceeded
agai nst and puni shed accordingly :

Provi ded that nothing contained in this sub-section shall render any person
liable to punishment if he proves that the offence was conmtted w thout
hi s know edge, or that he had exercised all due diligence to prevent the
commi ssi on of such of fence.

(2) Notwi thstandi ng anyt hi ng contained in sub-section (1); where any

of fence under this Act has been committed by a conpany and it is proved
that the offence has been commtted with the consent or connivance of, or
is attributable to, any neglect on the part of any director, manager
secretary or other officer of the conpany, such director, nanager
secretary or other officer shall also be deened to be guilty of that

of fence and shall be liable to be proceeded agai nst and puni shed

accordi ngly.

Expl anation - For the purposes of this section -

(a) "Conpany" neans any body corporate and includes a firmor other
associ ation of individuals; and

(b) "director”, in relation to a firm neans a partner in the firm

It is relevant to note here that Chapter XVII of the NI Act in which the

af orementi oned sections are included was inserted in the Act w.e.f.
1.4.1989 by Act 66 of 1988. The object of bringing Section 138 on statute
istoinculcate faith in the efficacy of banking operations and credibility
in transacting business on negotiable instrunents. (See : Electronics Trade
& Technol ogy Devel opnment Corpn. Ltd., Secunderabad y. I|ndian Technol ogi sts
& Engineers (Electronics) P. Ltd. And Anr., [1996] 2 SCC 739.

Coming to the provisions of SICA sections 22 and 22-A which are rel evant
for appreciating the questions raised in the case, are quoted hereunder

"22. Suspension of |egal proceedings, contracts etc - (1) Were in respect
of an industrial company, an inquiry under section 16 is pending or any
schene referred to under section 17 is under preparation or consideration
or a sanctioned schene is under inplenmentation or where an appeal under
section 25 relating to an industrial conmpany is pending, then,

not wi t hst andi ng anyt hi ng contained in the Conpanies Act, 1956 (1 of 1956),
or any other |law or the nmenorandum and articles of association of the

i ndustrial conpany or any other instrument having effect under the said Act
or other law, no proceedings for the w nding up of “the industrial conpany
or for execution, distress or the |like against any of the properties of the
i ndustrial conpany or for the appointnment of a receiver in respect thereof
(and no suit for the recovery of noney or for the enforcement of any
security against the industrial company or of any guarantee inrespect of
any | oans or advance granted to the industrial conpany) shall lie or be
proceeded with further, except with the consent of the Board or, as the
case may be, the Appellate Authority.

(2) Were the managenent of the sick industrial conpany is taken over or
changed (in pursuance of any schene sanctioned under section 18),

not wi t hst andi ng anything contained in the Conpanies Act, 1956 (1 of 1956),
or any other law or in the nmenorandum and articles of association of such
conpany or any instrument having effect under the said Act or other |aw -
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(a) it shall not be lawful for the sharehol ders of such conpany or any
ot her person to nom nate or appoint any person to be a director of the

conpany;

(b) no resolution passed at any neeting of the sharehol ders of such conpany
shal | be given effect to unless approved by the Board.

(3) (Where an inquiry under section 16 is pending or any schenme referred
to in section 17 is under preparation or during the period) or

consi deration of any scheme under section 18 or where any such schene is
sanctioned thereunder, for due inplenmentation of the scheme, the Board nay
by order declare with respect to the sick industrial conpany concerned that
the operation of all or any of the contracts, assurances of property,
agreenments, settlenments, awards, standing orders or other instrunments in
force, to which such sick industrial conpany is a party or which may be
applicable to such sick industrial conmpany imrediately before the date of
such order, shall remain suspended or that all or any of the rights,
privileges, obligations and liabilities accruing or arising thereunder
before the said date, shall remain suspended or shall be enforceable with
such adoptions and in such nmanner as may be specified by the Board

Provi ded that such declaration shall not be nade for a period exceeding two
years which may be extended by one year at a tinme so, however, that the
total period shall not exceed seven years in the aggregate.

(4) Any declaration nade under sub-section (3) with respect to a sick

i ndustrial conpany shall have effect notw thstanding anything contained in
the Conpani es Act, 1956 91 of 1956, or any other |aw, the nenorandum and
articles of association of the conpany or any instrument having effect
under the said Act or other |aw or any agreenment or any decree or order of
a court, tribunal, officer of other authority or of any subnission
settlenent or standing order and accordingly -

(a) any renmedy for the enforcenent of any right, privilege, obligation and
liability suspended or nodified by such declaration, and all proceedings
relating thereto pending before any court, tribunal, officer or other
authority shall remmin stayed or be continued subject to such declaration
and

(b) on the declaration ceasing to have effect -

(i) any right, privilege, obligation or [iability so renmaining suspended or
nmodi fi ed, shall become revived and enforceable as if the declarati on had
never been made; and

(ii) any proceeding so renaining stayed shall be proceeded with, subject to
the provisions of any |aw which may then be in force, fromthe stage which
had been reached when the proceedi ngs became stayed.

(5) In conputing the period of Iinmtation for the enforcenment of any right,
privilege, obligation or liability, the period during which it or the
renmedy for the enforcement thereof remmins suspended under this section
shal | be excl uded.

"22-A - Direction not to dispose of assets - The Board may, if it is of
opi nion that any direction is necessary in the interest of the sick

i ndustrial company or creditors or shareholders or in the public interest,
by order in witing direct the sick industrial company not to di spose of,
except with the consent of the Board, any of its assets -

(a) during the period of preparation or consideration of the schene
under section 18; and

(b) during the period beginning with the recordi ng of opinion by the
Board for wi nding up of the conpany under sub-section (1) of section 20 and
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up to commencenent of the proceedings relating to the wi nding up before the
concerned H gh Court."

On a reading of the provisions of Section 138 NI Act it is clear that the
i ngredi ents which are to be satisfied for maki ng out a case under the
provision are

(i) a person nmust have drawn a cheque on an account mmintained by himin a
bank for paynent of a certain anpunt of npbney to another person from out of
that account for the discharge of any debt or other liability;

(ii) that cheque has been presented to the bank within a period of six
nonths fromthe date on which it is drawn or within the period of its
validity whichever is earlier

(iii) that cheque is returned by the bank unpaid. either because of the
amount of nmoney standing to the credit of the account is insufficient to
honour the cheque or that it exceeds the anmount arranged to be paid from
that account by an agreenent nade with the bank

(iv) the payee or the holder in due course of the cheque nmakes a denmand for
the paynment of the said anmount of noney by giving a notice in witing, to
the drawer of the cheque, within 15 days of the receipt of information by
himfromthe bank regarding the return of the cheque as unpaid;

(v) the drawer of such cheque fails to nmake paynent of the said amount of
noney to the payee or the holder in due course of the cheque within 15 days
of the receipt of the said notice;

If the aforenentioned ingredients are satisfied then the person who has
drawn the cheque shall be deened to have commtted an offence. In the
explanation to the section clarification is nade that the phrase "debt or
other liability" neans a |egally enforceable debt or other liability.

Section 141 NI Act is a provision specifically dealing with the offen-ces
by conmpanies. Therein it is laid down, inter alia, that if the person
conmitting an offence under section 138 NI Act is a conpany, every person
who, at the time the offence was committed, was in‘'charge of, and was
responsi ble to the conpany for the conduct of the business of the conpany,
as well as the conpany, shall be deened to be guilty of the offence and
shall be liable to be proceeded agai nst and puni shed accordi ngly. Under the
proviso to sub-section (1) it is laid down that nothing contained.in this
sub-section shall rendered any person liable to punishment if he proves
that the of fence was comitted without his know edge, or that he had
exercised all due diligence to prevent the comm ssion of such of fence.

Sub-section (2) of the Section makes any director/manager/secretary or

ot her officer of the company in connivance or any neglect on the part of
whom an of fence under the Act has been conmmitted by the Conpany, such

di rector/ manager/secretary or other officer is deened to be guilty of that
of fence and shall be liable to be proceeded agai nst -and puni shed

accordi ngly.

Fromthe facts of the case alleged by the conpl ainant gist of which has
been noted earlier the position is clear that no exception can be taken
agai nst the order of the Magistrate taking cogni zance of the of fence under
section 138 NI Act against the appellants. Undisputedly the cheques were
drawn by the appellants for paynent of certain amount of nobney due to the
conpl ai nant, fromthe account in the bank and the said cheques were

di shonoured by the bank and the anobunt remained unpai d even after |apse of
15 days fromthe date of the notice issued by the conplainant after the
cheques were di shonoured. Therefore, the ingredients of section 138 being
prima faci e established fromthe conplaint and the documents filed with it,
the Magistrate rightly took cognizance of the offence and issued sunmmons to
the appel | ants.
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The next question for consideration is whether under the provisions of the
SICA there was any | egal inpedinment |or paynent of the anobunt for which the
cheques were drawn and for that reason the appellants cannot be taken to
have commtted an offence under section 138 NI Act. A bare reading of the
section 22 of the SICA makes the position clear that during pendency of an
i nquiry under section 16 or during the preparation of a schene referred to
under section 17 or during inplenentation of a sanctioned schene or
pendency of an appeal under section 25, no proceed-ings for w nding up of
the industrial conpany or for execution, distress or the |ike against any
of the properties of the industrial conpany or for the appointnent of a
receiver in respect thereof and no suit for the recovery of noney or for
enforcenent of any security against the industrial conpany or of any
guarantee in respect of any |oans or advance granted to the industria
conpany, shall lie or be proceeded with further, except with the consent of
the Board or, the Appellate Authority, as the case may be. The section only
deals with proceedings for recovery of nmoney or for enforce-nment of any
security or a guarantee in respect of any |oans or advance granted to the
conpany and a proceedi ngs for wi nding up of the conpany. The section does
not refer to any crimnal proceeding. In Ms. B.S. 1. Ltd. & Anr. v. Gft
Hol di ngs Pvt. Ltd., Crimnal Appeal No. 847 of (1999) we held that pendency
of proceedi ng under Section 22(1) of SICA alone is not sufficient to get
absol ved fromthe liability under Section 138 of the N Act.

A contention was raised on behalf of the appellants that if the crimna
case is proceeded with and the appellants are convicted and sentenced to
fine then it will be necessary to realise the anmbunt of fine fromthe
assets of the conpany which would be inpermissible in view of the

provi sions of section 22 of the SICA. W have no hesitation in rejecting
this contention. In fact the same contention-was considered by us at length
in Ms. BSI Ltd. v. Gft Holdings, (Crimnal Appeal No. 847 of 1999) and it
was repelled. In our considered viewthe contention is prenature and far-
fetched as the occasion to realise fine fromthe accused conpany or its
directors will arise only in case they are convicted and sentence of fine

i s inposed agai nst them That is not a ground to hold that the crimna
proceedi ng shoul d be forecl osed at the threshold.

Anot her contention which was rai sed on behalf of the appellant in this
connection is that if the Directors of the conpany on being convicted are
arrested and kept in jail the efforts of the BI'FR for reconstruc-
tion/revival of the company will not be possible and in that event the very
purpose of inquiry by the BIFR will be rendered futile. The contention is
too renote and the apprehension far-fetched. W reject the said conten-
tion.

In our considered view section 22 Sl CA does not create any |egal inpedinent
for instituting and proceeding with a crimnal case on the allegations of
an offence under section 138 of the NI Act against a conpany or its
Directors. The section as we read it only creates an enbargo agai nst

di sposal of assets of the conpany for recovery of its debts. The purpose of
such an enbargo is to preserve the assets of the conpany from being
attached or sold for realisation of dues of the creditors. The section does
not bar payment of mnoney by the conpany or its directors to other persons
for satisfaction of their |egally enforceabl e dues.

The question that remmins to be considered is whether section 22 A of SICA
affects a crinminal case for an offence under section 138 NI Act. In the
sai d section provision is made enabling the Board to nake an order in
witing to direct the sick industrial conpany not to di spose of, except
with the consent of the Board, any of its assets - (a) during the period of
preparation or consideration of the schene under section 18; and (b) during
the period beginning with the recording of opinion by the Board for wi nding
up of the conmpany under sub-section (1) of section 20 and up to
conmencemnent of the proceedings relating to the wi nding up before the
concerned High Court. This exercise of the power by the Board is condi -
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tioned by the prescription that the Board is of the opinion that such a
direction is necessary in the interest of the sick industrial conpany or
its creditors or shareholders or in the public interest. In a case in which
the BIFR has submitted its report declaring a conpany as ’'sick’ and has

al so issued a direction under section 22-A restraining the conpany or its
directors not to dispose of any of its assets except with consent of the
Board then the contention rai sed on behalf of the appellants that a
crimnal case for the alleged offence under section 138 NI Act cannot be
instituted during the period in which the restraint order passed by the

Bl FR remai ns operative cannot be rejected outright. Wether the contention
can be accepted or not will depend on the facts and circunstances of the
case. Take for instance, before the date on which the cheque was drawn or
before expiry of the statutory period of 15 days after notice, a restraint
order of the BIFR under Section 22-A was passed agai nst the conpany then it
cannot be said that the offence under section 138 NI Act was conpleted. In
such a case it may reasonably be said that the dishonouring of the cheque
by the bank and failure to make paynment of the anmount by the company and/ or
its Directors is for reasons beyond the control of the accused. It may al so
be contended that the anpbunt clained by the complainant is not recoverable
fromthe ‘assets of the conpany in view of the ban order passed by the BIFR
In such circunstances it would be unjust and unfair and agai nst the intent
and purpose of the statute tohold that the Directors should be conpelled
to face trial in a crimnal case

Except in the circunstances noted above we do not find any good reason for
accepting the contentions raised by the |learned counsel for the appellants
in favour of the prayer for quashing the crimnal proceedings or for
keepi ng the proceedings in abeyance: It will be open to the appellants to
pl ace relevant materials in this regard before the | earned Magi strate

bef ore whom the cases are pending and the | earned Magistrate will ex-am ne
the matter keeping in mnd the discussions nmadein this judgnent. We nake
it clear that we have not considered the question whether in the facts and
circunst ances of a particular case Section 138 NI Act is attracted or not,
for that is a question to be considered by the Court at the appropriate
stage of the case in the |light evidence on record. The appeals are di sposed
of on the terns aforesaid.




