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Four decades ago, the Constitution Bench in Mhan Singh
(Mohan Singh v. State of Punjab 1962 Supp. (3) SCR 848) has
been rather lucid in its expression as regards differentiation
bet ween Section 149 and Section 34 of “the |ndi an Penal Code. In
Mohan Singh this Court stated

". Like Section 149, Section 34 also deals with

cases of constructive crimnal liability. It provides that
where a crinmnal act is done by several persons in
furtherance of the conmmon intention of all, each of such

persons is liable for that act in the same manner as if it
were done by himal one. The essential constituents of
the vicarious crimnal liability prescribed by Section 34
is the existence of common intention. |[If the conmon
intention in question ani mates the accused persons and

if the said conmon intention | eads to the conmi ssion of
the crimnal offence charged, each of the persons

sharing the conmon intention is constructively liable

for the crimnal act done by one of them Just as the
conbi nati on of persons sharing the same combn

object is one of the features of an unlawful assenbly, so
the exi stence of a conbination of persons sharing the
sane common intention is one of the features of

Section 34. In sone ways the two sections are simlar
and in sone cases they may overl ap. But ,

neverthel ess, the common intention which is the basis

of Section 34 is different fromthe common object

which is the basis of the conposition of an unlawfu
assenbl y. Conmon i ntention denotes action-in-

concert and necessarily postul ates the existence of a
pre-arranged plan and that nust mean a prior mneeting

of m nds. It woul d be noticed that cases to which
Section 34 can be applied disclose an el enent of
participation in action on the part of all the accused
persons. The acts may be different; may vary in their
character, but they are all actuated by the sane conmon

i ntention. It is now well-settled that the conmon
intention required by Section 34 is different fromthe
sane intention or simlar intention. As has been

observed by the Privy Council in Mahbub Shah v.
Enperor (1945 L.R 72 |.A 148), common intention
within the neaning of Section 34 inplies a pre-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of

10

arranged plan, and to convict the accused of an offence
appl ying the section it should be proved that the
crimnal act was done in concert pursuant to the pre-
arranged plan and that the inference of comon

i ntention should never be reached unless it is a
necessary inference deduci ble fromthe circunstances

of the case."

Four decades |ater, however, a Three-Judge Bench of this
Court in Suresh (Suresh & Anr. v. State of U P. 2001 (3) SCC
673) had the following to state pertaining to Section 34 of the
I ndi an Penal Code.
"Section 34 of the Indian Penal Code recogni ses
the principle of vicarious liability in crimna

jurisprudence. It nakes a person liable for action of an
of fence not committed by himbut by another person

with whom he shared the comon intention. It is a

rul e of evidence and does not create a substantive

of f ence. The Section gives statutory recognition to the

conmonsense principle that if nore than two persons
intentionally do a thing jointly, it is just the same as if
each of them had done- it individually. There is no

gai nsayi ng that a conmon-intention presupposes prior
concert, which requires a prearranged plan of the

accused participating in an offence. Such preconcert or
prepl anni ng may devel op on the spot or during the

course of commission of the offence but the crucial test

is that such plan nust precede the act constituting an

of f ence. Conmon i ntention can be formed previously
or in the course of occurrence and on the spur of the
nonent . The existence of a common intentionis a

guestion of fact in each case to be proved mainly as a
matter of inference fromthe circunstances of the case.

The dom nant feature for attracting Section 34 of
the I ndian Penal Code (hereinafter referred to as "the
Code") is the elenent of participation in absence
resulting in the ultinate "crimnal act". The "act"
referred to in the later part of Section 34 neans the
ultimate crimnal act with which the accused is charged
of sharing the commn intention. The accused is,
therefore, nade responsible for the ultimate crim nal act
done by several persons in furtherance of the commn

intention of all. The section does not envisage the
separate act by all the accused persons for becom ng
responsi ble for the ultimate crimnal act. If such an

interpretation is accepted, the purpose of Section 34
shal | be rendered infructuous.

Participation in the crime in furtherance of the
common intention cannot conceive of sone
i ndependent crimnal act by all accused persons,
besides the ultimate crimnal act because for that
i ndi vidual act |aw takes care of nmaking such accused
responsi bl e under the other provisions of the Code.
The word "act" used in Section 34 denotes a series of
acts as a single act. VWhat is required under law is that
the accused persons sharing the common intention nust
be physically present at the scene of occurrence and be
shown not to have di ssuaded thensel ves fromthe
i ntended crimnal act for which they shared the
common intention. Cul pability under Section 34
cannot be excluded by nere distance fromthe scene of
occurrence. The presunption of constructive intention
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however, has to be arrived at only when the court can
with judicial servitude, hold that the accused nust have
preconcei ved the result that ensued in furtherance of the
conmon i ntention. A Divi sion Bench of the Patna

H gh Court in Satrughan Patar v. Enperor (AR 1919

Pat 111) held that it is only when a court with some
certainty holds that a particular accused nust have
preconcei ved or preneditated the result which ensued

or acted in concert with others in order to bring about
that result, that Section 34 nay be applied.”

What then is the fact situation said to have been proved in the
present case ? It isinthis context the factual score thus ought to
be noticed at this juncture.

On the factual score, it appears that 14 accused persons were
charged under Sections 302/149 and 307/34 I PC for committing

the nurder of Bindeshwari Rai on 19th March, 1992 at 8.00 p.m

Al the 14 accused persons were held guilty for the nurder by the
| ear ned Sessions Judge : whereas accused Rajendra Rai, Uma
Shankar Rai, Sheo Bachan Rai, Shila Nath Rai, Dharm Nath Rai,
Satyendra Sahni alias Satyendra Kumar Sahni and Bankey Ra

have been convi cted under Section 302 | PC and sentenced to
undergo rigorous inprisonnment for life. Al the 14 accused
persons, nanmely Rajendra Rai, Lallan Rai” son of Rajendra Rai

Urma Shankar Rai, Prithvi Rai, Ram Janam-Rai, ‘Sudarshan Rai

Sheo Bachan Rai, Sipar Rai, Birendera Rai, Dharm Nath Rai,

Bankey Rai, Shila Nath Rai, Lallan Rai son of Bankey Rai and
Satyendra Sahni alias Satyendra Kumar Sahni have been hel d

gui lty under Section 302/149 |I'PC and have been convicted

t her eunder. Each of them has been sentenced to undergo

i mprisonnent for life under Section 302/149 | PC. Al the
convicts are, however, presently on bail.

The convicts Una Shankar Rai, Ram Janam Rai, Sudarshan

Rai, Prithvi Rai, Lallan Rai son of ‘Rajendra Rai have been held
gui lty under Section 307/34 IPC and they have been convicted

t her eunder. Each of them has been sentenced to undergo R 1. for
five years under Section 307/34 |PC

The Hi gh Court, however, on appeal on 10th My, 2000,

confirmed the conviction and sentences passed by the | earned
Sessi ons Judge under Section 302 | PC against Rajendra Rai, Ura
Shankar Rai, Shila Nath Rai, Bankey Rai, Dharm Nath Rai and

Sheo Bachan Rai but passed an order for acquittal for the accused
Satyendra Sahni of the charge under Section 302 I'PC.

As regards Uma Shankar Rai, Ram Janam Rai, Sudarshan

Rai, Prithvi Rai and Lallan Rai, the H gh Court also confirned the
convi ction and sentences under Section 307 read with Section 34

| PC. The Hi gh Court however, acquitted all the accused persons
convi cted and sentenced under Section 302/149 | PC and hence the
appeal before this Court upon the grant of |eave.

At this juncture, it would be convenient to advert to the
prosecution case briefly, so as to appreciate the contentions raised.
The case of the prosecution, as would appear fromthe fardbeyan of
Birendra Rai (PW9), in short, is that on the day of Holi festival i.e.
19. 3. 1992 at about 8 p.m, he along with his brothers Bi ndeshwari
Rai , Ruplal Rai and Ram Dahin Rai was returning from Taraiya

Bazar . When they reached their village, they saw all the 14
accused persons sitting at the house of appellant Rajendra Rai
variously armed with weapons. It is alleged that on the instigation
of appellant Rajendra Rai, all the accused persons encircled the

i nformant and hi s conpani ons. Thereafter appellant Raj endra Rai

Sat yendra Sahni and Uma Shankar Rai inflicted injuries with

sword on the head of Bindeshwari Rai. Ther eupon, appel | ant

Shila Nath Rai al so gave a sword bl ow on his head. Like the
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abovenaned appel |l ants, other appellants Bankey Rai and Dharm
Nat h Rai assaulted deceased Bi ndeshwari Rai with 'farsa’. When
Bi ndeshwari Rai becane sensel ess whil e appel |l ant Sheo Bachan

Rai caused injury with Bhala, the other accused persons caused
injuries with their respective weapons. The informant further
stated that when he wanted to save his brother, appellant Uma
Shankar Rai attacked himw th sword but the bl ow was warded off.
When P.Ws. Ram Dahin and Ruplal tried to intervene, appellant

Lall an Rai son of Rajendra Rai fired his pistol causing injury to
Ruplal Rai. 1t has been further alleged that the accused persons
after commtting the murder of Bindeshwari Rai, threw his body in
a mai ze field, which was situated adjoining north to the road. The
i nformant and the other witnesses have clained to have identified
the accused persons in the noonlit night. On the basis of the
aforesaid statenent, O ficer |Incharge of Taraiya Police Station
took up investigation and ultimtely having found a prim facie
case, subnmitted charge sheet. Ther eupon, the Chief Judicia

Magi strate took cogni zance of the offence and conmtted the case
to the Court of Session calling upon the appellants to face trial
The records depict that one Dr. Dharamath Singh (PW11)

hel d the post-nortem exam nati on on the dead body of

Bi ndeshwari Rai and he found the followi ng ante-nmorteminjuries
on the person of the body :

(i.) Mul tipl e incised wunds about eight in nunber of varying
di mension on the scalp, nore on left side than on the right

side, md-portion.

(ii) I nci sed wound about 3" x " bone deep-on the |left cheek
(iii) I nci sed wound about 1" x " skin deep on the back of the
neck.

(iv) Mul tiple bruises of varying dinmension on the back of
chest wall on both sides.

(v) Penetrating wound about " in dianmeter nuscle deep on
the right side on the back of waist.

(vi) I nci sed wound about 3" x 1" bone deep on the right side
of chin.

On dissection, there were multiple fractures of scal p bone,

| aceration of underlying nmenbranes and brain matter 'with

collection of clotted blood in imediate vicinity of the injured
parts. On further dissection fracture of the right side of ranus of
t he mandi bl e was di scl osed. Ri gor nortis was present on all the
li nbs.

The doctor’s evidence reveals that the death of Bi ndeshwari

Rai was caused due to haenorrhage and shock as a result of

injuries to vital organs like brain and mandi bl e caused by sharp
cutting weapon as al so by sharp penetrating weapon such as Bhal a.
The post-nortem exam nati on was conducted within 24 hours.
Incidentally, there is nothing in the cross-examnation of the
Doctor to discredit the evidence of the prosecution with regard to
the nature of injuries as also to the manner of assault.

It is on this state of the situation that M. PS M shra, |earned
Seni or Advocate, appearing for the appellants wth-his usua

el oquence rather strongly contended that in view of the findings
recorded for charges under Section 302/149 |IPC by the H gh Court
agai nst which no appeal is preferred in this Court, it is clearly a
case where the appellants are supposed to have been convicted for
their individual acts and acts done in furtherance of the comon
intention of all, which developed, if at all, in course of the assault
on Bindeshwari Rai. |In the absence of any appeal against the said
acquittal for the of fence under Section 302/149 IPC it will not be
| egal to go by the evidence of existence of any pre-planning etc.
Though there is evidence that appellants who are convicted

under Section 302 | PC caused injury upon deceased Bi ndeshwar i

Rai by | ethal weapons on the head and various other parts of his
body, the nedical evidence is clear that death was caused due to
haenor rhage and shock caused by the injuries to vital organs |ike
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brain and al so mandi bl e caused by sharp-cutting weapons may be
Farsa and sword and al so sharp cutting penetrating weapon such
as a Bhal a.

In the absence of evidence as to who caused fatal injury or

which injury in particular was fatal, conviction under Section 302
| PC of as many as six appellants (one of whom who was charged

to have hit on the head of the victimby sword has been acquitted
by the High Court) is not sustainable at all

It is well settled that cul pabl e homicide is genus and nurder

is the specie and that all nurders are cul pabl e honici de but not
vi ce-versa. A conbined reading of the provisions in Chapter XVl
of the IPCwith respect to offences affecting the human body and
the exceptions and illustrations would show that without
ascertaining as to who caused the death or that one of many
injuries inflicted by a certain person al one was the cause of death,
no one can be, nmuch less a nunber of persons together, be
convicted for their acts under Section 302 IPC sinpliciter. More
than one person together can be convicted only with the aid of
Section 149 IPC (if - their nunber is nore than five) or Section 34
IPC if they act in furtherance of common intention. Since the
appel | ants, however are acquitted under Section 302/149 |IPC, the
Hi gh Court could not have convicted as nany as six persons under
Section 302 | PC

M. Mshra further contended that it is settled |law that severa
persons may have simlar intention yet they nay not have the
conmon intention in furtherance of which they participated in
action. Elaborate discussion of the principles and doni nant
features for attracting Section 34 1PC are well discussed and
expl ai ned in one of the |atest pronouncenments of this Court in
Suresh (supra).

In para 44 of the judgnment in Suresh (supra) this Court (the
majority view) stated

"Approving the judgrments of the Privy Council in

Bar endra Kumar Ghosh [AIR 1925 PC 1] and

Mahbub Shah [AIR 1945 PC 118] cases a three-

Judge Bench of this Court in Pandurang v. State

of Hyderabad [AIR 1955 SC 216] held that to

attract the applicability of Section 34 of the Code

the prosecution is under an obligation to establish

that there existed a comon intention which

requires a prearranged pl an because before a man

can be vicariously convicted for the crimnal act

of another, the act must have been done in

furtherance of the common intention of all. This
Court had in mnd the ultimate act done in
furtherance of the commpn intention. |In the

absence of a prearranged plan and thus a conmobn
intention even if several persons sinultaneously
attack a man and each one of them by having his

i ndi vidual intention, nanely, the intention to kil
and each can individually inflict a separate fata
bl ow and yet none woul d have the comon

intention required by the section. In a case like
that each would be individually liable for

what ever injury he caused but none coul d be
vicariously convicted for the act of any or the
other. The Court enphasised the sharing of the
comon intention and not the individual acts of
the persons constituting the crine. Even at the
cost of repetition it has to be enphasised that for
proving the common intention it is necessary
either to have direct proof of prior concert or
proof of circunstances which necessarily lead to
that inference and "incriminating facts nust be

i nconmpatible with the innocence of the accused
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and i ncapabl e of explanation or any ot her
reasonabl e hypot hesi s". Commopn intention

arising at any time prior to the crimnal act, as
contenpl at ed under Section 34 of the Code, can
thus be proved by circunstantial evidence."

In Suresh (supra) this Court while recording the don nant
feature for attracting Section 34 has the following to state
"The dom nant feature for attracting Section

34 of the Indian Penal Code (hereinafter referred

to as "the Code") is the elenment of participation in
absence resulting in the ultimate "crimnal act".

The "act" referred to in the later part of Section 34
means the ultimate crinmnal act with which the

accused i s charged of sharing the common

intention. The accused is, therefore, nade

responsi ble for the ultimate crimnal act done by

several persons in furtherance of the common

intention of all.~ The section does not envisage the
separate act by all the accused persons for

becom ng responsible for the ultimte crimna

act. If such an interpretation is accepted, the

pur pose of Section 34 shall be rendered

i nfructuous."

For true and correct appreciation of legislative intent in the
matter of engrafting of Section 34 in the Statute Book, one needs
to have a look into the provision and as such Section 34 is set out
as bel ow

"34 - Acts done by several persons in

furtherance of conmon intention- when a

crimnal act is done by several persons in

furtherance of the commn intention of all, each

of such persons is liable for that act in the sane

manner as if it were done by himal one.™

A plain look at the Statute reveals that the essence of Section
34 is simultaneous consensus of the mnd of persons participating
in the crimnal action to bring about a particular result. It is trite
to record that such consensus can be devel oped at the spot. The
observati ons above obtain support fromthe decision of this Court
i n Ramaswam Ayyangar & Os. v. State of Tami| Nadu [AIR

1976 SC 2027].

In the simlar vein the Privy Council in (Barendra Kumar

Ghosh v. King Enperor [AIR 1925 PC 1: 26 Cri. LJ 431] stated
the true purport of Section 34 as bel ow.

"The words of Section 34 are not to be eviscerated

by reading themin this exceedingly limted sense.

By Section 33 a criminal act in Section 34

i ncludes a series of acts and, further, ’'act’

i ncl udes om ssion to act, for exanple, an om ssion

to interfere in order to prevent a nurder being

done before one’'s very eyes. By Section 37,

when any offence is committed by neans of

several acts whoever intentionally cooperates in

the conmi ssion of that offence by doing any one

of those acts, either singly or jointly with any

ot her person, commts that offence. Even if the

appel l ant did nothing as he stood outside the door

it is to be remenbered that in crimes as in other

things "they also serve who only stand and wait." "
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The above discussion in fine thus culmnates to the effect that
the requirenent of statute is sharing the comon intention upon
bei ng present at the place of occurrence. Mere distancing hinself
fromthe scene cannot absol ve the accused though the same

however depends upon the fact-situation of the matter under

consi deration and no rule steadfast can be |aid down therefor.
Turning attention to the factual score, once again, be it

noticed that the High Court has rendered the subni ssions of the
def ence as regards the witnesses being on inimcal terns as totally
hypot heti cal guesswork de hors the realities and in justification
thereof stated "Sinply because another passage was avail able for
the prosecution party to go to their houses, it would be difficult to
hold that they were not going through the road in question where
occurrence took place." Incidentally, the evidence of PW7 Ram
Dahin Rai, PW9 Birendra Rai and PW 10 Ruplal Rai, the

i nformant, stand out to be in full corroboration of the prosecution’s
case that no sooner Bindeshwari Rai and his conpanions arrived at
the place of occurrence, Rajendra Rai exhorted to kill and
thereafter assaulted himw th sword. The H gh Court on

appreci ation of the factual situation recorded the same and further
stated that Uma Shankar Rai al'so caused injury on the head of

Bi ndeshwari Rai by sword and when the latter fell down in a naize
field, Shila Nath Rai assaulted himw th sword and Bankey Ra

with Farsa on his neck: It is on this score the H gh Court in fine
concl udes as regards the appreciati on of evidence to the effect:
"Thus in view of the consistent evidence of the injured eye

Wi t ness, there appears no reason to interfere with the findings of
the trial court so far it is with respect to those appellants who have
been convicted under Section 302 1PC. "

The next issue seens to be rather inportant and we think it

expedi ent to quote paragraph 13 of the judgnent inpugned for its
proper appreciation :

"The next question, however, rises whether the

convi ction and sentence against all the accused persons

under Section 302 read with Section 149 | PC can

sust ai n. At the very outset it may be noticed although

the trial court has convicted these appellants under this

count but no finding has at all been recorded whet her

the appellants were the nenmbers of —unlawful assenbly

and that such unlawful assenbly had the know edge

that the main accused persons had the commobn obj ect

to conmt the murder of Bindeshwari Rai. Because as

woul d appear fromthe case of the prosecution, the

accused persons were sitting at the Baithaka of

appel | ant Raj endra Rai and this was not hi ng unusua

since it was the day of Holi festival. This is not the

case of the prosecution that these accused persons had

the know edge or any such information that deceased

Bi ndeshwari Rai and his conpanion would return from

Tarai ya Bazar to the village through that very path-and

at that very tine. Rat her the above fact woul d show

that the occurrence in case took place all of a sudden.

Unl ess and until there is any evidence of the

prosecution that all the accused persons had assenbl ed

at the place of occurrence with a conmon object to

commt the nurder of Bindeshwari Rai, it would not be

proper to hold themguilty under Section 302 read with

149 | PC. Therefore, the conviction agai nst such

appel l ants can at best be recorded under Section

324/ 149 | PC. Because the evidence on record suggests

that it was the individual act of appellants Rajendra Rai

Urma Shankar Rai, Shila Nath Rai, Bankey Rai, Dharm

Nath Rai and Shiv Bachan Rai, who had conmitted the

mur der of Bi ndeshwari Rai with their respective
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weapons. "

It is on the basis of the observations as above, the H gh Court
cane to a finding that the appeal on behalf of the appellants
Raj endra Rai, Uma Shankar Rai, Shila Nath Rai, Bankey Rai,
Dharam Nath Rai and Sheo Bachan Rai ought to be dism ssed and
their conviction and sentence under Section 302 of the I|ndian
Penal Code as recorded by the trial court stood confirned.
As regards the case for appellants Ura Shankar Rai, Ram
Janam Rai, Sudarshan Rai, Prithvi Rai and Lallan Rai, the H gh
Court did place strong reliance on the evidence of the injured
Wi t nesses ascribing themto be nost acceptable and trustworthy
evi dence and as such confirned the sentence under Section 307
read with Section 34 of the Indian Penal Code.
It is the conviction under Section 302 which is said to be not
in accordance with | aw and-as such M. M shra has been rather
vocal and enphatic-on that direction. It is axiomatic that
procedural |aw is the hand-maid of justice and the Code of
Crimnal Procedure i's no exception thereto. Its incorporation in
the Statute Book has been to sub-serve the ends of justice and non-
observance of the technicalities does not and cannot frustrate the
concept of justice since technicality al one would not out-weigh the
course of justice.
We, however, hasten to add that in the event, however, there
being prejudice leading to a failure of justice, it cannot but be
treated to be an illegality, which is otherw se incurable in nature.
In one of the early decisions of this Court (Wllie (WIliam
Sl aney v. The State of Madhya Pradesh - 1955 (2) SCR 1140), the
Ful | Bench decl ared and settled the law on this score and it seens
for all times to cone. This Court in a recent decision (Kanmari
Brahmai ah & s. v. Public Prosecutor, Hi gh Court of A P. JT
1999 (1) SC 259) once again reiterated the |law so settled by Wllie
Sl aney (supra) in the simlar vein and sane tune. Incidentally,
Wllie Slaney (supra) was decided in the year 1955 and on the
basis of the then existing Code of 1898, whereas Brahmai ah
(supra) has considered the new Code of 1973 and after
adunbrating the observations of = Wllie Slaney, this Court in
Brahnmai ah observed

"The aforesai d di scussion | eaves no doubt that
non-fram ng of charge would not vitiate the
conviction if no prejudice is caused thereby to the
accused. As observed in the aforesaid, the tria
shoul d be fair to the accused, fair to the State and
fair to the vast nmass of the people for whose
protection penal |aws are nade and admi ni stered.
Crimnal Procedure Code is a procedural |aw and
is designed to further the ends of justice and not
to frustrate themby the introduction of endl ess
technicalities. In the present case, accused were
tried on the prosecution version that all of them
went at 3.30 p.m in the field of the deceased; they
pi cked up the quarrel with him inflicted injuries
to the deceased as narrated by the prosecution
Wi t nesses, accused no.3 to 6 participated as stated
above; the statements were recorded under
Section 313 of the Cr.P.C. and the questions were
asked to the effect that they jointly came at 3.30
p.m and caused injuries to the deceased as stated
by the prosecution w tnesses and the rol e assi gned
to accused no.3 to 6 was al so specifically
nmentioned. Hence, it is apparent that no prejudice
is caused to the accused who were charged for the
of fence under Section 302, by not framing the
charge for the offence punishable under Section
302 read with 149. In this view of the matter, the
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conviction of the accused no.3 to 6 for the offence
puni shabl e under Section 325 read with 149

cannot be said to be anyway illegal which require
to be set aside."

It isin this context Section 464 Cr.P.C. ought to be
noticed at this juncture. Section 464 Cr.P.C. reads thus :
"464. Ef fect of omission to frame, or absence
of, or error in, charge (1) No finding, sentence
or order by a Court of conpetent jurisdiction shal
be deemed invalid nerely on the ground that no
charge was framed or on the ground of any error
om ssion or irregularity in the charge including
any m sjoi nder of charges, unless in the opinion of
the Court of appeal, confirmation or revision, a
failure of justice has in fact been occasioned
t her eby.

(2) I f the Court of appeal, confirmation or
revision'is of opinion that a failure of justice has
in fact been occasioned, it nmay

(a) in the case of an om ssion to frane a charge,
order that a charge be franed and that the trial be
recommenced fromthe point i mediately after

the fram ng of the charge

(b) in the case of an error, omission or
irregularity in the charge, direct a newtrial to be
had upon a charge franmed in whatever manner it
thinks fit;

Provided that if the Court is of opinion that

the facts of the case are such that no valid charge
could be preferred agai nst the accused in respect

of the facts proved, it shall quashthe conviction.”

As regards the interpretation of Section 464 this Court has
the following to state in Kammari (supra) at paragraph 7:
"The aforesaid Section is in mandatory
terns and specifically provides what is to be
done in cases where charge is not framed or there
is an error, omssion or irregularity in framng of
the charge. From t he unequi vocal terns of the
section, it can be stated that finding, sentence or
order could be set aside only in those cases where
the facts are such that no valid charge coul d be
preferred against the accused in respect of the
facts proved. Secondly, if the facts are such that
charge could be framed and yet it is not framed,
but there is no failure of justice, has in fact been
occasi oned thereby the finding, sentence or order
of the Court of competent jurisdiction is not to be
set aside on that ground. Thirdly, if there is
failure of justice occasioned by not fram ng of the
charge or in case of an error, om ssion or
irregularity in charge re-trial of the case is to be
directed under sub-section (2)."

Incidentally, Section 464 corresponds to the provisions
contained in Sections 232(2), 535 and 537(6) of the old Code.
It isinthis context the law laid down by this Court in
Kammari (supra) ought also to be noticed. This Court in paragraph
14 of the report stated as bel ow -
"14. The af oresaid di scussion | eaves no doubt that non-
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fram ng of charge would not vitiate the conviction if no
prejudice is caused thereby to the accused. As observed in

the aforesaid, the trial should be fair to the accused, fair to
the State and fair to the vast mass of the people for whose
protection penal |aws are nade and admi nistered. Crimina
Procedure Code is a procedural law and is designed to further
the ends of justice and not to frustrate them by the

i ntroduction of endless technicalities."

Simlar is the observation of this Court in Narinder Singh v.
State of Punjab (2000 (4) SCC 603) recording therein that if the
i ngredi ents of the Section are present, conviction in regard thereto
can be sustai ned.

The evi dence avail able on record in particular that of injured
eye witnesses, nanely, PW.7, 9 and 10 and the "Fardbayan"
whi ch was recorded w thout any loss of tine to the effect that al
the accused persons encircled the informant and ot her w tnesses
and inflictedinjuries on Bindeshwari Rai (deceased) by deadly
weapons resulting into his death it is trustworthy and acceptable
and question of decrying the evidentiary val ue thereof does not and
cannot arise, nore so, having regard to the corroborative evidence
avai l abl e on record by the doctor who conducted the post-nortem
The entire ganut of the matter in issue |leaves no manner of doubt
the concerted action by reason of sinmultaneous conscious mnd of
persons participating in the action to bring about the death of
Bi ndeshwari Rai and it is this piece of evidence which brings in the
el ement of Section 34 even though no charge was franed
thereunder. This conviction and sentence under Section 302 of the
I ndi an Penal Code can be mmi ntained by adding Section 34 of the
I ndi an Penal Code thereto that is to say under Section 302/34 of
the I ndi an Penal Code.

As regards the conviction under Section 307 of the |Indian
Penal Code, be it noted that upon consideration of the injury report
as sustained by Ruplal Rai (PW10), Ram Dahin Rai (PW7) and
Birendra Rai (PW9), the factum of causing grievous hurt though
establ i shed but conviction under Section 307/34 of the Indian
Penal Code in the interest of justice ought to be altered to under
Section 326/ 34 of the Indian Penal Code. It is ordered
accordingly. The sentence, however, be also altered to a period of
two years without however inposition of any fine.

The appeal s thus stand di sposed of in the manner indi cated
above. The appellants be taken into custody to serve out their
respective sentences and in the event they have al ready served out
their sentence, their bail bonds shall stand di scharged.




