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W TH
ClVIL APPEAL NO. 1626 OF 2007

Rama Paper MIIls Ltd. \ 005Appel | ant
Ver sus
U. P. Power Corporation & another \ 005Respondent s
W TH
ClIVIL APPEAL NO. 1627 OF 2007
M s Ram Ganga Cenent (Pvt.) Ltd. & another \ 005Appel I ant s
Ver sus
U. P. Power Corporation Ltd. & Os. \ 005Respondent s
\C/Z\f;r/:_'L APPEAL NO. 1628 OF 2007
Ms Kajaria Ceramcs Ltd. \ 005Appel | ant
Ver sus
U. P. Power Corporation and anot her \ 005Respondent s
W TH

ClVIL APPEAL NO. 1716 OF 2007

Ms Sandila Metal Wres (P) Ltd. \ 005Appel I ant
Ver sus

U P. Power Corporation Ltd. & Os. \ 005Respondent s

AND

SPECI AL LEAVE PETITION (C No. 6721 of 2007

M's. Jagannath Steels Pvt. Ltd. .../ Petitioner
Ver sus
U. P. Power Corporation Ltd. & Os. \ 005 Respondents

S.B. SINHA, J :

1. Effect of two Circular letters issued by the U P._ Power
Corporation Limted is involved in these appeals, which arise out of a
j udgrment and order dated 25th April, 2001 of the H gh Court of

Judi cature at Allahabad in CMAP No. 40692 of 2000 ; judgment and

order dated 17th January, 2007 passed by the Hi gh Court of

Uttaranchal at Nainital in W No. 936 of 2001 and judgment & order
dated 19th October, 2006 of the High Court of Judicature at All ahabad,
Lucknow Bench, Lucknow, in Appeal No.82 of 2002 etc. etc.

2. State of Uttar Pradesh constituted Uttar Pradesh Electricity
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Board in terms of the provisions of the Electricity (Supply) Act, 1948.

In the year 1999 Utar Pradesh Electricity Refornms Act, 1999 (for

short, \021the 1999 Act\022) was enacted, in terns whereof the U P

El ectricity Regulatory Commi ssion (for short, \021the Conmi ssion\022) was
constituted. |Indisputably, three |licensees, namely, (i) U P. Power
Corporation Ltd. (for short, \021UPPCL), (ii) Kanpur Electricity Supply
Conpany (for short, \021KESCO 022); and (iii) NO DA Power Conpany

Ltd. (for short \021NPCL\022) filed applications before the Comm ssion for
determ nation of \021ltariff\022.

3. By reason of a notification dated 07.08.2000, tariff was franed
which was to conme into force from 09.08.2000, inter alia, providing
for

\ 023RATE SCHEDULE HV-2
LARGE AND HEAVY POVNER

1. Applicability

This rate schedul e shall apply to all consuners who have
contracted [oad of nore than 75 KW (100 BHP) for

i ndustrial and/or processing purposes as well as to
Acr/ 1 nduction, Furnaces Rolling/Re-Rolling MIls, Mni
Steel Plants and to any other power consuners not
covered under any other rate schedul e.

This rate schedul e shall also apply to commercial |ight,
fan & power consuners (LMW-2) and power consuners

of Rate Schedul e LMV-6, subject to the condition that
they opt for this Rate Schedule.

The contracted demand shall be expressed in whole

nunber only.

2.

3. -

4. Rat e of charge

Descri ption
Demand Char ge

Ener gy

Char ge

A. Basic Rate
(Applicable
to Urban
Consuner s)

Rs. 130/- per
KVA/

Mont h

p
L
U
S

390
pai se/ KWH

Not es :
(a) In respect of consuners who opt for power
supply during restricted/ peak hours an additiona
surcharge of 15% on the amount billed at the \023Rate of
Char ge\ 024 under item 4-A above, i.e. Demand Charge and
Energy Charge shall be |evied.
However, in respect of consuners getting power supply
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on i ndependent feeders emanating from 400/ 220/ 132 KV
sub-stations an additional surcharge of 15% on denmand

and energy charges shall be charged further subject to the
condi tion that these consuners will get an assured supply

of mninum 500 hours in a month. |In case of short fal

i n above guaranteed hours of supply a rebate @1%for
each 10 hours short fall will be admissible on the bill
anount conputed under \023Rate of Charge\024

(b)

(c) - -

(d) In respect of supply during peak hours/restricted

hours, the consumers shall have to take the perm ssion
from UPPCL. \ 024

4, Appel l ant LM. Ltd. prior to framing of the said tariff and

bi furcation of U P. State Electricity Board had been taking supply of
el ectrical energy in theformof a three phase alternatives current at
decl ared pressure of 132 K V. and a power not exceedi ng 8000 K. V.

in their respective factories. ~Wiereas in the case of L.ML. Limted,
their factory being situated at Kanpur, electrical energy was supplied
by KESCO, but so far as other consunmers are concerned, electrica
energy was supplied to them by UPPCL

5. Appellants consumers herein claimed that although they had
been runni ng a non-conti nuous process i ndustry but was not to
observe peak hours restriction and in terns thereof they did not
consunme power from6.00 p.m to 11.00 p.m (being the peak hours).

6. A confusion arose in regard to interpretation of the said
purported | evy of 15% surcharge on demand and energy charge on

i ndependent feeders from 400/220/132 KV sub-stations having
assured supply of mninmum 500 hours in a nonth. In the event, the
consunmers were to get power supply fromindependent feeders, were
to get supply of mininmm500 hours-in a nmonth, indisputably, they
were to pay 15% surcharge on denmand.

7. UPPCL, however, on construction of the said provisions of the
statute issued a circular letter dated 08.09.2000 calling for options
fromthe consunmers of electrical energy, who did not intend to have a
conti nuous power supply of 500 hours in_a nonth. A copy of the said
circular letter admttedly was sent to the Secretary of the Conm ssion
the relevant paragraphs whereof read thus :

\ 023Sone ot her inportant guidelines/directions are being

issued with the request that please nake aware to all your

concerned subordinate officers and ensure its strict

conpl i ance.

1. 15% surcharge will be payable for Electricity use

in prohibited period in newrate list of L.MV. \026 6

and HV-2. Consuners who were notified by U P.

CGover nent under continuous category before

new tariff should be necessarily inposed 15%

surcharge in their bills. The facility of Electricity

supply in prohibited should be continued as before

to consuners falling under this category and

option letter should not be asked fromthem

In addition, consuners of non-continuous category

will not be provided the facility to use Electricity

in prohibited period. But, if the consuner of this

category wants to use electricity in prohibited

period, he will intimte to concerned Executive

Engi neer through registered letter.

Executive Engineer within three days of receiving

this letter will issue office circular which wll

i ndicate the date fromwhich this facility can be

provided . 15% surcharge will be payable by the
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consunmer fromthe said date nmentioned in above

letter. This option once given will not be revoked.
2(a) Consuners connected to i ndependent feeders will
be charged 15% surchar ge agai nst guarant ee of

500 hours electricity supply from sub-stations of

400 KV, 220 KV and 132 KV in HV-2 rate list.

500 hours electricity supply will be ensured to the
consuners of this category. 1% rebate will be

given on Electricity Bill of 10 hours or its part, if
they receive electricity supply I ess than 500 hours.

If the consumers connected to these independent

f eeders who do not want guaranteed supply of 500

hours electricity supply then 15% surcharge wil |

not be charged on their electricity bills. These type
of consunmers will intimate to Executive Engi neer
(Distribution) if they do not want 500 hours

guarantee of electricity supply. Executive

Engi neer will issue office neno in this regard. |If
any consuner of this category does not exercise
this option, then he will be guaranteed 500 hours
electricity supply and wi lI' be charged 15%
surcharge. It will be the responsibility of

SSO Assi stant Engi neer to ensure that consuners

of this category should not use electricity in the
restricted period.  In‘'case consuners of this

category use electricity in the restricted period then
they will be charged (15+15) 30 % surchar ge.

2(b) Normal |y the availability of electricity supply to
the consumers from these feeders w1l depend

upon data of electronic netersinstalled in their
establishments and no officer will be authorized

for issuing any certificate and nor such certificate

wi Il be acceptable.

2(c) In case electric neter is not avail able at

consumer s\ 022 establishnent or is defective, then
during this period only no enpl oyee bel ow t he

| evel of Asstt. Engineer will issue any certificate
under his signatures under any circunstances
regardi ng period of electricity supply/hours etc.
and in case this is issued the same will no be
accepted, and the concerned officer/enpl oyee wll
be deemed guilty of indiscipline and appropriate
action will be taken against them As per
requirenent, this type of certificate can be issued
by Asstt. Engi neer or above |level officer and they
may get the signature of subordinate

of ficer/enployee if they wish. This certificate will
be made avail able to concerned Executive

Engi neer (Distribution) for each nonth.

2(d) Every nonths intimation/certificates of electricity
supply hours alongwith the reason of |ess supply
hours will be provided by Sub-division Oficer of

sub station of 400, 220 and 132 KV to Executive
Engi neer (Distribution) for the purpose of issuing
bill to consumer.

The supply hours should tally with the hours
witten in the | og book of sub station. Along with
this, the sub-division officer will provide the
certificate confirm ng whether electricity was
supplied in peak hours or not? |In case the power
supply to large and heavy power consuners is |ess
than prescribed hours for two consecutive nonths,
then, concerned Dy. Ceneral Mnager of the sub-
station will reviewthe situation at his | evel and
resol ve the same.
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Revi ew of power supply to snmall and nedi um
consuners shall be done by Executive Engi neer of
concerned sub-station.\024

8. On or about the 14.09.2000, the Executive Engi neer of UPPCL issued
notices to the parties, inter alia, stating

\ 023 As per the Extra-ordinary Gazette dated 27.07.2000
of Government of U P., the U P.P.C. Ltd. has revised the
tariff of consumers of all the categories from 9.8.2000.
Accordingly, both the categories i.e. Continuous and non-
conti nuous have been anmal gamated. The restriction is that
they will have to submt their separate option for use of
el ectricity consunption in peak hours and restricted use of
electricity that if they want to consune the electricity in
peak hours and restricted period, they will be required to
pay 15% extra surcharge on the amunt worked out as per
category 4 of the tariff rate. Wthout perm ssion of
UP.P.C. Ltd., the consunption of electricity in this period
is prohibited otherwi se action as per rules will be taken.
You are, therefore, hereby requested that you
intimate in witing to this office within 15 days of receipt
of this letter that whether you want to consume the
electricity during the peak hours and restricted use of
electricity period or not so that you tariff rate could be
fixed accordingly in H V. 2 category. The consunption
of electricity during the said period wll be prohibited
wi t hout pernission of UP.P.C. Ltd.~ In case of violation,
you will be liable to financial and other |osses. Option
gi ven by you shall be effective from 9.8.2000.\024

9. Pursuant thereto and in furtherance thereof, by reason of a letter
dat ed 16. 09. 2000, the consuner opted for not having a continuous
power supply of 500 hours, a sanpl e copy whereof is as under

\023As you already know that we are electricity
consunmer in the category of Non-continuous process of
132 KVA. W have to informyou that we shall not be
consum ng the sanme during the peak hour restrictions.
Further we are not opting for such guaranteed supply of
electricity for 500 hours per nonth and in default thereof
a rebate of 1% for every 10 hours of electricity non-
supply. This does not, however, nean that you shal
subj ect us to any unschedul ed and arbitrary cuts in the
supply in future

We are sure that you shall continue to supply
electricity as in the past fromthe sane feeder line. This
letter is in conpliance of the requirement of the above
notification dated 8.9.2000, and hence the additiona
surcharge of Rs. 6, 33,898.45 shall be withdrawn from our
bill dated 5.9.2000. The paynent of Rs.53,01, 727/-
havi ng been made by cheque No. 207076 dated 11.9. 2000
(handed over in the Court of Chief Justice, Allahabad on
13.9.2000). Thus the aforesaid bill stands finally paid.

We are sure that in future our bills shall not be
| oaded with additional surcharge of 15%\ 024

10. It appears that neetings were also held by and between the
consumers and Secretary and Chairnman of UPPCL at PHD Chanbers

of Comrerce at Del hi, wherein it was decided that only therma

i ndustries would not be charged 15% additi onal surcharge who did not
want to go for assured supply of 500 hours.

11. It further appears that UPPCL i ssued another circular letter
dated 15.12. 2000, the relevant portion whereof reads thus :
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\023U. P Electricity Regulatory Commssion in its
revised tariff for the year 2000-01 applicable to Hv-2
rate schedul e consuners who are getting supply from
i ndependent feeders for |evy of 15% surcharge on the
guar ant ee of 500 hours of power supply per nonth.

In this regard, detail ed guidelines have been issued
by this office vide letter No. 1423 dated 9. 8. 2000.

In this regard, it is directed that those consuners
who will exercise option, of not availing 500 hours
guar anteed supply, through a registered letter to
Executive Engineer (Distribution) by 31.12.2000, t hey
will not be charged 15% surcharge fromthe very date of
its applicability i.e. 7.8.2000. For consumers, who wll
submt their option after 31.12.2000, this facility will be
applicable fromthe date of receipt of the application.\024

12. Al t hough no such circular letter was issued by KESCO relying
on or on the basis of circular letter issued by UPPCL, L.ML. Linmted
filed a wit petition in the Allahabad H gh Court.

13. Upon taking into consideration the jurisdiction of the UPPCL to
i npl enent the tariff fixed by the Conm ssion vis-‘-vis the procedure
required to be adopted therefor, the H gh Court by reason of the

i mpugned judgnment and order dated 25.04.2001 opined that it had
absolutely no jurisdiction to make any nodification in the tariff and in
that view of the matter the purported circular letter issued on

08.09. 2000 was invalid in law,inter alia, stating

\ 023The contention raised on the basis of circul ar dated
8.9.2000 issued fromthe office of Chief Genera

Manager (Commercial), UPPCL, is equally untenable.

The provision in later part of paragraph 2 Ka thereof

whi ch [ays down that 15 per cent surcharge woul d not be
| evied in case a consuner getting supply froman

i ndependent feeder emanating from 400/220/ 132 KV
sub-station gave an option that he did not want a
guarantee of 500 hours of supply in a nonth, is contrary
to the tariff approved by the Conm ssion. The

Conmi ssion in its order approving the tariff had nerely

provided that in case of shortfall in 500 hours of assured
supply in a nonth, a rebate of 1 per cent for each 10
hours shortfall will be adnissible on the total anount

conput ed under \023Rate of Charge\024. The Circular while
retaining this provision has nmade an additional provision
to the effect that if such type of consunmer gave an option
that he did not want an assured supply of m ni num 500
hours in a nonth, the 15 per cent surcharge shall be not
levied. This is a clear alteration of the approved tariff
which is not permissible in |aw

14. Rel ying on or on the basis of the said judgnment of the Division
Bench of the All ahabad H gh Court delivered in the case of L.ML.
Limted, UPPCL issued another circular dated 31.08.2001 cancelling

the earlier circulars, stating

\ 023Si nce some confusion has arisen anbngst the
Fi el d/ Regional O ficers on this provision, Comrercia
Division vide its letter Nos. 1423-HC UPPCL/ Fi ve- 1974-
1204 dated 8.09.2000 and No. 3046/ HC
[ Tariff/SAMN N rdesh dated 15.12.2000 had i ssued
clarifications after discussions with U P. Electricity
Regul at ory Conmi ssi on.
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LML Kanpur had filed a Wit Petition
No. 40692/ 2000 before the Hon\022bl e Al l ahabad Hi gh
Court on this subject. Hon\022ble Allahabad H gh Court in
its order has directed that tariff as approved by Electricity
Regul at ory Conmi ssion only will be applicable and the
i censee cannot anmend the tariff. Therefore, in the |light
of Hon\ 022bl e Al l ahabad Hi gh Court\022s judgment Circul ar
No. 1423 dated 8.9.2001 (Point No. 2) and letter No.
3046 dated 15.12.2000 stand rescinded fromthe date of
their issue.\024

Bills were issued in Cctober 2001 with retrospective effect from
Noverber 2000.

15. Appel |l ants-other-than L. ML. Limted filed several wit
petitions questioning the legality and/or validity of the said circular
dated 31.08. 2001.

Several contentions were raised in the wit petitions including
the jurisdiction of UPPCL to issue bills with retrospective effect.

It was furthernore contended that the appellants having altered
their position pursuant to or in furtherance of the prom se made by
UPPCL in terms of its circular letter dated 08.09.2000, they were
est opped and precluded fromraising any bill, with retrospective effect
or otherw se.

Attention of the H gh Court in the subsequent wit petitions
were al so drawn to the fact that UPPCL had carried out extensive
consultation with the Comm ssion-on several dates.

16. It was pointed out that UPPCL itself inits counter affidavit
filed in the case of Mddi Pon Fibre Conpany, Ghazi abad before the
H gh Court had stated as under

\0234. That there was sonme confusion in the category of
consumers who were covered by both category (i)

and (ii) above, and who on plain reading of the
tariff were liable to pay surcharge of 15% pl us
15% To clarify the above UP Power Corporation
Linmted, hereinafter referred to in brief as UPPCL,
hel d di scussions both with the Comni ssion and the
CGovernment of Uttar Pradesh through Principa
Secretary, Power. The above di scussions
culmnated in the passing of Crcular No.1423-

HC/ UPPCL/ 5- 1974- 1204- C/ 2000 dated 8.9. 2000

by UPPCL. The above circular as per its Para

2(Ka) gives an option to the consumers under
category (ii) that in case they do not want to
recei ve supply of assured 500 hours in a nonth no
surcharge of 15% shall be charged fromthem It
was provided in the above circular that the
concerned consuner may give their option of

wai ver of assured supply by registered post to the
concerned Executive Engineer (Distribution). It
was further provided in the above circular that in
case the consuner fails to exercise the above
option, he will be assured supply of 500 hours and
he shall be liable to pay surcharge of 15% A copy
of the above circular is endorsed to the Secretary
of the Conm ssion for information and necessary
action. A copy of the above circul ar dated
8.9.2000 is appended to this Short Counter
Affidavit as its Annexure CA-1

5. By another Circul ar No.3046-HC Tariff/genera
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i nstrunents, dated 15.12.2000, it was provided that
the consuners of category (ii) above nay exercise
their option of not availing 500 hours guarant eed
supply through a registered letter to Executive
Engi neer (Distribution) by 31.12.2000. A copy of
the above circul ar was endorsed to the Secretary of
the Commi ssion for infornmation and necessary
action. A copy of the above circul ar dated
8.9.2000 is appended to this Short Counter
Affidavit as its Annexure CA-2.

It was further stated therein :

7. Since the circul ar dated 8.9.2000 now st ands
resci nded pursuant to the orders of the Hon\022bl e
Al | ahabad Hi gh Court and since UPPCL has failed

to elicit ‘any response fromthe Comm ssion to its
| etters (‘Annexure Nos. CA-3, 3A and 3B), UPPCL

has initiated action for chargi ng 15% surcharge
from consurmers of category (ii) above which as

per the tariff order dated 27.7.2000 passed by the
Comm ssion. A circular No. 925 HC/LM./LS- 15

dat ed 31.8.2001 has been issued by the respondent
to the above effect. / A copy of the above circular
dat ed 31.8.2001 is appended to this Short Counter
Affidavit as its Annexure No. cA-4\024

17. Bef ore the Hi gh Court, several other docunents were brought
on record, including a letter dated 11.06.2001 which had been filed

bef ore the Commi ssion, which was in the following terms :

\ 023 In accordance with the rates specified by
UP.ERC inits Tariff Orders dated 27.7.2000, it was
provided in the Notification for rate Schedule for HV-2
category issued by U P.P.C L. that 15% surcharge w'll be
| evied on consuners who opt for power supply during
restricted/ peak hours. 1t was al so provided that
addi ti onal surcharge of 15% on denand and energy

charges will be payable by the consuners getting supply
on i ndependent feeders subject to the condition that they
will get assured supply of 500 hours in a nonth.
Subsequently, as per discussions in the Hon\022ble

Conmi ssion it was clarified by UPPCL vide |etter No.
1423- HC/ UPPCL/ V- 1974- 1204- C/ 2000 dated 8.9.2000

that the | evy of 15% surcharge on consuners on

i ndependent feeder will be optional subject to their
giving the option.

Awit was filed by Ms LM, Kanpur who is a
consumer of KESCO cl ai m ng that 15% addi ti ona
surcharge for independent feeder should not be |evied on
themas provided in circular no. 1423-HC UPPCL dated
8.9.2000 referred to above. The Hon. H gh Court,
Al | ahabad have hel d that the provision of para-2(Ka) of
above referred circul ar dated 8.9.2000 giving option to
the consumers on i ndependent feeders is a clear alteration
of the approved tariff. They have further held that the
circular of UPPCL insofar as it is inconsistent with the
tariff approved by the Conmi ssion is void and whol |y
i noperative in law. The petitioner, therefore, cannot get
any advantage by exercising an option in termnms of
circular by way of informng through the registered post
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that he did not want an assured supply of 500 hours in a
nmont h.

It may kindly be recalled that the clarification
i ssued vide above referred letter no. 1423 dated 8.9. 2000
was subsequent to the detail ed discussions held in the
Conmi ssion as well the then Pramukh Sachiv Oorja.

It is, therefore, requested that the above facts may
ki ndly be brought to the notice of the Hon\022bl e
Conmi ssion and further directions may kindly be issued
so that the sane may be inplenmented as ordered by the
Hon. High Court, Allahabad.\024

18. The Chi ef General Manager, UPPCL by reason of a letter dated
23.06. 2001 drawi ng the attention of the Comm ssion to the said letter
dated 11.06.2001 had requested it to issue necessary guidelines in the
light of the order dated 25.04.2001 passed by the Allahabad Hi gh
Court in WP. No.40692 of 2000.

19. Yet again, on or about 24.08.2001, the Executive Director,
UPPCL, referring to its earlier letter dated 11.06.2001 as also a
rem nder letter dated 23.06:2001 requested the Secretary of the
Conmi ssion to issue necessary guidelines in regard to the |levy of
15% surcharge , inter alia, stating

\023...1t may al so be brought to the Kind notice of the
Conmi ssion that at present field unit of UPPCL are not
char gi ng 15% surcharge from such consuners on

i ndependent feeders who have given option for not

avai ling 500 Hs. of guaranteed supply during a nonth.\024

20. QO her Division Benches of the All ahabad H gh Court, however,
chose to followits earlier decision in L. ML. Linmted (supra).

21. W may notice that sone of the appellants herein had filed
ref erence applications before the Comm ssion, which were found to

be not maintainable. A Review Application was also filed whereafter
the First Appeals were filed before the Hi gh Court. It may, however,
be placed on record that in regard to the nmeaning of \021li ndependent
feeders\ 022 some matters are still pending before the Commission.

22. We nay al so note that on simlar questions, the Utarancha
H gh Court has allowed the wit applications filed before it.

23. The | earned counsel appearing on behalf of the appellants, inter
alia, would subnmit that the Hi gh Court conmitted a nmanifest error in
passing the inpugned judgment insofar as it failed to take into
consideration that in terns of sub-section (6) of Section 24 of the
1999 Act, it was for the licensee to nodify the tariff and in view of the
fact that before doing so, they had held extensive . consultation with the
Conmi ssi on; the inpugned judgnments are whol |y unsustai nabl e.

It was al so submitted that in any event, the doctrine of
prom ssory extoppel could squarely be applicable in the instant case
as the appellants herein had altered their position relying on or on the
basis of the representati on so nade.

24. M. Rakesh Dwivedi, |earned Senior Counsel appearing on
behal f of the respondents, on the other hand, submtted

(i) No prom se havi ng been made by KESCO, the principle

of promi ssory estoppel will have no application.

(ii) In any event there cannot be any estoppel against the
statute.

(iii) So far as UPPCL is concerned, having regard to the
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provi sions of the 1999 Act in terns whereof the
Conmi ssi on al one possessed the power to nodify the
tariff, the inpugned judgnments are unassail abl e.

25. The 1999 Act was enacted to provide for the restructuring of

the electricity industry, the rationalization of generation, transm ssion
di stribution and supply of electricity, regulation by an independent
electricity regulatory Conm ssion of the electricity industry including
the purchase, distribution, supply and utilization of electricity, the
quality of service, tariff and other charges keeping in view the interest
of the consuners and utilities, creation of an environnent which wll
attract participation of private sector entrepreneurs in the electricity
industry in the State and generally for taking neasures conducive to

the devel opnent and managenent of the electricity industry in the

State in an efficient, econonical and conpetitive manner and for

matters connected therewith or incidental thereto.

26. \021Commi ssi on\ 022 is defined in Section 2(f) of the 1999 Act to
nean the Uttar Pradesh State Electricity Regul atory Commi ssion

referred toin Section 3 thereof. Section 10 of the 1999 Act provides
for the functions of the Comm ssion including the one to determ ne

the tariff for electricity - wholesale, bulk, grid or retail, as the case
may be.
27. Section 13 /provides for formation and functions of the Utar

Pradesh Power Corporation.

28. Section 24 occurring in Chapter VIl of the 1999 Act provides

for licensee\022s revenue and tariffs. Sub-section (1) of Section 24 states
that the licensee shall follow the procedure prescribed in the

regul ations in calculating the expected revenue from charges which he

is permtted to recover and in determning tariffs. Sub-section (2) of
Section 24 provides for the factors which are relevant for the purpose

of determining the tariffs in the following terns :

\ 02324. Licensee\022s revenues and tariffs. \026
(1) \ 005 \ 005 \ 005.

(2) Save as provided in sub-section (3), the

Conmi ssion may specify in regulations the terns and
conditions for the determ nation of the revenue and
tariffs and, in doing so, the Comm ssion shall be guided
by the follow ng, nanely :-

(a) the financial principles and their application
provided in Sections 46, 57 and 57-A of the Electricity
(Supply) Act, 1948 and in the Sixth Schedul e thereto;

(b) the factors which woul d encour age
efficiency; econonical use of the resources, good
performance, optimuminvestnments, observance of the
conditions of the Iicence and other nmatters which the
Conmi ssi on may consi der appropriate for the purposes
of this Act; and

(c) the interest of the consuners.\024

29. Sub-section (3) of Section 24 of the Act provides that in the
event the Conm ssion departs fromthe factors specified in clauses (a)
to (c) of sub-section (2), reasons therefor shall be assigned. Sub-
section (6) of Section 24 read as under




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of

16

\ 023(6) The Conmi ssion may, after notifying its
decision on the licensee \021ls cal cul ations as provided in
sub-section (5), deternm ne whether the tariff charged by
the licensee is required to be nodified, and if so,
require the licensee to modify the tariff or any part
thereof with imedi ate effect.

30. Section 27 provides for enforcenent of the orders and
directions of the Conm ssion. Section 28 provides for pena
provisions. Section 36 provides for appeals fromthe orders of the
Conmi ssion to the H gh Court.

31. The Conmi ssion in this case proceeded to deternmine the tariff
keeping in view the fact that the electricity rates for industries in the
State of Uttar Pradesh were quite high and any sharp increase in the
rates would be counter productive. It, however, though to inpose

15% surchargein relation to two types of supply, inter alia, keeping

in view: (i) supply during peak hours; and (ii) supply of independent
feeders in terms whereof continuous supply of mininmm500 hours in

a nonth shall be assured.

32. Surcharge, therefore, was |evied when the supply was to be
nmade by the licensee on fulfillnent of conditions |aid down therein

33. W may notice that the Conmission itself directed
di sconti nuance of the said surcharge with effect from 01.09. 2001 by
issuing a tariff order in the following ternms :

\023The U.P.E.R C. in terns has recorded that
di scontinuation of 15% surcharge is dueto (i)
inability/incapability on the part of UPPCL for technica
and operational reasons to ensure the guaranteed supply
of 500 hours, (ii) it was difficult for UPPCL even to
di stingui sh between the two consuners on i ndependent
feeder who asked for assured supply and who do not, /(iii)
nost of the consumers having opted against this
agreenment and (iv) the financial inplication was also
negligible if the scheme was di scontinued.\ 024

34. Appel | ant s- Consuners at all material tines had been
conplaining in regard to irregular supply of electrical energy by the
l'i censee.

35. A supplier of electrical energy is presunmed to know as to
whether it would be in a position to abide by theterns of supply
i nposed by the Commi ssion. It was required to gauze its capacity to

make uninterrupted supply of electrical energy to a class of

consuners. Manufacturers of electrical energy belong to different

cl asses. Manufacturers of certain categories of goods having regard to
the nature of their products would require continuous supply of

el ectrical energy; be it peak hours or otherwi se. The |licensees in such
cases are required to make special arrangements for continuous supply

of electrical energy to such class of consuners.

36. We have noticed hereinbefore that the consumers of electrica
energy, who are before us, did not intend to have supply of electrica
energy during peak hours. Their need in relation thereto, therefore,
was not such which woul d have required continuous supply of

el ectrical energy. |If keeping in view such a contingency, the suppliers
i ntended to have an assessnent of their own capacity to supply
uninterrupted electrical energy by asking for option of the consuners
concerned, we do not see as to how thereby they can be said to have
deviated fromthe tariff determ ned by the Commission. |If one of the
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obj ects of the Comm ssion was to ensure uninterrupted supply of
el ectrical energy, it was for the supplier itself to assess its own

capacity therefor. Surcharge may or may not be a part of tariff. Even
if it is a part of tariff in respect thereof, the levy was conditional. |If
the supplier was not itself in a position to fulfill the condition, the

guestion of insisting on inplenentation of the said provision would
not arise.

37. Wil e we say so, we are not unm ndful of the fact that

i mposition of 15% surcharge was not dependent upon the exercise of
option in terms of the tariff provision, which was confined to the
supply of electrical energy during peak hours.

38. Those suppliers, who keeping in view of their capacity to
supply uninterrupted electrical energy had nade a representation and
pursuant thereto the consuners had altered their position, cannot be
permtted to take a different stand as the doctrine of prom ssory

est oppel woul d apply against them The said doctrine is prem sed on
the conduct of party naking a representation to the other so as to
enable himto arrange its affairs in such a nanner as if the said
representati on-wul d be acted upon. It provides for a cause of action
It need not necessarily be a defence.

39. Application of said doctrine has been analysed by this Court in
several judgnments.  We would only refer to sonme of them In

Sout hern Petrochem cal Industries Co. Ltd. vs. Electricity |Inspector

& Etio and others : | (2007) 5 SCC 447 this Court upon noticing a

| arge nunber of precedents including State of Punjab vs. Nestle

India Ltd. and another. : (2004) 6 SCC 465 opi ned as under :-

\ 023 The doctrine of prom ssory estoppel would

undoubt edly be applicable where an entrepreneur alters
his position pursuant to or in furtherance of the prom se
made by a State to grant inter alia exenption from
paynment of taxes or charges on the basis of the current
tariff. Such a policy decision on the part of the State
shall not only be expressed by reason of notifications

i ssued under the statutory provisions but also under the
executive instructions. Appellants had undoubtedly

been enjoying the benefit of payment of tax in respect

of sal e/ consunption of electrical energy in relation to
the cogenerating power plants.\024

40. In Express Newspapers Pvt. Ltd. and others vs. Union of India
and others : (1986) 1 SCC 133 this Court held :-

\023179. It woul d appear that Denning, J. evoked two
doctrines : (1) that assurances intended to be acted upon
and in fact acted upon were binding; and (2) that where a
CGovernment departnent wongfully assunes authority to
perform sone | egal act, the citizen is entitled to assune
that it has that authority, and he dismissed the contention
that estoppels do not bind the Crown by saying that ’that
doctrine has | ong been expl oded’ and that the Crown
cannot fetter its future executive action. Professor Wade
poi nts out that the proposition about w ongful

assunption of authority evoked by Denning, J. was

i medi ately repudi ated by the House of Lords in a |later
case in which Denning, LJ. had again put it forward in
Howel | v. Fal nouth Boat Construction Conpany Ltd.,

L.R [1951] A.C. 837, it is beyond the scope of this
judgrment to enter into a discussion as to how far Denning
J'’s dictumcan still be regarded as part of the common
law i n Engl and. But there appears to be a school of
thought in India |laying dow that the doctrine of
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prom ssory estoppel applies to the Governnent except
under certain circunstances.

41. We may al so notice that the Commi ssion did not take any
deci si on despite repeated conmuni cati ons by the Power Corporation

If in a situation of this nature where the |icensee wanted sone
alteration in the tariff, it was expected of it to take a decision
forthwith. It should not have whiled away the tinme and all owed the
Power Corporation to proceed with its proposal. Such a conduct on

the part of the Commission may invite the doctrine of acceptance sub
silentio. The statute provides for a consultation and not a
concurrence. It does not provide for the consequence of any alteration
of tariff applicable to a particular category of consuner. It nerely, as
i ndi cated herei nbefore, brings about the situation where a |icensee
found itself unable to supply electrical energy uninterruptedly to the
consunmer .

42. There can, however, be no doubt that ordinarily the doctrine of
prom ssory estoppel would not be applied against statute. Sub-section
6 of Section 24 of 1999 Act inter alia enmpower the holder of a licence,
to nodify the tariff. |[If the inplementation of tariff was dependent
upon fulfillnment of certain conditions precedent which in turn woul d
be dependent upon the capacity of the producer of electrical energy to
fulfil the sane, in our opinion, no inpropriety was caused by the

Power Corporation to ask for the said option. The fact, that such an
option had indeed been called for and pursuant thereto the consuners
had altered their position is not in dispute.. Wiile dealing with a
guestion as to whether an action on the part of the State to make a
representation is contrary to a statute or not, in our opinion, a

di stinction should be borne in mnd between an act which goes

clearly contrary to the mandatory provisions thereof and a case where
irregulariti es have been committed.

43. W may notice that in The Paper Products Ltd.
vs. Comm ssioner of Central Excise : 1999 (7) SCC 84 this Court
hel d : -

\023 As stated above, it is an admtted fact that by virtue of
Circular No. 4/85 dated 23-7-1986 as clarified by

Crcular dated 7-8-1987, all the three products of the
appel l ant are to be treated as the products of the printing
i ndustry and not that of the packagi ng industry. A change
in the said view of the Board occurred for the first tine
by virtue of the Crcular No. 6/89 dated 16-1-1989.
Further, the Board itself by its subsequent G rcular No.
29/ 89 dated 5-5-1989 has nade it abundantly clear that

the change notified in Circular No. 6/89 will be
prospective fromthe date of issuance of Crcular No.

6/89, that is, from 16-1-1989. Therefore, it is clear that
till the issuance of Circular No. 6/89 which is dated 16-1-
1989 the products of the appellant, by virtue of the two
Crculars dated 23-7-1986 and 7-8-1987, have to be

cl assified under Chapter 49 of the Act as being products

of the printing industry eligible for exenption of duty
under Notification Nos. 122/75 and 234/ 82 as applicable

at the relevant tinme. The inpugned show cause notices

and consequent denand being ab initio bad i nasnuch as

the sane was contrary to the existing Crculars of the
Board, the sane cannot be sustained.\024

44, In Collector of Central Excise Vadodra vs. Dhiren Chem ca
I ndustries : (2002) 2 SCC 127 this Court held :-

\ 023 We need to nake it clear that, regardl ess of the
interpretation that we have placed on the said phrase, if
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there are circulars which have been issued by the Centra
Board of Excise and Custons which place a different
interpretation upon the said phrase, that interpretation
wi || be binding upon the Revenue.\024

45. The latter decision is also an authority for the proposition that a
circular would be binding on the State in appropriate cases. W are

not oblivious of the decisions of this Court where the Commi ssion has

been held to be the sole tariff naking authority. [ See Association of
Industrial Electricity Users Vs. Respondent: State of Andhra

Pradesh and others : (2002) 3 SCC 711] and West Bengal Electricity

Regul atory Conmission vs. C E S.C Ltd. etc. etc : (2002) 8 SCC

715. In CESC (supra) this Court observed :-

\ 02358. Havi ng carefully considered the provisions of the
Act as also the arguments advanced in this regard, we are
of the opinion that under the 1998 Act, it is the

Comm ssion concerned and in the instant case the State
Conmi ssi on of ‘West Bengal, which is the sole authority

to determne the tariff, of course as per the procedure in
the said Act.\024

46. We may al so notice that in BSES Ltd. Vs. Tata Power Co.,
Ltd. and others : (2004) 1 SCC 195 this Court held :-

\ 02316. The word "tariff" has not been defined in the Act.
"Tariff’ is a cartel of commerce and normal it is a book of
rates. It will nean a schedule of standard prices or

charges provided to the category or categories of

custonmers specified in the tariff. Sub-section (1) of
Section 22 clearly lays down that the State Conmi ssion

shall determine the tariff for electricity (wholesale, bulk
grid or retail) and also for use of transmission facilities. It
has al so the power to regul ate power purchase of the
distribution utilities including the price at which the
power shall be procured fromthe generating conpanies

for transm ssion, sale, distribution and supply in‘the
State. 'Uility’ has been defined in Section 2(1) of the Act
and it neans any person or entity engaged in the

generation, transmi ssion, sale, distribution or supply, as
the case may be, of energy. Section 29 |ays down that the
tariff for intra-State transm ssion of electricity and tariff
for supply of electricity, wholesale, bulk or retail in a
State shall be subject to the provisions of-the Act and the
tariff shall be determ ned by the State Conm ssion. Sub-
section (2) of Section 29 shows that terns and conditions
for fixation of tariff shall be determ ned by Regul ati ons
and whil e doing so, the Conm ssion shall be guided by

the factors enunerated in Causes (a) to (g) thereof. The
Regul ations referred to earlier show that generating
conpanies and utilities have to first approach the

Conmi ssion for approval of their tariff whether for
generation, transm ssion, distribution or supply and also
for terms and conditions of supply. They can charge from
their custoners only such tariff which has been approved

by the Comm ssion. Charging of a tariff which has not

been approved by the Conmission is an offence which is

puni shabl e under Section 45 of the Act. The provisions of
the Act and Regul ati ons show that the Conm ssion has

the exclusive power to determine the tariff. The tariff
approved by the Commission is final and binding and it

is not permssible for the licensee, utility or any one el se
to charge a different tariff.\024
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47. The abovesai d three decisions are distinguishable on facts.
They were not dealing with a situation of the present kind. It was not

a case where the supplier had difficulty of supplying uninterrupted
el ectrical energy.

48. The proxinmty of issuance of the circular vis-a-vis Notification
nust al so be noticed. The tariff was framed on 7th August, 2000

which cane into force from 9th August, 2000 whereas the circul ar was

i ssued on 8th Septenber, 2000. The consumers exercised their option
on 31st Cctober, 2000. The judgment in the case of LM. (supra) was
delivered on 25th April, 2001. The circular dated 31st August, 2001
undoubtedly was issued in view of the said judgnent. The said
judgrment did not deal with the questions raised before us. In any
event if the licensee violates the tariff approved by the Conm ssion
appropriate | egal action can be taken against it. But it would be too
much to contend that for-a m stake on the part of the Corporation, the
consumers woul d suffer. In this view of the matter, we are of the
consi dered view that the doctrine of estoppel shall apply in the cases
where the prom se was nmade. However, the principle of said doctrine
woul d, however, not be applicable where no such proni se was nade.

49. Respondent - Kanpur El'ectricity Supply Conpany woul d not be

bound thereby. Tariff is fixed for providing a service. Supply of

el ectrical energy is apublic utility service. Wile carrying out a
function of this nature, the court of |aw nust keep in mnd the

equi tabl e principles also. Equity does not postulates that although the
supplier did not fulfil its obligation, still it would be entitled to the
benefits envi saged under the | aw

50. Simlarly Utarnachal Power Corporation also does not appear
to have nade such a prom se. The doctrine of promissory estoppel in
those cases also will have no application

51. In view of the fact that several matters are pending before the
Conmi ssi on on question of independent feeder we need not express

any opinion thereupon. |f any appeal is pending before the

Conmi ssion on the said question it would decide the sane

i ndependent of the sane irrespective of the result of 'this decision.

We, therefore, wi thout expressing any opinion-on the said question
permit the appellants to agitate the sane point before the Comm ssion.

52. We, therefore, allow these appeals only to the extent mentioned
herei nbefore in terns of the prom se nade by the U -P. Power

Corporation and all ow the appeal s on questi.on of “i ndependent feeder

to be withdrawn subject to the observati ons made by us herei nabove.

53. Cvil Appeal No.5789 of 2002 which relates to Kanpur
El ectricity Supply Conpany is dism ssed.

54 Cvil Appeal No.1106 of 2007 filed on behalf of the
Ut taranchal Power Corporation is allowed.

55 There shall, however, be no order as to costs.
SLP (C) NO 6721/2007
The only issue involved in this petition is the question of

i ndependent feeder and the appeal being pending before the
Conmi ssion, this special |eave petitionis permtted to be w thdrawn.




