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The Judgrment of the Court was delivered by

Y. K. SABHARWAL, J.: The Special Judge, Sal em under narcotics Drugs and
Psychot ropi ¢ Substances Act, 1985 (for short 'the NDPS Act’), ried 11
accused for various offences. Six were convicted. Two of the convicted
accused succeeded in the crimnal appeal and the remaining four whose
convi ction and sentence has been nai ntained by the H gh Court by the

i mpugned judgment are appel |l ants before us. They are original accused Nos.
1, 2, 3 and 6. The trial judge convicted accused Nos. 1, 2 and 3 for

of fences under Section 8(c), 29 read with Section 18 and Section 8(1), 29
read with section 21 of the NDPS Act and awarded on each appellant the
sentence of 10 years’ rigorous inprisonnment and also fine amount of Rs.

1 lakh and in default of payment fine for each offence, they were directed
to undergo further rigorous inprisonment for two years. The substantive
sentences were, however, directed to run concurrently. Accused Nos. 6 was
also found guilty for offence under Sections 8(c), 29 read with Section 21
of the NDPS Act and sentenced to undergo 10 years’ rigorous inprisonnment
and fine of Rs. 1 |lakhs and in default of payment of fine, to undergo
further rigorous inprisonment for two years.

In brief, the case of the prosecution is that on 15th My, 1993, ‘a truck
and car were apprehended. Accused No. 6 was in truck and accused Nos.

2 and 3 were in car. Fromthem heroin weighing 66.1 kg. was sei zed.
Accused No. 1, the main kingpin, is the brother of accused No. 2. Both were
resi dent of Trichirappali. Accused No. 1 has been receiving narcotics from
Mandasore, Madhya Pradesh, a place to which he belonged. Another brother of
accused No. 1 named Durga Shankar was staying in the village Khonti in
Mandasore District, Madhya Pradesh along with his parents. The father of
accused Nos. 1 and 2 used to cultivate opiumand their brother Durga
Shankar used to get opium and heroin and send the sanme to Trichy. The

consi gnnent in question was to be received and sold with the hel p of
accused No. 3 for ultimte export to Sri Lanka through accused No. 6, Mohd.
Sabeer. The Hi gh Court in appeal having confirned the conviction and
sentence of accused Nos. 1,2,3 and 6, they are in appeal on grant of |eave.

The conviction of the appellants is based primarily on their statenents
recorded under Section 67 of the NDPS Act as al so on the recovery except
fromaccused No. 1/appellant No. 1.

Assailing, therefore, the statenents nade by each of the appellant under
Section 67, It was vehenently contended by M. R K Jain, Senior Advocate
that the statements on basis whereof the appellants have been found guilty
are not voluntary and thus their conviction cannot be sustained. The
statements of the appellants have been recorded by officers of Departnent




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

6

of Revenue Intelligence who are not police officers within the nmeaning of
Section 25 of the Evidence Act, 1872. The confessional statenments recorded
by such officers are adnmissible in evidence. Learned counsel though not
guestioning the admissibility of the said statements contends that the same
were obtained by torture and harassnment and are involuntary and, therefore,
the conviction of the appellants cannot be sustained. The delay in
recording of the statenents of the appellants is put forth as one of the
reasons to support the contention that the statenments were involuntary.
Learned counsel submits that after apprehending truck and the car on the
road at about noon tine on 15th May, 1993, the seizure of the narcotics had
taken place between 6 to 9 p.m at the Custons House and the statenents of
accused Nos. 2, 3 and 6 were recorded on the next day i.e. 16th My, 1993
and the statenment of accused No. 1 was recorded on 17th May, 1993. It may
be noted that accused Nos. 2, 3 and 6 were apprehended on the spot on 15th
May, 1993 whereas accused No. 1 was arrested on 16th May, 1993. The courts
bel ow on appreciati on of evidence have neither doubted the recovery nor has
found the statements to be involuntary.

It has been established that the Custonms O fice was about 20 knms. fromthe
pl ace were the truck and the car were apprehended. Having regard to the

| arge quantity of the heroin, the said vehicles with accused Nos. 2, 3 and
6 were brought to the Custonms O fice. Further accused Nos 1 and 2 did not
know Tam|. A H ndi know ng officer had to be arranged. There was under the
ci rcunst ances no delay in recording the statements of the appellants.
Further, it is also to'be borne in mnd that the appellants did not nake
any conpl aint before the Magistrate before whomthey were produced
conpl ai ni ng of any torture or harassnent. It is only when their statenents
were recorded by the trial judge under Section 313 of Code of Crimna
Procedure that a vague stand about the torture was taken. Under these

ci rcunst ances, the confessional statenents cannot be held to be

i nvoluntary. The statenents were voluntarily made and can, thus, be nade
the basis of appellants’ conviction

Next, |earned counsel contends that the independent witnesses of the
recovery of the contraband having not been exani ned and only police

Wi t nesses havi ng been exam ned, the recovery becones doubtful. Reliance is
pl aced upon the decision in Pradeep Narayan Madgaonkar and Ors. v. State of
Maharashtra, [1995] 4 SCC 255. In the decision relied upon while observing
that prudence dictates that evidence of police witnesses need to be
subjected to strict scrutiny, it was also observed that their evidence
cannot be discarded nerely on the ground that they belong to police force
and are either interested in the investigating or prosecuting agency, but
as far as possible, corroboration of their evidence in materia

particularly should be sought. In that case the observations were nade in
the light of the fact that the police officials nmade an attenpt to create
an inmpression on the court that the two witnesses were w tnesses of
locality and were independent, knowing fully well that one of the w tnesses
was under the influence of the police and available to police as he had
been joining the raids earlier also and other witness was a close associate
of the said already available witness. The friendship between the two

wi t nesses devel oped during the days of ganbling when the police having
admittedly conducted a raid at their den. It was observed that the very
fact that the police officer joined the said two wi tnesses creates a doubt
about the fairness of investigation coupled with the manner in which the
statenents had been recorded in that case. The observations relied upon
have no applicability to the facts and circunstances of the present case
particularly having regard to the confessional statenents of the appellants
whi ch we have held were voluntary. On the facts of the case, recovery
cannot be doubted for want of non-exam nation of independent witnesses.

The search and seizure was also faulted for the reason of the sane having
taken place not on spot but in the custons office. The reason why it had
taken place in the custons office has been noticed earlier. In this regard,
reference may al so be made to Khet Singh v. Union of India, [2002] 4 SCC
380, a case under NDPS Act where decision of the Constitution Bench in
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Pooran Mal v. Director of Inspection (investigation), New Delhi & Os.
[1974] 1 SCC 345 was noticed for the proposition that courts in India and
Engl and have consistently refused to exclude rel evant evidence nmerely on

the ground that it is obtained by illegal search or seizure. The Court
declined in that case to exclude rel evant evidence nerely on the ground
that it is obtained by illegal search or seizure. Further, in the said case

t hough the nahazar was not prepared at the spot but at the office of the
Custons Departnent, it was found that the accused were very nuch present

t hroughout and there was no all egation or suggestion that the contraband
article was, in any way, neddled with by the officers. The position in the
present case is also sane. Here too, no allegation about neddling with the
contraband has been nade, in our view, on the facts of the case, there is
no illegality in the seizure of the contraband either on account of non-
exam nati on of the independent witnesses or by effecting the seizure at the
of fice of the Custons Departnent, the appellants having failed to establish
that any prejudice was caused to them

Now, we conme to the |ast and rather nore serious objections raised on
behal f | of 't he appellants regardi ng the non-conpliance of Section 42 of the
NDPS Act wvitiating the conviction which | ooks quite forni dable but only at
the first inpression and not on its deeper examination. The contention of
M. RK Jain is that the view of the High Court that when a Gazetted
Oficer hinmself conducts a search it is not necessary to conply with
Section 42(2) of the Act, is clearly erroneous. Section 42(2) provides that
where an officer takes down any infornmation in witing under sub-section
(1) or records grounds for his belief under the proviso thereto, he shal
forthwith send a copy thereof to his immedi ate of ficial superior. This was
the statutory provision at the relevant time. By the Narcotic Drugs and
Psychot ropi ¢ Subst ances (Anendnent) Act, 2001 which cane into force on 2nd
Oct ober, 2001, Section 42(2) was anended whereunder the information taken
down in witing under sub-section (1) or grounds of belief recorded under
proviso thereto are required to be sent wthin seventy-two hours to

of ficers’ immediate official superior. The contention is that the officer
who searched and sei zed the contraband did so on information received by
himas per Ex. Pw1 but the saidinformtion was not forwarded to his
superior officer as contenplated in-Section 42(2) of the NDPS Act, thus
vitiating the entire prosecution. (Further argues the counsel that the
respondent after grant of bail to the appellants by the Hi gh Court taking
into consideration the non-conpliance of Section 42(2) has tried to fill in
the lacuna with a view to show the conpliance of this mandatory provision

The officer who conducted the arrest, search and seizure was an empowered
Gazetted Oficer of the departnent. This fact is not in dispute. According
to M. Vasudev, |earned senior counsel for the respondent, Section 42(2) is
not applicabl e when an enpowered Gazetted Oficer conducts the arrest
search and seizure. Counsel submits that there was no obligation on the
officer to comply with the requirement of Section42(2) of the NDPS Act. It
was al so contended, in the alternative, that Section 42(2) of the NDPS Act
was conplied with.

The Hi gh Court in the judgnent inpugned was held that, on facts found,
Section 41 of the NDPS Act al one was applicable and Section 42(2) was not
attracted and, therefore, the judgments rendered under Section 42(2) of the
NDPS Act relied upon by the appellants have no rel evance.

The gist of intelligence reduced into witing and on basis whereof the
of ficer started to act reads as under

"One Prabhul al of Anna Nagar, Trichy, his brother Shivanarain of Trichy,
Mohamed Shabir of Madhya Pradesh and Loganat han of Di ndigul are engaged in
dealing in narcotic drugs. Intelligence gathered indicates that Shivanarain
and Loganathan are likely to proceed to Salemand stay in National Hotel,
Salem and are likely to receive huge quantity of Heroin from Mahamred
Shabi r of Madhya Pradesh on 15.5.1993 who is acconpanying the said
consignnent in a lorry fromMNorth India. Shivanarain and Loganathan are
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likely to travel in a car bearing Registration No. TNB 9346 to neet the
lorry earring the contraband Heroin at the outskirts of Salem if this car
is followed fromnational Hotel, Salemwe may be able to seize the
contraband. "

A xerox copy of the gist of intelligence was furnished to the appellants
during the proceedi ng under the preventive detention |aw through the

Superi ntendent, Central Prison, Salemon 22.6.1993. A |learned Single Judge
of the H gh Court considering this witing to be a definite information
about the definite conmission of the of fence under the NDPS Act with
reference to car number, persons, lorry expected to arrive at that place
and hol ding that Section 42 of the NDPS Act was squarelly applicable and
that it being a nmandatory provision not having been conplied with,;the
petitioners were entitled to be released on bail. The view expressed in the
order, deciding bail application was of course prinma facie. In the
background, the further contentiion of M. Jain is that if Section 42(2)
had been complied with, it would have been so pl eaded by the respondent

bef ore the Hi gh Court when bail application came to be considered and the
respondent woul d al so have filed the requisite docu-nent along with challan
to show conpliance of Section 42(2) of the NDPS Act. The | earned counse
submits that the docurment in purported conpliance of Section 42(2) was
filed by the respondent only after the decision of the bail application
with a viewto fill up the l'acuna as a result of the observations nade by
the High Court in the order granting bail.

To consider the contention about the applicability of Section 42(2) where
arrest, search and seizure is nade by an enpowered Gazetted O ficer, it is
necessary to anal yse Sections 41 and 42 of the NDPS Act which read as under

"41. Power to issue warrant and authorisation -(1) a Metropoli-tan

Magi state or a Magistrate of the First C ass or any Mgistrate of the
Second C ass specially enpowered by the State Govern-nment in this behalf,
may issue a warrant for the arrest of any person whomhe has reason to
believe to have committed any offence puni shabl e under Chapter IV, or for
the search, whether by day or by night, of any building, conveyance or

pl ace in which he has reason to believe any narcotic drug or psychotropic
substance in respect of which "an of fence puni shabl'e under Chapter |V has
been comm tted or any docunent or other article which may furnish evidence
of the comm ssion of such of fence is kept or concealed.

(2) Any such officer of gazetted rank of the departnents of Central Excise,
Narcotics, Custons, Revenue Intelligence or any other departnent of the
Central CGovernnent or of the Border Security Force as is enmpowered in this
behal f by general or special order by the Central Government, or -any such
of ficer of the Revenue, Drugs Control, Excise, Police or any other
department of a State Governnent as is enmpowered in this behalf by genera
or special order of the State Government, if he has reason to believe from
personal know edge or information given by any person and taken in witing
that any person has committed an of fence puni shabl e under Chapter |V or
that any narcotic drug, or psychotropic substance in respect of which any
of fence puni shabl e under Chapter |V has been committed or any docunent or
other article which may furnish evidence of the comm ssion of 'such offence
has been kept or conceal ed in any buil ding, convey-ance or place, my

aut horise any officer subordinate to himbut superior inrank to a peon
sepoy, or a constable, to arrest such a person or search a buil ding,
conveyance or place whether by day or by night or hinself arrest a person
or search a building conveyance or place.

(3) The officer to whom a warrant under sub-section (1) is addressed and
the officer who authorised the arrest or search or the officer who is so
aut hori sed under sub-section (2) shall have all the powers of an officers
acting under Section 42.

42. Power of entry, search, seizure and arrest wi thout warrant or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

6

aut horisation.- (1) Any such officer (being an officer superior in rank to
a peon, sepoy or constable) of the departnents of Central Excise,
Narcotics, Custons, Revenue Intelligence or any other departnent of the
Central CGovernment or of the Border Security Force as is enmpowered in this
behal f by general or special order by the Central Government, or any such
of ficer (being an officer superior in rank to a peon, sepoy or constable)
of the Revenue, Drugs Control, Excise, Police or any other department of a
State Governnent as is empowered in this behalf by general or special order
of the State Governnent, if he has reason to believe from persona

know edge or information given by any person and taken down in witing,
that any narcotic drug, or psychotropic substance, in respect of which an
of fence puni shabl e under Chapter |V has been committed or any docunent or
other article which nay furnish evidence of the comm ssion of such offence
is kept or conceal ed in any building, conveyance or encl osed place, may,
bet ween sunrise and sunset, -

(a) enter into and search any such buil ding, conveyance or place;

(b) in'case of resistance, break open any door and renobve any obstacle
to such entry;

(c) sei ze such drug or substance and all materials used in the

manuf acture thereof and any other article and any animal or conveyance

whi ch he has reason to beileve to be liable to confiscation under this Act
and any docunent or other article which he has reason to believe may
furni sh evidence of the comm ssion of any offence punishabl e under Chapter
IV relating to such drug or substances; -and

(d) detai n and search, and, if he thinks proper, arrest any person whom
he has reason to believe to have comm tted any offence puni shabl e under
Chapter IV relating to such drug or substance

Provided that if such officer has reason to believe that a search warrant
or authorisation cannot be obtained w thout affording opportunity for the
conceal nent of evidence or facility for the escape of an offender, he may
enter and search such buil di ng, conveyance or encl osed place at any tine
bet ween sunset and sunrise after recording the grounds of his belief.

(2) Where an officer takes down any information in witing under sub-
section (1) or records grounds for his belief under the proviso thereto, he
shall forthwith send a copy thereof to his inmediate official superior.”

Section 41(1) which enpowers a Magistrate to issue warrant for arrest of
any person whom he has reason to believe to have commtted any of fence

puni shabl e under the NDPS Act or for search; has not much rel avence for the
pur pose of considering the contention. Under Section 41 (2) only a Gazetted
O ficer can be enpowered by the Central Governnent or the State Government.
Such enpowered officer can either hinself make an arrest or conduct a
search or authorize an officer subordinate to himto do so but that
subordinate officer has to be superior in rank to a Peon, a Sepoy or a
Const abl e. Sub-section (3) of Section 41 vests all “the powers of an officer
acting under Section 42 on three types of officers (i) to whom a warrant
under sub-section (1) is addressed, (ii) the officer who authorized the
arrest or search under sub-section (2) of Section 41, and (iii) the officer
who is so authorized under sub-section (2) of Section 41. Therefore, an
enpower ed Gazetted Officer has also all the powers of Section 42 including
power of seizure. Section 42 provides for proceedure and power of entry,
search seizure and arrest wi thuot warrant or authorization. An enpowered

of ficer has the power of entry into and search of any buil ding, conveyance
or place, break open door, renove obstruction, seize contraband, detain
search and arrest any person between sunrise and sunset in terns provided
in sub-section (1) of Section 42. In case of energent situation, these
powers can al so be exercised even between sunset and sunrise w thout

obtai ning a search warrant or authorization, in terns provided in the
proviso to sub-section (1) of Section 42. Sub-section 2 of Section 42 is a
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mandatory provision. In terns of this provision a copy of information taken
down in witing under sub-section (1) or ground recorded for the belief
under proviso thereto, is required to be sent by the officer to his

i medi ate official superior. It is clear from Section 41(2) that the
Central Covernment or State Government, as the case may be, can only
enmpower an officer of a gazetted rank who can either hinmself act or

aut horize his subordinate on the terms stated in the Section. Under sub-
section (1) of Section 42, however, there is no restriction on the Centra
Covernment or the State CGovernnent to enpower only a Gazetted O ficer. But
on an officer enpowered under sub-section (1) of Section 42, there are
addi ti onal checks and bal ances as provided in the proviso and al so provided
in sub-section (2) of Section 42. It is clear fromthe | anguage of sub-
section (2) of Section 42 that it applies to officer contenplated by sub-
section (1) thereof and to a Gazetted O ficer contenplated by sub-section
(2) of Section 41, when such Gazetted O ficer hinmself nakes an arrest or
conducts search and seizure. It would be useful to also notice Section 43
which relates to power of seizure and arrest in public place. Any officer
of any of the departnents mentioned in Section 42 is enpowered to seize
contraband etc. and detain and search a person in any public place or in
transit on existence of ingredient stated in Section 43. It can, thus, be
seen that Sections 42 and 43 do not require an officer to be a Gazetted

O ficer whereas Section 41(2) requires an officer to be so. A Gazetted
Oficer has been differently dealt with and nore trust has been reposed on
hi m can al so be seen from Section 50 of he NDPS Act which gives a right to
a person about to be searched to ask for being searched in presence of a
Gazetted Oficer. The High Court is, thus, right in comng to the

concl usion that since the Gazetted O ficer hinself conducted the search,
arrested the accused and sei zed the contraband, he was acting under Section
41 and, therefore, it was not necessary to conply with Section 42. The
decisions in State of Punjab v. Balbir Singh, [1994] 3 SCC 299, Abdu
Rashi d | brahi m Mansuri v. State of Qujarat, [2000] 2 SCC 513 and Beckodan
Abdul Rahiman v. State of Kerala, [2002] 4 SCC 229, on the aspects under
consi deration are neither rel evant nor applicable.

In view of our conclusion that Section 42(2) is not applicable when search
seizure etc. is conducted by a Gazetted O ficer under Section 41(2) and
(3), the further contention of M. Jain that an attenpt was nade by the
respondent to fill up lacuna to show conpliance of “Section 42(2) of the
NDPS Act as a result of observations made in the order granting bail to the
appel l ants as noticed herei nbefore becones i nconsequential and, therefore,
it is not necessary to exanine it.

For the foregoing reasons, the inpugned judgnent of the H gh Court cannot
be faulted. Thus, sustaining the conviction and sentence of the appellants,
the appeal s are di sni ssed.




