http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 7

CASE NO. :
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PETI TI ONER
Maksud Sai yed

RESPONDENT:
State of Gujarat & O's

DATE OF JUDGVENT: 18/09/2007

BENCH
S.B. Sinha & Harjit Singh Bed

JUDGVENT:
JUDGMENT

CRI' M NAL APPEAL NO. 1248 OF 2007
[Arising out of SLP (Crl.) No. 923 of 2006]

S.B. SINHA,  J :

1. Leave granted.

2. Respondent ‘No. 2 is a former Chairnman-cum Managi ng Di rector of

Dena Bank. He is presently the Chairman and Managi ng Director of Bank

of Baroda, Mumbai. Respondent - Nos. 3 to 11 are Directors of Dena Bank
Appellant is a Director of Nagam N cotine Pvt. Ltd. (hereinafter referred to
as "the Conpany"). He had transactions with the said Conpany. He had
taken | oan from Dena Bank. As |oans were not paid, ‘admttedly, an origina
application was filed against himbeforethe Debts Recovery Tribunal
Ahrmedabad for recovery of a sumof Rs. 120.13 | akhs fromthe Conpany.

3. The Bank floated a public (issue of 8 crores equity shares of Rs. 10/-
each for cash at a premiumof Rs. 17/- i.e. at a price of Rs. 27/- each
Prospectus was published for the purpose of public issue and therein sone

fal se and m sl eadi ng i nformati on had been given with regard to sanction
l[imts, the dues and export bills of the Conmpany. It was alleged that the
Conpany had comm tted an of fence puni shable under Sections 120B, 425,

191, 192, 177, 181 as al so 500 of the Indian Penal Code. A crimna

conplaint was filed before the Chief Judicial Mgistrate, Vadodara by the
appel l ant on or about 28.02.2005 all egi ng:

"(A) Fol | owi ng fal se, fabricated and fraudul ent
docunents illegally and dishonestly m sused by

Shri G C Garg in the absence of the sanction
letters of the Bank along with its stipul ated
sanctioned terns and conditions for the sanctioned
so called credit facilities, evidently acceptance of
Conpl ai nant’ s Conpany for the stipul ated

sanctioned terns and conditions does not exist.
Hence followi ng fal se, fabricated and fraudul ent

di shonestly and purposefully m sused docunents

with mal afide intention are illegal, invalid and not
mai nt ai nable. Thus, Shri G C. Garg solemly
affirmed and signed the verification of the
aforesaid Oiginal Application by dishonestly
maki ng fal se clai munder Section 209 by giving

fal se and fabricated statements, information and

evi dences under Sections 177, 181, 191, 192, 196,
199, 200, 470 and 471 of IPC"
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4, An order under Sub-section (3) of Section 156 of the Code of

Crimnal Procedure was passed by the | earned Chief Judicial Magistrate
relying on or on the basis of allegations nade in the said conplaint petition
The | earned Chief Judicial Mgistrate by an order dated 28.02.2005 directed
the police authorities to investigate the conplaint. Respondent filed an
application under Section 482 of the Code of Crimnal Procedure for

guashi ng the conplaint and the investigation on 10.05.2005. By reason of
the i npugned judgnment dated 9.01.2006, the said application has been

al | oned.

5. M. Bishwajit Bhattacharyya, |earned counsel appearing on behal f of

the appellant woul d submt that the H gh Court committed a serious error in
passing the inpugned order insofar as it failed to take into consideration that
it had no jurisdiction to quash the police investigation at that stage.
According to the | earned counsel, the acts of onission and conmi ssion on

the part of the bank in causing |oss of reputation of the appellant is evident
on its face. Such-an action on.the part of the officers of the appellant’s bank
was wholly irresponsible.

6. Thejurisdiction of the High Court to quash a FIR in exercise of its
jurisdiction under Section 482 of the Code of Crimnal Procedure is well-
known. The court nay not enter into deternination of a disputed question of
fact at that stage. It may, however, take note of the allegations made in the
conpl aint petition vis-‘-vis the conduct of the parties. It is not disputed that
the bank had filed /an original application before the Debts Recovery

Tri bunal , Ahmedabad. / A civil suit was filed at Vadodara in the year 2003.
In the prospectus issued, it was stated:

"Sr.

No.

Sui t

details,

Dat e of

Filing

Name of the

party

Branch

Amount

cl ai med

(Rs. in

I acs)

Nat ure of cl ai m made

agai nst the Bank

4

DRT,

A’ bad

28.3.03

M s.

Nagami

Ni coti ne

Pvt. Ltd.

A. R B.

A’ bad

993.74

The case is fil ed against

t he Bank for non-

subm ssi on of export

bills and non-rel easi ng of

the sanctioned limts.

We have taken plea that

since the borrower is not

clearing the dues of the

Bank, Bank has not

rel eased the export bills

as per procedure of

UCPDC rul es. "
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7. It is not in dispute that in the year 2003, the matter was pending
before the City Cvil Court, Ahnedabad. Oher relevant facts stated in the
sai d prospectus were not incorrect. The stand taken by the respondents
therein as contained in Colum under the Head "Nature of claimnade

agai nst the Bank"” is also not incorrect as the sane was subject matter of a
civil suit. Appellant in its notice addressed to Respondent No. 2 herein
through his advocate dated 25.01. 2005 stated:

"My client says and submits that the litigation you
are nentioni ng does not exist at DRT,

Ahrmedabad. On the contrary ny client has filed
Special Cvil Suit No. 178/2003 on 28.3.2003 and
the sanme is pending for adjudication in the G vi
Court Vadodara before the Hon' ble Civil Judge
(SD) Vadodara. Besides my client does not know
ARB, Ahnedabad and al so not aware of its place
of existence and its whereabouts in Ahnedabad
and ARB, Ahnedabad has nothing to do with the
suit."

8. A case of defammtion was found only on that basis. It is not in dispute
that Respondent No. 2-in reply to the said notice dated 5.02.2005 through his
advocate stated:

"5, The avernments nade in para 3 of ‘your |ega
notice are not true and correct and are not

adnmtted. The export bills were sent to Bank of
Fujirah and the sane were returned unpaid due to

di screpancy in the docunents, and again, the said
export bills were sent to HSBC Bank but, the sane
were returned unpaid by HSBC bank wi t hout

paynment on account of discrepancy in the Export

bills L/C. There is no negligence on the part of
Bank in respect of Export bills under L/C  Thus,

to pressurize the Bank, your client has filed the
Special Cvil Suit No. 178/2003.in the Civil Court

at Vadodara. |In fact, in para 51 of your client’s
plaint, it is claimed that the branch did not release
the CC hypothecation limt.

* k% * k% * Kk k
7. The contents of para 5 of your notice are not
true and correct and the same are denied by ny

client and there is no question of concealing any
facts in the prospectus as alleged by you.

There is no question of any conceal nent or
suppression of facts in the prospectus. Had the
noti ce been given in tine the bank could have
taken corrective steps in tinme to include the fact
which was onmitted unintentionally. The public
i ssue was cl osed on 29.01. 2005 (Saturday) as
mentioned in the prospectus.

Draft prosecectus of public issue was filed
by the Bank with SEBI on 3.12.2004 and was kept
on the Website of the bank, SEBI and Lead
Manager M's. SBI Caps and a press note was
rel eased. Final prospectus of the issue was filed
with SEBI on 10.1.2005 and was kept on Website
of the Bank, SEBI and | ead Manager Ms. SB
Caps, and a press note was released. Statutory
advertisenment was published in the newspapaer on
12.1.2005. The public issue opened on 24.1.2005
and cl osed on 29.1.2005.
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My client received your notice on
27.1.2005, but it was not readable and hence ny
client informed on fax to send the same again
However, the notice was not refaxed and instead
ny client received the notice on 28.1.2005 by post.
The fact that the notice was served bel atedly,
suggests that the intention of your client is to
pressurize and put the bank into unconfortable
position. Thus, there is no bonafide intention on
the part of your client except to harass ny client
and to avoid your client’s liability towards the
repaynent of the Bank’s dues.
* % % * % % * % %
9. In view of the above, mnmy client has not acted
with nalafide intention and has not conceal ed or
suppressed any material facts against the interest
of the public atlarge and investors in particul ars.
The error 'is by inadvertence and was not
intentional-

We hope that wi ser counsel shall prevai
upon your client and advise your client to
wi thdraw the notice forthwith. W request you
that you will desist fromtaking unwarranted
actions agai nst the bank.

In spite of the above if your client takes any
action against ny client, my client-will defend the
same at the cost of your client and your client wll
be held Iiable and responsible for the costs and
consequences thereof."

9. An inadvertent m stake commtted by the bank in referring to the case
be|ng pend|ng before DRT instead of City Cvil Court cannot, in our

opi nion, give rise to a cause of action for filing a conplaint petition far |ess
under Section 500 of the Indian Penal Code particularly when the other
particulars contained therein were not found to be incorrect.

10. It is pertinent to notice that the |earned Chief Judicial Mgistrate inits
order dated 28.02.2005 proceeded on the basis that the respondents are

Managers and Branch Managers of Dena Bank. There has, thus, been a tota
non-application of mnd on the part of the |earned Chief Judicial Magistrate.

The | earned Chief Judicial Mgistrate noticed:

"\ 005As per the say of the Conpl ai nant, Dena Bank
has come out with public issue and on page no. 87
of its Prospectus, the published fal se information
danages the Conpl ai nant’s Conpany and

endangers credit of the Conmpany. This apart, the
Bank fabricated fal se docunents in spite of
Conpl ai nant has not taken ampbunt under | oan and

in violation of the rules and regul ati ons of banking
| aw and practice, the Bank deceived the conpany

by filing false suit before DRT, by false
subm ssi ons and producing false affidavit are the
al l egations of the Conplainant. This apart, the
Bank wi thhel d export bills of the Conplainant’s
Conpany under its custody under the pretext of the
fal se excuses by cheating and commtted crimna
of fence, despite no anount of demand | oan taken

by the Conpl ai nant, the Bank fabricated fal se
reasons and committed of fence agai nst the
Conpl ai nant’ s Conpany are the subject natter of
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the Conplaint and looking to this, if the Police

i nvesti gates the present conplaint, nore and better
investigation is possible. Hence the present
conplaint is necessitated for the investigation by
the Police, therefore follow ng order is given."

11. Al l egations contained in the conplaint petition, as noticed by the

| earned Magistrate, may give rise to tortuous liability on the part of Dena
Bank. Principal allegations were nmade agai nst the bank. Who had acted on
behal f of the bank was not disclosed. The acts of omi ssion and comm ssion
on the part of the bank, if any, by w thholding export bills of the bank may
give rise to a statutory violation on its part but the respondents were not
personally liable therefor.

12. In Saroj Kumar Poddar v. State (NCT of Del hi) and Anr. [2007 (2)
SCALE 36], this Court held

"Apart fromthe Conpany and t he appellant, as
noti ced herei nbefore, the Managing Director and all other
Directors were al so made accused. The appellant did not
i ssue any cheque. He, as noticed hereinbefore, had
resigned fromthe Directorship of the Conpany. It may
be true that as to exactly on what date the said resignation
was accepted by the Conmpany is not known, but, even
otherwi se, there is no avernent in the conplaint petitions
as to how and in what manner the appell ant was
responsi ble for the conduct of the business of the
Conpany or otherw se responsibleto’it in regard to its
functioning. He had not issued any cheque. ~How he is
responsi bl e for di shonour of the cheque has not been
stated. The allegations nmade in paragraph 3, thus, in our
opi nion do not satisfy the requirenments of Section 141 of
the Act."
[ See al so Everest Advertising Pvt. Ltd. v. State, Govt. of NCT of Del hi and
Ors. JT 2007 (5) SC 529 and S.M S. Pharnmaceuticals Ltd. v. Neeta Bhalla
and Anr. 2007 (3) SCALE 245]

13. Where a jurisdiction is exercised on a conplaint petition filed in terms
of Section 156(3) or Section 200 of the Code of Crimnal Procedure, the
Magi strate is required to apply his mnd. [IndianPenal Code does not

contain any provision for attaching vicarious liability on the part of the
Managi ng Director or the Directors of the Conpany when the accused is the
Conpany. The learned Magistrate failed to pose unto hinself the correct
guestion viz. as to whether the conplaint petition, even if given face val ue
and taken to be correct inits entirety, would | ead to the conclusion that the
respondents herein were personally liable for any offence. The Bank is a

body corporate. Vicarious liability of the Managing Director and Director
woul d arise provided any provision exists in that behalf in the statute.
Statutes indisputably nust contain provision fixing such vicarious |iabilities.
Even for the said purpose, it is obligatory on the part of the conplainant to
make requisite allegations which would attract the provisions constituting
vicarious liability.

14. It will bear repetition to state that throughout the conplaint petition
no al |l egation had been nade as agai nst any of the respondents herein that
they had any thing to deal with personally either in discharge of their
statutory or official duty. As indicated hereinbefore, in the prospectus, a
bona fide m stake had been committed. The fact that such a m stake had

been commtted stands accepted. In any event, the statenent that the matter
was pending before the DRT in stead and place of the City Cvil Court,
Ahrmedabad, per se, cannot be said to be defamatory as the fact that a suit
was pending for recovery of the huge ampunt is neither denied nor disputed.
Whet her such a suit was naintai nable and/ or is ultimtely to be decreed or
di sposed of is a question which has to be gone into in the suit itself. A
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crimnal court cannot even take that factor into consideration. The Hi gh
Court considered the matter at sone great details. Having anal ysed the
materials placed before it, it was held:

"\ 0051t was, therefore, stated that there was no
suppressi on or conceal nent of any facts and it did
not anount to crimnal breach of trust and cheating
on the part of the Bank as alleged by the

conpl ainant. The said export bills under L/C were
negoti ated by the Bank under the provisions of

UCPDC 500 1995 Revi sion. The Bank has al so

inforned vide its letter dated 8.2.2005 to Ms. SB
Capital Markets Ltd. It was stated therein that the
Bank has not conceal ed or suppressed any materia
fact against the interest of the public at |arge and
investors in particular. The bonafide ms-
description in setting out the nature of claimwas
unintentional. 1t was further stated that the
material particulars |ike the anount of claim date
of filing and nanme of the conpany was correctly
mentioned.  The m s-description did not materially

i nfl uence/ af fect the decisionof the

i nvest or s/ publ i c\ 005"

It was furthernore opined:

"It appears to the Court that the learned Chief
Judi ci al Magistrate has not applied his mnd while
passi ng the order under Section 156(3) of the
Crimnal Procedure Code directing the police to
investigate in the matter. The inmpugned order, on
the face of it, reveals that he has not gone through
the conplaint. He has stated in'the order that the
accused Nos. 1 to 10 are Manager and Branch

Manager of Dena Bank. As a matter of fact, the
accused No. 1 was the Ex-Chairnman and Managi ng

Di rector of Dena Bank, and the accused No. 2 was
the Executive Director. The accused Nos. 3 to 10
are Directors of Dena Bank. None of these

persons are Managers or Branch Manager. Despite
this, the learned Chief Judicial Mgistrate has
nentioned in his order that they are Managers or
Branch Managers. Wth regard to the prospectus

he has sinmply stated that the Bank has issued
prospectus for its public issue and at page No. 87
false informati ons were given so as to cause

danmage to the Conpany and to jeopardize the
reputation of the Conpany. Despite the fact that
the litigations are pending before the Gvil Court
he has nenti oned about non-returning of export
bills etc. On these facts he has passed order under
Section 156 (3) of the Crimnal Procedure Code,
directing the PSI, Sayajiganj Police Station to
make inquiry in the matter."

The approach of the Hi gh Court, with respect, is entirely correct.
15. This Court in Pepsi Foods Ltd. and Another v. Special Judicia

Magi strate and OGthers [(1998) 5 SCC 749], held as under:

"28. Sunmoni ng of an accused in a crimnal case is a
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serious matter. Crimnal |aw cannot be set into notion as
a matter of course. It is not that the conplainant has to
bring only two witnesses to support his allegations in the
conplaint to have the crimnal |aw set into nmotion. The
order of the Magistrate sumoni ng the accused nust

reflect that he has applied his mnd to the facts of the
case and the | aw applicable thereto. He has to exam ne
the nature of allegations made in the conplaint and the
evi dence both oral and docunentary in support thereof

and woul d that be sufficient for the conplainant to
succeed in bringing charge home to the accused. It is not
that the Magistrate is a silent spectator at the tinme of
recordi ng of prelimnary evidence before sumoni ng of

the accused. The Magistrate has to carefully scrutinise
the evidence brought onrecord and may even hinmsel f put
guestions to the conplainant and his witnesses to elicit
answers to find out the truthfulness of the allegations or
ot herwi se and then examne if any offence is prim facie
conmtted by all orany of the accused."

The | earned Magi strate, -in our opinion, shall have kept the said
principle in mnd.
16. For the reasons aforenentioned, there is no nerit in this appeal which
is dismssed accordingly with costs. Counsel’s fee assessed at Rs. 25,000/-.




