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A wit petition bearing No. 39772/2002 is
filed before the H gh Court of Karnataka for a
direction that the Union of India should be directed
to grant renewal of permission to theinstitution run
by the first and second respondents. They al so
sought for direction to nake selection for
adm ssions into the institution for the academc
session 2002-03 and to allocate students to enable
continuation of inparting education in the said
institution.

A perm ssion has been granted to the first

and second respondent’s institution in terns of
Section 10-A of the Medical Council Act and al so
renewed for the subsequent year. As it was not
renewed in tine for the academ c year 2002-03,
they filed wit petition No. 39772/ 2002. The Hi gh
Court by an interimorder dated 4.11.2002
directed the Medical Council of India (for short
"Council’) to conplete the inspection by

11.11. 2002 and send a report/recomendati on

i medi ately to the Central Government for

passi ng appropriate orders. |In pursuance of the
above said order, the Council had sent its report
to the Central CGovernnent on 11.11.2002.

However, till 15.11.2002, no order had been
nmade by the Central Governnent. As the renewal

for permission was not granted to the institution
concerned, MBBS seats of the institution were not
included in the seat matrix which had to end on
15.11. 2002 and, therefore, in the absence of the
institution not being notified no adm ssi on had
been done. Having regard to the fact that the
perm ssion had been granted earlier and renewed
for the previous years, the Council had al so sent
a report regarding renewal for the current year
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but unfortunately, the Central Governnent did not
act with necessary expedition as was needed in
the sai d case. As the counselling of Comon
Entrance Test is coming to end on 15.11. 2002

and even if renewal was granted by the Centra
Covernment after that date, 100 seats would go
waste. The High Court, by an order made on
15.11. 2002, directed the Governnent to include
the seats of the respondent’s institution in the
seat matrix to allocate the sane to the deserving
students in accordance with rules. By anot her
order made on 03.12.2002, after adverting to the
decision of this Court in Union of India vs. FEra
Educati onal Trust & Anr., 2000 (5) sccC 57,

the | earned single Judge of the Hi gh Court passed
further orders inposing conditions to the
following effect :-

i) The Central Government on consideration of
the recomendati onsof the Medical Council of

I ndi a woul d-grant-the renewal of permssion if
the petitioner-institution satisfies all the |ega
requi rements within seven days fromthe date

of receipt of such recomrendati ons.

i) Pendi ng recei pt of such perm ssion being
granted, the 4th respondent-State Governnment

is directed to issue seat matrix for 50 seats for
the petitioner-institution for the academ c year
2002- 2003 forthwith.

i) The 5th respondent CET Cell shall issue
necessary advertisement and conplete the
counselling and all ot 50 seats included inthe
seat matrix to the eligible students on-or

bef ore 20th of Decenber, 2002

iv) As the students are admitted to the college in
pursuance of the interimorder passed by this
Court, even before the perm ssion i's granted

by the Central Governnent, it is nade clear

that this will not give any right to the students
or the college to claimcredit for the classes
conducted after the commencenent of the

course till the permssion fromthe Centra
CGovernment under Section 10-A is accorded.

V) Students are not entitled to appear in any
exam nation until they conplete the prescribed

m ni mum period of studies after the perm ssion

is granted under Section 10-A

Vi) No further admi ssion would be made to the
first batch of MBBS course of the petitioner
institution except on vacancies arising from

any of the students now allotted or refusing to
pursue their studies.

Vii) I f any student who has been adnitted to the
petitioner college refused to join the course,
the petitioner college shall duly intimate the
5th respondent-CET Cell and after confirmng

the sane, is at liberty to admt the students to
t hose vacanci es. Admi ssion for such

vacanci es shall be filled up on or before 23rd
December, 2002.

viii) In the event of the petitioner failing to obtain
the necessary pernission fromthe Centra

Gover nnment under Section 10-A, this order will

not aid any equities in favour of the petitioner
institution or those students who have been
admtted in pursuance to the interimorder
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i X) In the event of the Central Governnent

declining to grant perm ssion under Section

10-A, the petitioner institution shall refund to
the students admitted in pursuance of this

order, the entire fee collected by them and
simlarly the students shall not claimany right
to pursue the studies in the even of refusal of
such perm ssion. The petitioner institution
shall file an undertaking to this effect before
10. 12. 2002, and all the students who are to be
admtted in pursuance of the interimorder also
shal |l given an undertaking to the CET Cel

before coll ecting the admni ssion order

X) In so far as the paynent of fee is concerned
the students shall pay the fee as prescribed by
the Government to the free seats, paynent

seats and the fee payable by the student is

subj ect to the sane being worked out in terns

of el even nenber judgnment of the Suprene

Court in T.M A Pai’’ case.

Xi) The petitioner institution shall on production of
the admi ssion order issued by the CET Cel

shall admit the students w thout raising any

obj ecti ons.

Xii) It is nmade clear that having regard to the
exceptional circunstances this orderis passed
and it is further made clear that it shall not be
precedent to any institution approaching this
Court.

Xiii) The Central Governnent is directed to consider
the request of the petitioner for renewal of the
perm ssion which is pendi ng before them

within fifteen days from today.

Copy of this interimorder shall behanded over to the
| ear ned counsel appearing for all ‘the parties
forthwith."

As a consequence of this order having been made,
sone of the students on not being pernitted to

take first year exam nation scheduled to be held in
the nonth of Septenber, 2003 they filed wit
petitions before the H gh Court. The H gh Court, by
an order made on 28.08.2003, directed that they

may be permtted to take the exam nations for the
first year MBBS schedul ed to comence in the

nont h of Septenber, 2003 by accepting the

exam nation fee tendered by themon or before

29.08. 2003 or such other date as the University

may fix subject to the result of the said wit petition
As against that order wit appeals were filed before
the Hi gh Court. The Division Bench of the High
Court in WA. No. 6568-6619/03 and WA. 6791/03
pendi ng the admni ssion of the appeal, granted an
interimrelief. The H gh Court noted that it could not
all ow the concerned institutions to perpetuate the
illegality, but in the circunstances of the case,
declined to interfere with the order of the |earned
Singl e Judge pernmitting the students to appear for

t he examni nation, which was scheduled to be held
from Septenber 23, 2003 without naking the

deci sion of the | earned Single Judge a precedent.
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It is against this order dated 22.09.2003 passed in
the wit appeals these petitions have been fil ed.

I nasmuch as the Council has not chall enged
the orders of the Hi gh Court by which students were
admtted and to which we have adverted to earlier
and these matters are still pending before the Hi gh
Court for final consideration, we do not think, this is
a fit case in which we should interfere.

We once again enphasis that the | aw decl ared

by this Court in Union of India vs. Era

Educational Trust & Anr. (supra) that interim

order should not be granted as a natter of course,
particularly in relation to natter where standards of
institutions are involved and the permi ssion to be
granted to such institutions is subject to certain
provi si.ons of |aw and regul ations applicable to the
sanme, unl'ess the sanme are conplied with. Even if
the Hi gh Court gives certain-directions in relation to
consi deration of the applications filed by concerned
educational institutions for grant of perm ssion or
manner in which the same shoul d be processed

should not forma basis to direct the adm ssion of
students in these institutions which are yet to get
approval fromthe concerned authorities or

perm ssi on has not been granted by the Council

Now, in the present case such orders have |ed

to a stage on which the exam nation was to take

pl ace and students have appeared in such

exam nation and matters are still pending fina
consi deration by the H gh Court, we do not think it
necessary to say anything further in this matter.

The petitions shall stand di sposed of subject
to the observations made by us.

SPECI AL LEAVE PETITION (C) No. 20385/2003

Respondent No. 1 had established a Medica

Col | ege and hospital, respondent No. 2. The
col l ege was granted perm ssion as provided under
Section 10-A of the Medical Council Act for the
academ c year 2001-02 to enable the college to
make admi ssions of first batch of students in the
first year of the MBBS. However, on 4th and 5th
June, 2002 the Inspectors of the Council conducted
an inspection of the respondent college for the
pur pose of renewal of perm ssion for the academ c
year 2002-03. On account of certain deficiencies
the respondent coll ege was not granted renewal of
perm ssion for adm ssion of 2nd batch of students
of the college for the acaden c session 2002-03.
The inspection report of 4th and 5th June 2002 was
consi dered by the Executive Commttee of the
Council in its neeting held on 24.6.2002 and due
comuni cati on thereof was made to the

respondent s. On 2.7.2002, respondent Nos. 1

and 2 made a conmuni cation stating that they

have conplied with the deficiencies pointed out in
the inspection report. By a comunication dated
22.08. 2002 the conpliance report sent by
respondents Nos. 1 and 2 was di sputed by the
Council. Another inspection for conpliance
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verification was carried out by the Council on 11lth
and 12th Cctober, 2002 and deficiencies found in
the said inspection report the Executive Committee
of the Council which met on 31.10.2002 did not
recommend renewal of perm ssion for adm ssion of
2nd batch of MBBS students. A comuni cati on

dated 5.11.2002 was sent to this effect which al so
i ndi cated the deficiencies pointed out in the

i nspection report. The respondents were al so

advi sed by a conmuni cati on sent on 6.11.2002 not

to admit fresh batch of students till the deficiencies
are rectified.

A wit petition No. 42277/2002 was filed in
the H gh Court praying for adirection that the
petitioners herein be directed to grant renewal of
perm ssion for admission for the academ c session of
2002-03 and that - wit petition is still pending
adj udi cation beforethe Hi gh Court.

On 3.12.2002 a | earned Single Judge of the
H gh Court directed inclusion of the annual intake
capacity of the respondent college for the grant of
adm ssions to the first year of the MBBS course
through CET for the year 2002-03. The | earned
Singl e Judge after adverting to the decision of this
Court in Union of India vs. Era Educationa
Trust & Anr. (supra) nade an order granting
perm ssion for adm ssion to the second batch of
students in the 1st year of the NMBBS course;
stipulating that in the event the Governnent of
India declined to grant perm ssion in ternms of
Section 10-A of the Medical Council Act, the
students should not claimequities to pursue further
studi es and students who wanted to be admtted in
such coll eges also had to give an undertaking to this
effect. The | earned Single Judge al so granted an
interimorder staying the operation of the
comuni cation of the Governnent of India dated
6.12.2002 and the matter was carried in _appeal
before the Division Bench of the Hi gh Court in Wit
Appeal No. 1603/2003. However, the wit appea
filed by the Council challenging the orders dated
3.12.2002 and 4.12.2002 passed in the wit
petitions referred to earlier was dism ssed as having
becorme i nfructuous on the ground of subsequent
i nteri morders having been passed by the | earned
Si ngl e Judge.

When the matter stood thus, even in terns
of the order made by the | earned Single Judge on
3.12.2002 in Wit Petition no. 42277/2002, the
requi rements having not been fulfilled in terms of
the Medical Council Act, the college should have
di scharged the students admtted for the academ c
session 2002-03 in terns of the orders of the High
Court itself as the Central Governnent has not as
yet granted perm ssion to the respondent college
renewi ng perm ssion adnmitting the students. But
that part of the matter is not before us. Wat is
poi nted out now is that when the respondent coll ege
sought for renewal of pernission for the subsequent
year 2003-04; that when the said college was not
entitled even for admission for the acadenic session
2002-03, the Hi gh Court granted identical orders;
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t hat when the issue of adm ssions of students for
the academ c session 2002-03 was still pending to

be deci ded; that according to the Council such
adni ssions are contrary to law, that in terns of
direction issued in the interimorder dated
3.12.2002 the students have to be di scharged and
the Governnment of India had passed an order on
13. 6. 2003 declining perm ssion to the respondent
col  ege, another interimorder should not have been
passed on 12.09. 2003 directing admni ssions of

anot her batch of students for the academ c session
2003-04 once again compl etely disregarding the
provi sions of the Act and regul ati ons nade

t hereunder and the decisions of this Court.

Aggri eved by the order nmade on 12.09. 2003
by the | earned Single Judge in identical terns that
had been done on previous occasion in Wit Petition
42277/ 2002 the petitioners preferred a wit appea
No. 33442-32443/ 2003 which was di snmissed by the
Di vi si on Bench of the H gh Court. The Hi gh Court
whil e dismissing the said wit appeal noticed as
follows : -

"We find that the first respondent has been
permtted by the Governnent of India to
establish a new coll ege on 18.5.2001 and the
col l ege i s running and adni ssions have been
made for 2001-2002 and 2002-2003. W al so
find that the ternms under which l'earned Single
Judge has granted interimrelief is practically-in
terns of the conditions inposed by the

Supreme Court in para 11 of the decision in
Union of India v. FEra Medical Educationa
Trust & Anr. 2002 (5) ScCcC 57. We find that
| earned Single Judge has al so taken care to
ensure that no equities can be clainmed in the
event of college not getting renewal for the
year 2003-2004. |In view of the subm ssions
made by | earned counsel for the Medica

Council of India, the counsel for the
institutions/medical college submtted that any
ot her reasonable further condition may be

i nposed to safeguard the students who may

be admtted."

Thereafter, the High Court continued the order
addi ng further conditions.

There is serious dispute between the parties
as to what are the requirements to be fulfilled to
get necessary perm ssion. \Whether majority of the
requi rements have already been fulfilled or not;
whet her all the primary conditions that have been
provi ded have been fulfilled or not; whether non-
fulfilment of certain other requirenments which are
of minor character should not come in the way of
grant of permi ssion, are all such matters to be
decided in the course of the wit proceedi ngs before
the H gh Court rather than in these proceedi ngs.
Therefore, we do not wish to enter upon the
controversy in this regard at this stage

Law is well settled that Section 10-A of the
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Medi cal Council Act which provides for terns and
conditions have to be fulfilled before starting or
establishing a nedical college or starting higher
courses making it clear that what is postul ated
thereunder is evaluation of application made by the
institution concerned by the Central Government in
the first instance and then forwarding the same to
the Medi cal Council of India for its further

exam nation. There are various steps envi saged
under the Scheme such as (a) issuance of letter of
intent by the Central CGovernnent on the
recomendati on of the Council; (b) issuance of

| etter of pernission by the Central Governnent on
the recomendation of the Council for starting

adni ssi ons; (c) i ssuance of annual renewal to
be granted by the Central Government on the
reconmendati on of the Council; ~(d) at the stage

of 1st batch of students admitted in MBBS course go
for final 'year exanmination, grant of forma

recogni ti'on'by the Central Governnment on the
recomendati on-of the Council; (e) ~if at any stage
after the grant of initial permssion entitling

perm ssion of 1st batch of students any college fails
to fulfil the mnimumnornms in any successive year

as per the statutory regulations, further

adni ssions are liable to be stopped at any stage.

In the normal circunstances, the Hi gh Court
ought not to issue an.interimorder when for the
earlier year itself perm ssion had not been granted
by the Council. |Indeed, by grant of such interim
orders students who have been adnmitted in such
institutions would be put to serious jeopardy, apart
fromthe fact that whether such institutions could
run the nedical college wthout follow ng the |aw.
Therefore, we make it clear that the H gh Court
ought not to grant such interimorders in any of the
cases where the Council has not granted perm ssion
in terms of Section 10-A of the Medical Council Act.
If interimorders are granted to those institutions
whi ch have been established without fulfilling the
prescribed conditions to admt students, it wll |ead
to serious jeopardy to the students admitted in
these institutions.

Argunments have been advanced before us
that there should be transparency in the matter of
granting perm ssion by the Central Governnent and
Medi cal Council of India for starting or continuing
col l eges; that the Council has to objectively | ook at
the matters in the matter of grant of perm ssion
and not w thhol ding the same on unnecessary or
flinmsy reasons; that the Council should also bear in
m nd that when an institution has been established
and initial perm ssion has been granted and
thereafter | arge expenditure has been incurred by
such institution, the same should not be allowed to
be withered away; that the Council should be
hel pful for starting and establishing medica
col | eges which are absolutely needed in this country
and their attitude should be positve and not
negati ve.

It is unnecessary for us to examne all these
aspects in the present case because these matters
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arise out of interimorders passed by the High

Court. Al that we need to enphasise in the

present proceedings is that the H gh Courts shoul d

be very cautious in the matter of issuing interim
orders in such matters. |If for one year students are
not admtted and wit petitions seeking for grant of
perm ssion or renewal are considered by the Hi gh
Courts quickly and appropriate directions are issued
to the Council by the H gh Courts to process such
applications and decision to give or refuse

perm ssion to continue such institutions should be
taken finally and it is only thereafter if further
difficulties arise, the sane could be sorted out and
not to grant perm ssion to the colleges year after
year when only initial permssion has been granted

to such educational institutions.

Subj ect to these observations, these petitions
stand di sposed of .

We direct that the observati ons nade by us
shal | be communicated to all the H gh Courts to be
pl aced before the concerned Hon’ bl e Judges to take
note of the same.

The special |eave petitions stand disposed of

accordi ngly.




