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JUDGVENT:

PATTANAI K;-J.

This appeal is directed against the judgnent dated
18.1.95 20.1.95 of the Bonbay Hi gh Court in Crimnal Wit
Petition No. 701 of 1994. The appellant is the wife of the
det enu, Jayendra Vishnu Thakur. The State of Maharashtra
issued an order | of detention under Section 3(i) of the
Conservation of Foreign Exchange and Prevention of Smuggling
Activities Act, 1974 (hereinafter referred to as the
COFEPCSA  Act) on 5.2.92. The detenu was served with the
order of detention on 13.8.93 while he was in- custody on
being arrested on 23.7.93 in sone other crimnal case. On
15.9.93, a declaration was nade under Section 9 (i) of the
COFEPCSA  Act thereby extending the period within which the
procedural requirements under ~Section 8 of the said Act
could be conmplied with. The case of the detenu was referred
to the Advisory Board on 15.9.93 and the Advi sory Board gave
its opinion stating that there exists sufficient cause for
detention of the person concerned and on the basis of the
said opinion, the State Government confirmed the order of
detention wunder Section 8 (f) of the Act by order dated
17.11.93. The appellant filed the wit petition in- the
Bonbay High Court on 15.5.94 assailing the legality of the
order of detention as well as the continued detention of the
detenu. The Hi gh Court, by the inpugned judgrment, dism ssed
the wit petition after negativing all ‘the contentions
rai sed and hence the present appeal. At the outset it nay
be stated that though the period of detention (is already
over and, therefore, nornmally this Court would not have gone
into the legality of the order of detention,” but a
proceedi ng under Snuggl ers and Forei gn Exchange Manipul ators
(Forfeiture of Property) Act, 1976 (hereinafter referred to
as the SAFEMA) having been initiated, the appellant
pressed his appeal and the Court permtted himto raise the
contenti ons. It may not be out of place to nention here
that the Custons authorities received sone information that
a large scale smuggling of silver is being made in a vesse
on 18.9.91 from Dubai and on the basis of said information
the wvessel in question was searched and as nmany as 350
pi eces of silver ingots each wei ghing 35 KGs were recovered
from the ship and the persons in the vessel were arrested.
Admittedly, the detenu was not present in the vessel. But
the statenments of persons arrested fromthe vessel under
Section 108 of the Custons Act unequivocally indicate that
the silver in question was nmeant for the detenu and was to
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be handed over to him The detaining authority on the basis
of such statenents of the persons arrested fromthe vessel
on being satisfied that pre-conditions for issuance of an
order of detention under sub-section (i) of Section 3 of the
COFEPCSA Act are satisfied thought it necessary to pass an
order and accordingly issued the inmpugned order of detention
dated 5.2.92. M. V.S Kotwal, learned senior counse
appearing for the appellant raised the follow ng contentions
in assailing the order of detention: 1. While issuing the
declaration wunder Section 9(i) of the Act by order dated
15.9.93, the detenu not having been infornmed of a right of
representation to the authority issuing the declaration
there has been an infringenent of his constitutional right
under Article 22 and, therefore, the inpugned order of
detention is vitiated and nust be set aside. 2. That the
order of detention was issued on 6.2.92 but the sanme not
having been executed till 13.8.93, there has been an
i nordi nate delay in the execution which renders the
detention itself vitiated. 3. “At the tine of executing the
order of detention, the detenu having been already arrested
and in custody in another-crininal case and there being no
consi deration/ re- consideration regarding the necessity of
serving an order of ‘detention by the detaining authority,
the detention of ‘the detenu as well as the order of
detention itself gets vitiated and shoul d be quashed 4. The
statenments of the occupants of the vessel  recorded under
Section 108 of the Custons Act having fornmed the sole basis
for the subjective satisfaction of the detaining authority
and those very persons having retracted their  statenents,
non- consideration of those material particulars before
issuing the order of detention on 5.2.92 vitiates the sane
and, therefore, the sane should be quashed.

According to M. V. S. Kotwal, the High  Court
commtted gross error in rejecting these contentions and in
arriving at the conclusions which are unsustainable in |aw.
M. NN Goswam, |earned senior counsel appearing for the
Union of India and M. |.G Shah, |earned senior counse
appeari ng for the State of Mbharashtra repelled t he
submissions of M. V.S Kotwal and contended that the High
Court was fully justified in rejecting the contentions
advanced on behalf of the detenu. M. Coswam also further
contended that even assum ng there has been sone infraction
of the procedural requirenents on account of which there has
been an infringenment of the constitutional right of the
detenu in neking a representation then the continued
detention becones invalid and not the order  of ~ detention

itself. In this view of the matter, M. CGoswam contends
that the period of detention having already expired,
guestion of declaring his continued detention illegal does

not arise and further the order of detention that was issued
by the detaining authority on 5.2.92 cannot be invalidated.
M. K G Shah, | earned senior counsel appearing for the
State of Maharashtra contended that non consideration of

the retraction nade by the persons who were in the vessel

does not vitiate the subj ective satisfaction of the
detaining authority inasmuch as the detaining authority was
not aware of the aforesaid retraction. That apart, the very
same persons have made a further statement stating that
their earlier statements under Section 108 are correct and
not the so called retraction and that naterial was before

the detaining authority when he issued the order of
detention, consequently, the satisfaction of the detaining
authority cannot be said to be vitiated. In view of the

rival subm ssions of the Bar, we have carefully scrutinised
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the inpugned judgnent of the Bonbay High Court and the
conclusions arrived at in its judgnent as well as severa

authorities placed at the tinme of hearing and we proceed to
examine the contentions seriatim Coming to the first
contention, M. Kotwal subnmits that under Section 8(b) of
the COFEPOSA Act, the appropriate Government is required to
nake a reference to the Advisory Board within five weeks
from the date of detention, if no declaration under Section
9 has been nmade and on the receipt of the opinion of the
Advi sory Board which the Board is required to submt wthin
el even weeks from the date of detention, the State
CGovernment can confirmthe detention order and continue the
detention of the person concerned for such period as it
thinks fit as required under Section 8(f) of the COFEPCSA
Act but where there hasbeen a declaration under Section 9 (
i) of the said Act which declaration is required to be nade
within five weeks fromthe date of detention, then w thout
obt ai ning the opinion of the Advisory Board, there can be a
valid ' detention for a period of six nonths fromthe date of
det enti on. This® being the schene of the provision, the
authority  making the declaration under Section 9 (i) of the
Act has to indicate to the detenu that he has a right of
representation to the declaring authority. 1In the case in
hand, the detenu not having been infornmed of such right the
entire proceedings starting fromconfirmation of the order
of detention gets vitiated which in turn nakes the order of

detention illegal and void and, therefore, the same has to
be quashed by the Court. |In order to appreciate this
contention, it would be appropriate to extract Sections 8

and 9 of the COFEPCSA Act in extenso:

8. Advi sory Boards.- For the  purposes of sub-
cl ause(a) of clause (4), and sub-clause(c) of clause (7), of
Article 22 of the Constitution,-

(a) the Central Governnment and each State Governnent
shal I, whenever necessary, constitute one or nore /Advisory
Boards each of which shall consist of a Chairman’ and two
ot her persons possessing the qualifications specified in
sub- clause (a) of clause (4) of Article 22 of the
Constitution;

(b) save as otherwise provided in Section 9, the

appropriate Government shall, within five weeks from the
date of detention of a person under a detention order nake a
reference in respect thereof to the Advi sory Boar d

constituted under clause (a) to enable the Advisory Board to
make report under sub-clause (a) of clause (4) of Article 22
of the Constitution;

(c) the Advisory Board to which a reference-is nmade
under clause (b) shall after considering the reference and
the materials placed before it and after calling for . such
further information as it may deem necessary from the
appropriate Government or fromany person called for the
purpose through the appropriate Governnent or from the
person concerned, and if in any particular case, it
considers it essential so to do or if the person concerned
desires to be heard in person, after hearing himin person
prepare its report specifying in a separate paragraph
thereof its opinion as to whether or not there is sufficient
cause for the detention of the person concerned and submt
the sanme within el even weeks fromthe date of detention of
the person concer ned;
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(d) when there is a difference of opinion anong the
nenbers forming the Advisory Board, the opinion of the
majority of such nenbers shall be deened to be the opinion
of the Board,;

(e) a person against whom an order of detention has
been nmde under this Act shall not be entitled to appear by
any legal practitioner in any nmatter connected with the
reference to the Advisory Board, and the proceedings of the
Advisory Board and its report, excepting that part of the
report in which the opinion of the Advisory Board is
speci fied shall be confidenti al

(f) in every case where the Advisory Board has
reported that there isin its opinion sufficient cause for
the detention of a person, the appropriate Government may
confirm the detention order and continue the detention of
the person concerned for such period as it thinks fit and in
every (case where the Advisory Board has reported that there
is inits opinion no sufficient cause for the detention of
the person concerned, the appropriate Governnment shal
revoke the detention -order  and cause the person to be
rel eased forthwth.

9. Cases in which and circunstances under which
persons nmay be detai ned for periods |onger than three nonths
wi t hout obtaining the opinion of Advisory Board. (1)

Not wi t hst andi ng anything contained in this Act, any person
(including a foreigner) in respect of whom an order of
detention is made under this Act at any tinme before the 31st
day of July, 1999, may be detained without obtaining, in
accordance with the provisions of sub-clause (a) of clause
(4) of Article 22 of the Constitution, the opinion ' of an
Advi sory Board for a period | onger than three nonths but not
exceeding six nonths fromthe date of his detention, where
the order of detention has been nmade agai nst such person
with a view to preventing himfrom smuggling goods or
abetting the snuggling of goods or engaging in transporting
or concealing or Kkeeping snmuggled goods and the Centra
Government or any officer of the Central Governnent, not
below the rank of an Addi tional - Secretary to t hat
CGovernment, specially enpowered for the purposes of this
section by that Governnent, is satisfied that such person

(a) smuggles or is likely to smuggl e goods into, out
of or through any area highly vul nerable to snuggling; or

(b) abets or is likely to abet the smuggling of goods
into, out of or through any area highly vulnerable to
smuggl i ng; or

(c) engages or is likely to engage in transporting or
concealing or keeping smuggled goods in any area  highly
vul nerabl e to smuggling,

and nmakes a declaration to that effect wthin five
weeks of the detention of such person

In support of this contention, M. Kotwal, |earned
seni or counsel relies upon the decision of the Full Bench of
the Bonbay Hi gh Court in the case of Sandeep At maram Parwa
V. The State of Miharashtra in Criminal Wit Petition No.
379 of 1995, disposed of on 31.8.96, since reported in 1996
Il LJ 1 as well the decision of Full Bench of the Del hi High
Court in the case of Akhilesh Kumar Tyagi V. Union of India
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and Ohers 1996 Crl.L.J.965. He also relies upon the
decision of this Court in Shibapada Mukherjee V. The State
of West Bengal 1974 (3) SCC 50 and the decision in
Kam eshkumar | shwardas Patel V. Union of India & and the
decision of the Constitution Bench of this Court in A K
Roy V. Union of India and Others 1982 (1) SCC 271. There
cannot be any dispute that the right to nmake a
representation of a detenu is the npbst valuable right
conferred upon himunder Article 22 of the Constitution and
if there has been any infraction of such right then
certainly the detenu is entitled to be released. The
guestion, therefore, arises as to whether when a decl aration
is made under Section 9( i) of the Act which in turn extends
the period of detention w thout being confirned whether the
of ficer issuing the declaration under Section 9 (i) is also
required to informthe detenue that he has a right to make a
representation to- him Under the constitutional schene
engrafted in Article 22, no |aw providing for preventing
detention can authorise the detention of a person for a
| onger period than three nonths unless the Advisory Board
reports before expiration of the said period of three nonths
that there is, inits opinion, sufficient cause for such
det enti on. VWhen an-authority issues a declaration under
Section 9(i) of +the Act, the said authority has the
necessary power s to revoke the declaration on a
representati on being nade by the detenu against such
decl arati on. Consequently, if the detenu is not intinmated
of his right to make a representation to ‘the authority
issuing the declaration under Section 9(i) then certainly
hi s val uabl e constitutional right gets infringed and the two
deci sions of the Full Bench relied upon by M. ~Kotwal fully
support this contention. M. NN Goswam, | earned senior
counsel appearing for the Union of India fairly concedes
this position. 1In the case of AK Roy V. Union of India
1982(1 ) SCC 271 where the Court was examning the
constitutional validity of issuance of an O di nance
providing for detention and the constitutional validity of
the National Security Act, it did rely upon the earlier
decision in Khduram Das. V. State of WB. 1975 (2) SCC 81
and held that it is not open to anyone to contend that a | aw
of preventive detention, which falls within Article 22, does
not have to nmeet the requirement of Articles 14 or 19,  and
in the sanme analogy it nust be held that Article 21 also
would apply in case of a |aw of preventive detention. The
proposition laid down in the aforesaid decision of the
Constitution Bench cannot be doubted, but in our view the
said question does not arise for consideration in the case
in hand. |In Kam eshkumar |shwardas Patel V. Union of India
and Os. JT 1995 (3) SC 639, it has been held in
unequi vocal ternms that the right to make a representation
within the neaning of Article 22(5) against the “order of
detention is not only to the Advisory Board but also to the
detaining authority i.e. the authority that has made the
order of detention or the order for continuance of  such
detention, and hence such right to make a representation
carries within it a corresponding obligation on the
authority maki ng the order of detention to informthe person
detained of his right to nake a representation. In this
view of the matter, the conclusion beconmes irresistible that
the authority issuing a declaration under Section 9 of
COFEPCSA Act nust intimate the detenu that he has right of
opportunity to represent to the declaring authority and non
intimati on of the sane infringes upon the constitutiona
right of the detenu to nake a representation under Article
22(5) and, therefore, the notification issued under Section
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9(i) becones invalid and the continued detention pursuant to
such declaration and the opinion of the Advisory Board
within the extended period as well as the confirnmation by
the State Government are vitiated. But the further question
that requires to be answered is whether the initial order of
detention issued under Section 3(i) of the COFEPOSA Act can
be held to be ab initio void on the aforesaid infraction of
the right of the detenu. On this question, we are unable to
agree with the submission of M. Kotwal , inasnmuch as
Article 22(4) itself provides for a law for preventive
detention authorising detention up to a period of three
nont hs. The infraction of the constitutional right to make
a representation on account of non intimating the detenu
about his right to nake a representation or the opinion of
the Advisory Board and the order of detention not being nmade
within the period prescribed under |aw does not get into the
satisfaction of the detaining authority while making an
order ,of detention under Section 3(i) of the COFEPCSA Act.
If the detaining authority on the basis of materials before
him did arrive at his satisfaction with regard to the
necessity for passing an order of detention and the order is
passed thereafter, the sane cannot be held to be void
because of a subsequent infraction of the detenus right or
of non- conpliance of the procedure prescribed under |aw.
On such infraction and for non-conpliance of the procedure
prescri bed under |aw, the further detention becones illegal
But it does not affect the validity of - the order of
detention itself issued under Section 3(i) of the Act by the
detaining authority.  In view of our aforesaid concl usion,
the question of setting aside the order of detention issued
on 5.2.92 does not arise and further the detenu ‘being no
| onger under detention, question of  issuing any other
direction does not arise. CQur aforesaid conclusion is
supported by the decision of this Court in Shibapada
Mukherjee Vs. The State of West Bengal 1974 (3) SCC 50
wherein the Court observed that there being no wvalid
confirmation and continuation, (the result 1is that the
petitioners detention after expiry of the period of three
nonths becones illegal since it was not in conpliance wth
Section 12 (i). It would be appropriate, at this stage, to
extract the following few lines fromthe aforesaid judgment:
. It is clear fromclauses (4) and (7) of Article 22
that the policy of Article 22 is, except where there is a
Central Act to the contrary passed under clause (7)(a), to
permt detention for a period of three nmonths only, and
detention in excess of that period is permissibleonly in
those cases where an Advisory Board, set up -~under the
rel evant statute, has reported as to the sufficiency of the
cause for such detention. Cbviously, the Constitution I|ooks
upon preventive detention with disfavour and has permtted
it only for alinmted period of three nonths w thout the
intervention of an independent body with persons on it of
judicial qualifications of a high order. The facts that the
report of such an Advisory Board has to be obtained before
the expiry of three nonths fromthe date of detention shows
that the maxi mum period wi thin which the detaining authority
can on its own satisfaction detain a period is three
nont hs.

In Shri Jagprit Singh V. Union of India & Os. JT
1990(3) SC 293 where there had been a delay of one nmonth and
13 days before the detenu was nade aware of his right to
nake an effective representation agai nst declaration, this
Court held that it is contrary to the provision of Article
22(5) of the Constitution and, therefore, the detention of
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the detenu after the original period of one year, in the
circunst ances, was unjustified. The Court further set aside
the detention of the detenu beyond Septenber, 1989 and not
the original order of detention that had been issued on
2.9.88. This case was directly on the applicability of
Section 9 of the COFEPOSA Act and direct authority in

support of our conclusion. It is not necessary to nultiply
authorities on this question. W, therefore, while agreeing
with M. Kotwal that there has been an infraction of the

right of detenu under Article 22 as the declaring authority
had not inforned that he had right of representation agai nst
the order of declaration, we are of the viewthat it wll
not by itself vitiate the initial order of detention. So
far as the second and third contentions are concerned, the
guestion would essentially depend upon the facts of each
case. In the case in hand, no doubt the order of detention
was passed by the detaining authority on 5.2.92 but the sane
could be served on 3.8.93 after the detaining authority came
to know that the detenu had been arrested on 23.7.93 in sonme
ot her case. M. ~Kotwal, in-this connection, heavily relies
upon a recent-decision of this Court in Snf. Sultan Abdu

Kader Vs. Jt. Secy. To Govt. of India and O hers 1998(8)
SCC 343. In the af oresaid case, the Court has indicated
that the unreasonable delay in executing the order creates a
doubt regardi ng the genui neness of the detaining authority
as regards the immediate necessity of. detaining the
petitioner in order to prevent himfromcarrying on the
prejudicial activity referred to in the grounds of detention
and as such the order of detention had not been passed in
lawful exercise of the power vested in him But the
guestion has to be examned-in the light of the facts and
circunstances of each case and further it has to be
considered whether the alleged delay is on account of the
reasons beyond the control of the detaining authority.. From
the affidavit filed in the present case, it transpires that
the detenu had been evadi ng execution and wth best of
efforts, the order of detention could not be served upon
him After the detenu was arrested in some other case, when
it was brought to the notice of the detaining authority, the
detaining authority then considered the desirability of the
execution of the order of detention issued earlier and
directed the concerned officer to execute the sane. Thus,
there has been sufficient explanation for the delay in
execution of the order of detention and further just before
the execution, the detaining authority was nmade aware of the
fact that the detenu has been arrested and still the
detaining authority thought it necessary to execute the
order of detention. W, therefore, find no force in_ the
second contention raised by M. Kotwal in assailing the
order of detention. |In support of the third contention, M.
Kotwal relies upon the decision of this Court in Binod Singh
V. District Magistrate, Dhanbad, Bihar and Ot hers 1986 (4)
SCC 416. In the aforesaid case, this Court has observed:
If amn is in custody and there is no i nmnent possibility

of his being released, the power of preventing detention

should not be exercised. In the instant case when the
actual order of detention was served upon the detenu, the
detaining was in jail. There is no indication that this

factor or the question that the said detenu might be
released or that there was such a possibility of his
rel ease, was taken into consideration by the detaining
properly and seriously before the service of the order

It is this observation on which M. Kotwal heavily
relies wupon. But as has been stated earlier in the
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affidavit filed, it has been indicated that not only the
fact that the detenu is in custody on being arrested in sone
other case was brought to the notice of the detaining
authority, but also the detaining authority on consideration
of all relevant material including the fact that there may

be a possibility of detenu being rel eased on bail, thought
it fit to get the order of detention served on the detenu

In the prenises, the ratio in the aforesaid case will have
no application. This is not a case where the detaining

authority has not applied his mnd to the relevant nateri al
but a case where the detaining authority considered all the
rel evant material and decided and directed to get the order
execut ed. Consequently,  we do not find any nerit in the
aforesaid two contentions of M. Kotwal. The only other
contention that survives for consideration is whether the
statements of the occupants of the vessel recorded under
Section 108 of the Custons Act-having formed the sole basis
for the subjective satisfaction of the detaining authority
for the ~'order of detention and those very persons having
retracted, ~non -consideration of the retraction, vitiates
the order of detention itself. ~The H gh Court in the case
in hand did not accept the aforesaid contention on the
ground that there was no material before the detaining
authority that there has been retraction of the statements
made by those persons who had earlier been exam ned under
Section 108 of the Custons Act. W need not go into this
question in the case in hand, inasmich as by the date of
i ssuance of the order of detention, those persons have made
a further statenment indicating that the original statements
made by them under Section 108 of the Custons. Act were
correct and not the retracted statements they had nade and
this fact was before the detaining authority when he issued
the order of detention under Section 3(i) of the ''COFEPCSA
Act . This being the position, it is difficult for, us to
accept the contention of M. Kotwal that the satisfaction
of the detaining authority  gets vitiated for / non

consi deration of the relevant material. In our opinion, the
aforesaid submission, in the facts and circunstances of the
present case, is devoid of any force and we -accordingly

reject the sane.

Al the contentions having failed, this appeal  fails
and is dismssed accordingly.




