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DALVEER BHANDARI, J.

Leave granted.

In a public interest litigation instituted under Article
226 of the Constitution, the H gh Court of ‘Rajasthan at
Jodhpur, by the inpugned judgnent, has directed that the
mlk dairies located in the city of Jodhpur be shifted from
their present location to alternative sites. These appeal s by
grant of special |eave are preferred agai nst the said
j udgrment and order dated 12th July, 2004 of the Hi gh Court
passed in D.B. Gvil Msc. Wit Petition No.4409 of 1994.

Both these appeals are inter-connected and are
arising out of a comon judgnent, therefore, we would
refer to the facts as nmentioned in Civil Appeal No. 246 of
2007 arising out of SLP (C) No. 16751 of 2004.

The appel l ant-M | kmen Col ony Vikas Samiti is an
associ ation of m|kmen engaged in the business of selling
mlk and mlk products in the city of Jodhpur
(Rajasthan) for the last 44 years. The Governnent of
Raj ast han vide Notification No.F.1 LSG 56 dated
5.11. 1956 introduced a schene, nanely, 'Masuriya
Col ony Schene’, under which the menbers of the
appel l ant Samiti and other m | kmen, who were carrying
on business of selling mlk and m |k products, were
allotted plots of land in the city of Jodhpur @Rs.2/- per
sq. yards. In all, 332 plots were allotted by the
Governnent under the said schene to different m | knen
for developing dairies. Since 1956, the said milknen
have been carrying their business of selling mlk and
m | k products in the above col ony. The sai d col ony was
duly conceived and planned as a m | knen col ony by the
Urban | nprovenent Trust, Jodhpur with the approval of
the State Governnent.

It is stated that the owners of the bovine animals, in
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the city of Jodhpur, after mlching the bovine aninals
were turning themout of dairies so that they could eat
what ever was avail able on the roads. The stray cattle

i ncluding the cows, bulls, dogs etc. freely roamin the city
of Jodhpur and in the porch of the Mahatma Gandh

Hospital, the principal government hospital in the city.

It is further stated that the excreta of these animls was
also visible all over, even in the corridors of the High
Court. This totally unhygienic, unhealthy and injurious
practice was creating considerabl e nui sance to the
citizens of the city of Jodhpur

The citizens of the City, being aggrieved by the said

nui sance caused by the stray cattle and dogs, filed a
petition in public interest in the H gh Court of Rajasthan
at Jodhpur through the Rajasthan Chapter of Indian

Associ ation of Lawyers, respondent no.4 herein,

associ ated with the |International Association of
Denocratic Lawyers established in 1946 and in

consul tative status with UN Econom c and Soci a

Counci |, 'UNESCO and UNI CEF

In the instant petition, it was stated that stray

ani mal s, such as, bulls, dogs and cattle were roam ng al
around inside and outside the city freely. Cattle were
found loitering and squatting on the roads of Jodhpur
Cty and that they were causing danger to human life

and were creating a traffic hazard.” It is stated in the
petition that the entire city was full of dirt, refuge and
was stinking beyond all limts and that the excreta of

stray cattle was a breeding ground for various diseases.

Drai ns were clogged and sewerage water was getting

m xed up with the drinking water spreadi ng many

di seases. These unhygi eni c and unheal t hy preval ent
conditions are adversely affecting the quality of life of the
residents living in the city of Jodhpur and thereby

i mpi ngi ng upon their constitutional rights enshrined

under Article 21 of the Constitution of India. In'the wit
petition, following reliefs were prayed:
1. To direct the respondent Jodhpur

Muni ci pal Corporation and the Urban

| mprovenent Trust to take steps to
ensure that aninmals and cattle do not

i nhibit roads and public places and nake
proper arrangenent in this behalf;

2. In order to oversee that all this is done, to
appoint a Conmittee constituting of

em nent citizens authorizing such

Conmittee to see:

(i) that the direction aforesaid are given
ef fect to;
(ii) to receive conplaints fromthe

peopl e; and

(iii) make appropriate directions to neet
genui ne grievances; and

(iv) the respondents be directed to
conply with the direction of the
aforesaid conmittee in this behal f;

(v) to take i medi ate steps to make city
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cl ean, revanp sewerage system

(vi) For above purposes, if necessary,
the State Government be directed to

make funds avail able to respondent
Muni ci pal Cor porati on.

It was stated before the H gh Court that with the passage
of time, Jodhpur City became very dense and, therefore,

it was necessary to elimnate the nenace of stray aninmals
fromthe roads of the city of Jodhpur. It was al so urged
before the H gh Court that the m | knmen col ony when

devi sed was nore or |less outside the city but nowit is in
the heart of the city because of expansion of the City.
The main cause of expansi on has been unchecked grow h

in the popul ation. ~ Therefore, a direction was sought to
rel ocate the dairies out of the city of Jodhpur

The Hi gh Court entertained the wit petition and,
| ooking to the seriousness of the natter, issued certain
directions, vide its order dated 23.1.2003, which are
repr oduced her ei nbel ow.

(1) The Muni ci pal Corporation, Jodhpur
shal | nmake every endeavour to shift
dairies fromthe city and have them

rel ocated with the assistance of the State
to the outskirts and periphery of the city
or beyond the city limts.

(ii) The Muni ci pal Corporation shall relocate
stray cattle fromthe roads to Gaushal as

or institutions nmade for providing shelter

to stray cattle including the institutions

at Pawapuri .

(iii) For the renoval of stray cattle, bulls and
dogs fromthe roads and for their

rel ocation to shelter etc. the Minicipa
Corporation shall press into service

sufficient number of persons and vehicles

for inpounding and rel ocating aninmals.

(iv) Cattle and animals | ocated in Jodhpur
Cty shall have a tag nunber tied around
their necks. The tag nunbers shoul d be

i ndi cati ve of the name and address of the
person to whom the ani mal bel ongs so

that there will be no difficulty in tracing
their owners. This direction shall be
carried out by the person(s) owning the
cattle and animal (s). The enforcenment of
the condition shall be made by the civi

aut horities.

(v) Prosecutions should be | aunched under
the various penal provisions against the
owners of such cattle and ani mal s which

are found on the streets and roads
unat t ended.

(vi) The Muni ci pal Corporation shall enpl oy
sufficient nunmber of persons to catch

stray cattle and animals found on the

roads and streets. Once they are caught,
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they shall be inmpounded and may be
rel eased to owners on pay of fine of
Rs. 500/ - each and subject to other
directions nmentioned herein

(vii) The vehi cl es which are used for carrying
i npounded cattle and animals shall be

fitted with ranps in order to avoid the

chances of injury to them

(viii) The transit and handling of the stray
cattle and animals will be in conformty

with the |aws providing for their safety

and prevention of injuries to them

i ncl udi ng Prevention of Cruelty to

Ani mal s Act, 1960.

(ix) Electric supply to unauthorized dairies
whi ch are operating in the city shall be
di sconnected with innrediate effect.

(x) The direction of serial No. (ix) above shal
al so be applicable to the organi zed and

unaut hori zed dairies |l ocated within the

city in the event of their failure to shift

out of the city within the tine allowed to

themby this order. | The place to which

such dairies are to be shifted shall be

ear mar ked by the conpetent authority

within three weeks.

(xi) The Muni ci pal Corporation, Jodhpur
shall file statenents detailing the fine(s)
collected by it in terns of directions given
at serial no. (vi) above.

(xii) The roads of Jodhpur City shall be nade
free of stray cattle bulls and roam ng
ani mal s by 31st March 2003.

(xiii) Periodical progress report shall be
submitted by the Minicipal Corporation
by 15th of each cal endar nonth.

(xiv) The State Governnment shall assist the
Muni ci pal Corporation, Jodhpur in

securing the inplementation of the

aforesaid directions. This will include
financial assistance, which would be

requi red by the Muinicipal Corporation of
Jodhpur to carry out the directions

contained in this order effectively.

(xv) The Chi ef Execution Oficer of the
Muni ci pal Corporation, Jodhpur shal

nom nate two officers, who shall be
responsi ble for carrying out the directions
of this Court.

The aforesaid directions will not only bind
the Munici pal Corporation of Jodhpur, its
functionaries and officers nom nated by the
Chi ef Executive O ficer, Minicipal Corporation
but it shall also be equally binding on the
State Governnent and its functionaries and
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el ectric supply conpani es. Needless to say
that failure on the part of the concerned
authorities and functionaries shall be
actionabl e under Article 215 of the
Constitution and the Contenmpt of Courts Act,
1971."

The aforesaid petition again came for consideration
before the Hi gh Court on 06.1.2004. On that day, the
Court found that the Collector, Jodhpur had conplied
with the orders and allotted 2500 bighas of land to the
Urban | nprovenent Trust for the purpose of shifting
dairies fromthe city of Jodhpur. The State Governnent
had al so made a sum of Rs. 50,00, 000/- available to the
Muni ci pal Corporation to neet the expenses of (i)
catching the stray cattle; (ii) for their transportation; and
(iii) for purchase of fodder for the stray cattle. The
Col | ector /further made 500 bighas of |and available to the
Muni ci pal' Corporation in Kali Beri, Soor Sagar, Jodhpur
for creation of a pond. The Court further issued the
foll owi ng directions:

"We direct that dairy owners/operators who
were allotted the land in the M| kmen Col ony
at Pal Road or who /are now operating within
the city linmts should be shifted to the new
area which has been made avail abl e byt he
Col l ector to the Urban I nprovenent Trust.

For this purpose, the U ban I nprovenent

Trust shall provide 30 days to the dairy
operators to apply for allotnent of lands in the
new area. The dairy operators shall deposit
the requisite amount with the Urban

| mproverrent Trust for allotment of 1ands in

the new area. |In case, the dairy operators do
not deposit the amount within the aforesaid 30
days, their dairies will be sealed by the

Muni ci pal Corporation and the bovi ne aninal s
shal I be i nmpounded.

The Muni ci pal Corporation is also
directed to develop the pond in Kali Beri, Soor
Sagar, Jodhpur within a period of two nonths
fromtoday. 75%of the requisite funds for
devel opnent of the pond shall be allocated by
the State Governnent."

On 10. 2. 2004, the H gh Court again heard the

above matter when the appellant Samiti herein was
allowed to intervene in the matter being a necessary
party. The | earned counsel for the Sanmiti stated that the
m | kmen col ony was being shifted to Barli, which was a
hilly area and which was not a suitable place for bovine
animals. However, the High Court rejected this
contention of the | earned counsel for the Saniti by
observing as under:

"W are told by the counsel for the

respondents that the area in question has

been sel ected after the experts had opi ned that

the land is suitable for the purpose of

establishing the m|lkmen colony. 1In the

ci rcunst ances, therefore, we will not permt

attenpts on the part of certain persons to stifle

our order. The milknen and dairy owners
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nmust shift to Barli and subsequently in case, it
is found that there are sone practica
difficulties for themonly in that event the

Col  ector can be asked to allot sone other |and
to them It appears that there are a | arge
nunber of m | kmen and they are entrenched
incity. It is surprising that after mlching the
bovine aninmals, the dairy owners turn them

out so that they can eat whatsoever is
avai l abl e on the roads. Bovine animals in

order to satisfy their hunger even consune

pl astics. Once plastic goes in their systens, it
causes severe harmto them and sonme of them
even die. But this is not the concern of the
dai ry owners. Though peopl e consi der cow as

not her yet the treatnent which is neted out to
it is extremely harsh and cruel. There is no
justification whatsoever for the diary owners
not to shift fromthe city to the designate
area."

(Enphasi s suppl i ed)

After passing the above order, the H gh Court
adjourned the matter to 11th March, 2004, on which
date, the |earned counsel appearing for Minicipa
Corporation and the | earned counsel appearing for
m | knen nade their statenents. The order dated 1lth
March, 2004 reads thus:

"Learned counsel appearing for the Minicipa

Cor poration says that pond is being created at
Kali Beri within a period of six weeks. ~ Learned
counsel appearing for the M| knen says that

the entire MIknmen conmunity will shift on

their own to another site. He says that his
clients undertake to comply with the order
passed by this Court and shift fromthe

present site within two weeks. [In case, the
M | kmen do not conply with the undertaking,
the Munici pal Corporation shall in conpliance

of the order seize the dairies."

The aforesaid natter once again cane for hearing
before the Hi gh Court on 14.5.2004. On that day, the
| ear ned counsel appearing for the respondents sought
some time so as to enable themto make arrangenent for
preventing the cattle and bulls from nmoving on roads.
They undertook to do the foll owi ng exercise:
(i) all the bovine animals in Jodhpur shal
have the tags in consonance with the
directions issued by the Court;

(ii) the work for construction of wall around
the m | knmen colony shall be started in
ri ght earnest;

(iii) that no bovine animals including bulls
shal |l be seen on the roads as the same

shal | be caught by the m | knen and

handed over to the Minicipa

Cor poration."

Havi ng regard to the subm ssions of the |earned
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counsel, the H gh Court granted 10 days tine to the

m | kmren for doing the needful. The H gh Court
constituted a nonitoring comittee to evaluate the
progress made by the nilkmen in preventing the aninmals
from noving on the roads.

Finally, the aforesaid matter came up for hearing
before the H gh Court on 12th July 2004, when the Hi gh
Court passed the inpugned order:

"We find that the order dated 14th My, 2004

has not been conplied with. The mlkmen

were provided sufficient opportunity to shift

fromthe city area as the bovine animals are

creating nuisance in the city.

The District Magistrate is directed to see
that the public nuisance caused by the stray
animal s'is renoved and the bovine aninmals are
shifted outside the city limts in consonance
with the ‘order dated 6.1.2004. The District
Magi strate shall file a conpliance report within
two weeks. The Municipal Corporation shal
assist the District Magistrate in effecting the
conpl i ance of the order.

The Muni ci pal’ Corporation and the U.|.T.
shal | be duty bound to construct a pond and
provi de necessary facilities to the mlknen
shifting to Barli."

Bei ng aggrieved by the aforesaid order, these
appeal s have been preferred before this Court.

In the appeal s before this Court, certain issues have
been rai sed. The |earned counsel appearing for the
appel | ant urged that the H gh Court was not justified in
issuing directions to evict mlknmen fromthe | and, ‘which
was allotted to them by the Governnent for the purpose
of milk dairies after accepting allotment charges; that,
the H gh Court was not justified in passing an order of
eviction of mlkmen fromthe | and, w thout follow ng the
procedure established by lawi.e. under the Land
Acqui sition Act or Public Prem ses Act; that, the Hi gh
Court was not justified in not appreciating the fact that
the land allotted for shifting of cattle and bulls of the
m | kmen was located in a hilly area and no rehabilitation
facilities were provided by the authorities to facilitate the
shifting of the cattle; and that, the High Court erred in
not considering the fact that the Conmttee set up for
noni toring the progress nmade by the m | knmen for
preventing their cattle fromconing to the roads had
failed to appreciate the genuine problens of shifting the
animals, especially in terms of the report of the specialist
that Barli was a hilly area and cows and ot her aninals
woul d not be able to survive. It was further argued that
the milknmen were ready to shift out of mlkmen colony if
sone suitable area was earnarked for them where the
| and was not rocky and water was sufficiently avail able
for their cattle. |If such suitable site was allotted to them
they would nove to that place within such reasonabl e
time as nmay be granted by this Court. They would al so
deposit the ampunt as per the directions of this Court.

The | earned counsel for the appellants urged that that
the State Governnent may be directed to allot suitable
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| and | ocated at sone other place in Jodhpur City like in
Sal awas, O d Pali Road in place of Barli

The | earned counsel appearing on behal f of the
State of Rajasthan stated that the order passed by the
H gh Court was just and fair and the sane had been
passed after carefully appreciating all the circunstances
and interest of all sections of the residents of Jodhpur
The mi | kmen were provided sufficient opportunity to shift
fromthe city of Jodhpur. It was stated that the nmenbers
of the appellant Samiti were allotted plots at nonina
rates for construction of mlk dairies way back in 1956.
There was a condition in the letter of allotnment that the
allottees shall carry out constructions according to the
type design issued to them However, no construction in
accordance with the type design was carried out by the
m | knen. Most of the nil knmen had constructed houses
and shops in the plots neant for mlk dairies. The
m | kmen were | eaving their cattle stray on the roads,
whi ch were | eading to public nuisance, accidents etc. It
was furtherargued that a bare perusal of the various
orders passed by the H gh Court would nake it clear that
sufficient opportunities were granted to the mlknmen to
shift fromthe city of Jodhpur and a specific undertaking
was al so given on their behalf before the H gh Court that
they would shift fromthe city of Jodhpur within a
specific period. However, they neither shifted fromthe
area nor deposited the requisite anmount with-the
Government. On the other hand, the Government had
al ready devel oped a pond at the site as per directions of
the H gh Court. The plea of the appellant Sam ti was
wi t hout any basis that the | and coul d not be devel oped so
far.
The | earned counsel for the State further drew our
attention towards the public notice dated 20.7.2004
i ssued by the O fice of Minicipal Corporation, Jodhpur
and notification dated 23.7.2004 issued by U ban
| mprovenent Trust, Jodhpur, which(read as under
"Office of Municipal Corporation, Jodhpur.
No. Wit/Stray Cattle/04/S.P.3
Dat ed: 20.7.2004
PUBLI C NOTI CE
In the Hon' bl e Hi gh Court of Rajasthan at
Jodhpur, a Wit Petition No. 4409/94 relating
to stray cattle is pending for consideration. In
this wit petition, the Hon' ble H gh Court has
passed the orders fromtime to time in which it
has found that in Jodhpur city on roads, ways
in colonies, bastis etc., the cattle wander in
stray condition. |In this connection, the
Hon’ bl e Hi gh Court has given orders to the
Town Devel oprment Trust that in the city for
cattle dairies in Barli area plots should be
allotted in which the cattle dairies which are at
present in city should be shifted in that area.
For this purpose, the owner of the cattle
shoul d get the certificate of owner of the
cattle/guardian of the cattle and then an
application should be subnmitted for allotnent
of plot by these persons in the Town
Devel opment Trust. Some persons have given
such applications for allotnent of plot and out
of themthe plots have been allotted by the
trust on 6.1.2004. The Hon' ble Hi gh Court has
passed the orders to shift the dairy owners
who are in the city at present and also to apply
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for allotnment of plots by giving application to
the Town Devel opnent Trust. This order has
been issued to the corporation that those
cattle owners who are not shifting their dairies
out of the city should be seal ed. The Hon' bl e
H gh Court on 12.7.2004 has passed the order
that all the owners of the aninmal husbandry
shoul d be transferred out of the city.
Therefore, it is requested to all the cattle
owners that they should transfer/shift their
animals within 7 days fromthe receipt of this
noti ce out of the boundary of Minicipa
Corporation failing which the proceedings with
the help of District Adm nistration to
transfer/shift their animals outside the
boundary of corporation and expenses to be
recovered fromthe owners of the aninmals. The
proceedi ngs for contenpt of court order shal

al so be started against them

Sd/ - Chi ef Executive Oficer
Muni ci pal Corporation, Jodhpur"

"Office of Uban I nprovenent Trust, Jodhpur.
No. 1348

Dat ed: 23.7.2004

NOTI FI CATI ON

It is inforned to all the ani mal “husbandry

hol ders that in the inplenmentation of the
Hon’ bl e Hi gh Court order the schene has been
prepared by the trust which is in New Na

M | knen colony at village Barli in Kharas

No. 88, for which the application form shoul d
be filled after obtaining fromthe trust office
within 7 days. These fornms shoul d be
submtted in the office of the trust for which
the proceedings of the distribution of plots
shall be started for the aninmal husbandry

hol ders. The termnms and conditions of the
allotment of the plots are given as bel ow

1. The certificate of animal husbandry of the
applicant, which should be certified by

the corporation of Jodhpur and it is

necessary that this certificate should be

attached with the application form

2. The demand draft of Rs.1000/- (One
Thousand Rupees) as an ear nest noney
shoul d be attached in the name of
Secretary, Town Devel opnment Trust,

Jodhpur.

3. The whol e anpbunt shoul d be deposited
after obtaining the order of the all otnent
of the plot within 30 days. An all otnent
will be done at the reserved rate.

4. In this scheme, the cancellation of the
corner plots will not be done. The

execution rules of 1974 of Rajasthan

Town Devel opnent will be applied on the

al l ot ments.
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5. The use of the allotted plot will be done
only for animal husbandry and the work

regardi ng transferring the anim

husbandry should be started as early as

possible in his allotted plot by the

allottee.

Sd/ - Secretary
Town Devel opnment Trust, Jodhpur"

In the background of the above notifications, the |earned
counsel appearing for the State stated that the

respondent State Governnent had conplied with the

orders of the High Court. The menbers of the appell ant
Sanmiti were not conplying with the orders of the Hi gh

Court and, therefore, no interference was called for in the
i mpugned orders of ‘the H'gh Court.

Respondent No. 4, Raj asthan Chapter of Indian
Associ ati'on of Lawers, who filed the wit petition in the
Hi gh Court, also sought dismissal of the present appeals
on the ground that the appellant Samti itself chose to
undert ake before the High Court that the m | kmen were
willing to shift their dairies fromthe mlknen col ony and
that for this purpose, the m|knmen repeatedl y sought
time fromthe H gh Court. The H gh Court found the
ml kmen resiling fromtheir undertakings that they were
ready to shift fromthe city of Jodhpur and thereafter the
Hi gh Court issued certain directions to the Gover nnent
to conply with its earlier orders regarding shifting of mlk
dairies fromthe city of Jodhpur. It was only after these
directions that the m | kmen have cone to this Court. It
was further argued that the Hi gh Court had nowhere said
that the mlknmen woul d be deprived of the plots allotted
to them Only the dairies had been directed to be shifted
out of the city of Jodhpur. The H gh Court never gave
any direction affecting ownership of the plots of the
m | kmen in the m |l knmen col ony, which now fall in the
heart of the city after expansion. The H gh Court’s
directions are based on larger public interest and
protection of clean and heal thy environnent.

In Virender Gaur & Qthers v. State of Haryana
& Ot hers reported in (1995) 2 SCC 577, referring to
principle No.1l of Stockhol m Declaration of United
Nati ons on Hunan Environment, 1972, this Court
observed that right to have living atnosphere congeni al
to human existence is aright tolife. The State has a
duty in that behalf and to shed its extravagant unbridl ed
sovereign power and to forge inits policy to maintain
ecol ogi cal bal ance and hygi eni c environnent. Were in
the Zonal plan, a land is marked out and reserved for
park or recreational purpose, it cannot be allotted for
bui | di ng purpose though housing is a public purpose.
Further, it was observed that though the Governnent
has power to give directions, that power should be used
only to effectuate and further goals of the approved
schenme, Zonal plans etc. and the | and vested under the
Schene or reserved under the plan would not be directed
to be used for any other public purposes within the area
envi saged t her eunder

While it is true that the High Court has directed the
relocation of the mlk dairies fromthe city of Jodhpur on
the grounds nentioned above and the same may cause
some inconvenience to a set of people of the Society but
the sole aim object and spirit of the order was to neet
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the community need. C ean surroundings lead to

heal thy body and healthy mind. The public interest has

to be understood and interpreted in the Iight of the entire
schene, purpose and object of the enactment. The

hazard to health and environnent of not only the persons
residing in the illegal colonization area but of the entire
town as well as the provision and schenme of the Act have

to be taken into consideration. [See: Adm nistrator,

Nagar Palika v. Bharat & Qthers reported in (2001) 9

SCC 232].

Fromthe facts set out above and on hearing the
rival contentions of the parties, avowedly, the nenace by
stray cattle has grown w thout any check fromthe
authorities in the city of Jodhpur. The plots neant for
devel oping m |k dairies have becone | arge comrercia
houses. The manner in which such | arge-scale violations
continue |l eaves no doubt that it was not possible wthout
t he conni vance of those who are required to ensure
conpliance with law and the reasons are obvious. Such
activities result in putting extra load on the
infrastructure. The entire planni ng has gone haywi re.
The | aw abi ders are sufferers. Al this has happened at
the cost of the health and decent living of the residents of
the city violating /'their constitutional rights enshrined
under Article 21 of the Constitution. The CGovernnent
and its agenci es have been negligent in-discharging of
their functions and obligations. Inaction by the
Covernment anounts toindirectly pernmitting
unaut hori zed use whi ch ambunts to the anmendnent of
the master plan wi thout followi ng due procedure. [ See:
M C. Mehta v. Union of India & Gthers reported in
(2004) 6 SCC 588].

In State of Cujarat v. Mrzapur Mti Kuresh
Kassab Jamat & OQthers reported in (2005) 8 SCC 534,
this Court held as under:

"176. \005The court should guard zeal ously
Fundanental Rights guaranteed to the citizens
of the society, but at the sane tinme strike a
bal ance between the Fundanmental Ri ghts-and
the larger interests of the society. But when
such right clashes with the | arger interest of
the country it must yield to the latter.
Ther ef ore, wherever any enactnent is nade for
advancenent of Directive Principles and it
runs counter to the Fundamental Rights an
attenpt should be nmade to harnonise the

same if it pronotes |larger public interest.™

In MIk Producers Association, Orissa & Qhers
v. State of Orissa & Others reported in (2006) 3 SCC
229, this Court considered the question of town planning
and renoval of encroachnment by the mlk dairies. In
that case, this Court considered the law as |laid down by
this Court in its earlier decisions. The relevant para is
guot ed as under:
"17. The question canme up for
consi deration, in Friends Col ony
Devel opnment Committee v. State of Oissa
reported in (2004) 8 SCC 733, wherein this
Court observed:

"\ 005The individuals as property
owners have to pay sonme price for
securing peace, good order, dignity,
protection and confort and safety of
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the community. Not only filth,
stench and unheal thy places have to
be elim nated, but the |ayout hel ps
in achieving fam ly val ues, youth
val ues, seclusion and clean air to
make the locality a better place to
live. Building regulations also help
in reduction or elimnation of fire
hazards, the avoidance of traffic
dangers and the | essening of
prevention of traffic congestion in
the streets and roads. Zoning and
bui l ding regul ati ons are al so
legitimsed fromthe point of view of
the control of community

devel opnent, the prevention of
overcrowdi ng of land, the furnishing
of recreational facilities |ike parks
and pl aygrounds and the availability
of adequate water, sewerage and

ot her governmental or utility
services."

On careful consideration of the argunents advanced
on behalf of the parties and the case | aw as di scussed
above, we are of the opinion that the High Court was fully
justified in entertaining the wit petition filed in public
interest. The Hi gh Court rightly opined that it is the dire
need of the city of Jodhpur to relocate the nilk dairies
whi ch were creating nuisance for the citizens of the city
of Jodhpur. We do not find any illegality in the directions
of the H gh Court particularly when the H gh Court did
not give any directions affecting their ownership of the
exi sting plots though these plots of land were allotted to
them on a highly concession rate (Rs.2 per square yard)
for a definite purpose and majority of the mlknmen did
not use the land for the purpose it was allotted to 'them

Now what remmins to be dealt with is the plea'raised
by the appellants regarding relocation of the mlk dairies
on any site other than Barli. W are of the opinion that
the appellant Samti cannot take this plea at a bel ated
stage. The m | knmen have already undertaken before the
Hi gh Court to shift at the place earnmarked by the
CGovernment of Raj asthan and have sought nore tinme for
the said purpose. Even the extended period for shifting
has | apsed a long tinme ago. The Governnent of
Raj ast han has earmarked and allotted the |and on
experts’ advice. In view of the directions of the Hi gh
Court, the CGovernnent of Rajasthan has already
provi ded basic anenities at the New M| knen Col ony:

The plots have been allotted to a nunber of mlknen in
view of the notification issued by the State Government.
The Government is the best judge of what is good for the
conmunity. Therefore, the decision of the Governnent of
relocating the mlknmen to a new site can not be
guestioned at this stage particularly when the State
Covernment has taken the decision based on expert’s
advice in the larger public interest.

It has been subnitted on behalf of the State
Covernment that the State has taken all steps in
pursuance to the directions of the Hi gh Court and has
made avail abl e 2500 bi ghas of land to the Urban
| mprovenent Trust, Jodhpur for the purpose of shifting
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dairies fromthe city of Jodhpur. The State Governnent
has al so made avail abl e a sum of Rs.50, 00,000/- to the
Muni ci pal Corporation to neet the expenses-

(i) catching the stray cattle

(ii) for their transportation; and

(i) for purchase of fodder for the stray cattle.

The Col | ector, Jodhpur has further nade 500 bi ghas of

| and avail able to the Minicipal Corporation in Kali Beri,
Soor Sagar, Jodhpur for creation of a pond. The |Iand
and the nmoney made avail abl e by the respondent State
shoul d be neticul ously used for the same purpose.

In Ranji Patel & Qthers v. Nagrik Upbhokta
Marg Darshak Manch & Others reported in (2000) 3
SCC 29, this Court has laid down that in a situation
where the interest of the comunity is involved, the
i ndi vidual interest nust yield to the interest of the
conmuni ty ‘or the general public.

We _have heard the l'earned counsel for the parties at
l ength and carefully perused the orders passed by the
Hi gh Court fromtine to tine. In our considered view, no
interference is called for in the inmpugned judgnent.

On consideration of the totality of the facts and
circunst ances of the case, in the larger interest of the
citizens of Jodhpur, we issue the follow ng directions:

1. W direct the dairy owners/operators who
were allotted land in the mlkmen colony at Pa
Road, but are still continuing to operate within

the city limt to shift to a new col ony whi ch has
been made available to them by the

respondent State as expeditiously as possible

and in any event on or before 31st March

2007;

2. The other milk dairy owners/operators who
are running the dairies and keeping their

cattle in the city of Jodhpur but have not been
allotted land shall also shift their dairies and
their cattle outside the city of Jodhpur on or
before 30th April, 2007. The respondent State
of Rajasthan and the Muinicipal Corporation at
Jodhpur are directed to ensure that necessary
facilities and infrastructure as directed by the
Di vi sion Bench to the dairy owners/operators

are provided, if not already provided,

3. The Muni ci pal Corporation of Jodhpur is
directed to renove unattended stray animals,

such as, stray cattle, bulls, dogs, pigs etc. from
the city of Jodhpur as expeditiously as

possi bl e and in any event on or before 30th

April, 2007;

4. The respondent State CGovernment is directed
to frame guidelines regarding proper use of

pl astic bags in the State because nunber of

deaths of cattle on account of consuni ng of

pl asti c bags have been reported. The State
CGovernment is directed to frame necessary

gui del i nes on or before 31st March, 2007;

5. The Muni ci pal Corporation is directed to
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ensure that used plastic bags and other plastic
materials nust be separated from ot her

gar bage and destroyed to prevent their
consunption by cattle, bulls and other

ani mal s;

6. The respondent State Governnent and the
Corporation are directed to ensure that the
basic infrastructure is nade available to the
m |k dairy owners/operators as expeditiously

as possible and in any event on or before 25th
Mar ch, 2007;

7. In order to ensure neticul ous conpliance of
the directions of this Court and that of the

H gh Court and to ensure relocation of the

mlk dairies, we direct the Cormittee

appoi nted by the H gh Court to submt

conpliance report on or before 7th My, 2007.

These appeal s to be listed for further directions on
14th May, 2007.




