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Bhan, J.

The final judgnent and order dated 10th of
Cct ober, 2003, passed by the H gh Court of
Judi cature at Bonbay, Nagpur Bench at Nagpur in
Wit Petition No. 153 of 12003 dism ssing the wit
petition filed by the appellant, is under challenge
in the instant appeal. By the inpugned order, the
Hi gh Court has declined the prayer of the appellant
to quash the auction of the properties including
the plants and machinery of the appellant, which
were nortgaged in favour of SICOM Limted (the
first respondent herein).

The short question that arises for our
consideration in this appeal is, whether Sl COM (the
first respondent) is a State Financial Corporation
wi thin the neani ng of and governed by the State
Fi nanci al Corporations Act, 1951 (for short "the
Act")?

To appreciate the question, it would be
necessary to state the facts giving rise to the
present appeal, which are in brief, as follows:

The first respondent, formerly known as "The
State Industrial |nvestnent Corporation of
Maharashtra Linited" (SII1COM, is a conmpany
est abl i shed under the provisions of the Indian
Conpani es Act, 1956, by the Government of
Maharashtra in the year 1966, with 100 per cent
shares being owned by the State Governnent, with an
obj ect of devel opnent of industries and financing
the industrial undertakings in the State of
Mahar asht ra

The appel | ant conpany nainly engaged in the
transport business, approached the first respondent
to get a loan for setting up a unit to nmanufacture
grain based al cohol with installed capacity of 5000
Kilo Litres annually. The appellant was sanctioned
a termloan of Rs.90 |akhs in august, 1994 in
consortiumwi th I REDA (Rs. 65 | akhs) and Orienta
Bank of Commerce (Rs. 35 |lakhs). Commercia
producti on of the appellant’s unit which was
schedul ed to begin in April 1995 coul d comrence
only in July 1996. On account of such del ay of
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over one year in comencing production, the
appel | ant conpany started defaulting in paynent
right fromJuly 1996 itself. Several opportunities
were given to the appellant to pay up the anount
due and outstanding. On the failure of the
appel l ant to pay up the same, the first respondent
sent a demand notice dated 23rd March, 1999 to the
appel l ant stating that a sumof Rs.19,91,783/- be
paid by the 31st of March, 1999. Pursuant to the
demand notice issued by the first respondent,
certain paynments were made by the appell ant.
However, the appellant again defaulted in paynent
of instalnments and, as on 14th Decenber, 2000, a sum
of Rs.97,57,695/- (principal anpbunt + the interest
accrued thereon) becane due and payable. As many
as 16 cheques issued by the appell ant-conmpany
bearing different dates amunting to Rs.36.81 | akhs
wer e di.shonoured on presentation

Owi ng to the continuous defaults and non-

paynment of instalnments andinterest on tine, the
first respondent issued a take over notice on 8th
January, 2001 stating therein that in case the
appel lant fails to clear the outstandi ng dues of

Rs. 97,57, 695/- on or before the 25th of January,
2001, the first respondent woul d take over the
possessi on of the hypothecated and nort gaged assets
on 31st of January, 2001 at 10.00 A'M~ Subsequently
due to negotiations between the parties, the first
respondent, vide its letter dated 6th February,
2001, deferred the take over of the assets of the
appel | ant conpany to 20th February, 2001. The
appel | ant - Conpany was asked to pay Rs.19.81 | akhs
by the 15th of February, 2001, failing which the
nort gaged assets will be taken over by the first
respondent on 20th of February, 2001. The appell ant
i ssued 12 post-dated cheques ampbunting to 19.81

| akhs. On receipt of those cheques, the take over
action was again deferred. Qut of those 12 cheques
i ssued in favour of the 1st respondent, four
cheques were di shonoured on presentation. The
appellant’s limt was once again extended till 20th
of August, 2001 to enable it to make good the

out st andi ng paynents, failing which the assets were
to be taken over by the first respondent. The
arrears were not cleared and finally owing to
continued defaults on the part of the appell ant-
conpany, the first respondent took over the
possessi on of the assets nortgaged with it invoking
its powers under Section 29 of the State Financia
Corporation Act, 1951 (for short "the Act") and
took the actual possession thereof on 23rd of

Cct ober, 2001.

In order to recover the arrears, it was decided

to put the nortgaged property to auction. The
advertisenent for sale of the property was
publ i shed on 23rd of Noverber, 2001 in response to
which the only offer of Rs.261 | akhs was received
whi ch was rejected on the ground that the offer for
purchase was bel ow the di sposal val ue estinated by
the CGovernment Approved Val uer. Soon thereafter,
the appel |l ant approached the first respondent in
January, 2002 for One Tinme Settlenment (OTS). The
proposal put forth by the appellant was accepted by
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the first respondent vide its letter dated 6th
February, 2002 for OIS at Rs.95 | akhs. The
appel l ant issued a cheque of Rs.20 |akhs towards
OrS whi ch was di shonoured on presentation

However, the said amount of Rs. 20 | akhs was
subsequently paid by the appellant conmpany. The
bal ance sum of Rs. 75 | akhs which was payabl e by the
appel l ant on or before the 28th of February, 2002,
as per the terms of the OIS, renmmined unpaid. To
cl ear the bal ance paynment, the | ast date for
paynment of the said ampunt of Rs.75 | akhs was
extended thrice by the first respondent, the |ast
one being the 28th March, 2002. Not being able to
cl ear the dues, the appellant again requested for
extension of tine till 15th of April, 2002 for

cl earing the outstandi ng dues, which was not agreed
to. The appellant was informed by the first
respondent that it shall be taking steps to
safeguard its - interest including auctioning the
assets in _possession of the first respondent by
identifying the interested buyers. As the
appel l ant failed to nake the paynment as per the
terns of the OTS within the stipulated period, the
OIS was cancell ed on 9th of April, 2002.

After cancel lation of OIS, the unit of the
appel | ant was advertised for sale for the second
time on 8th of June, 2002. The hi ghest offer of
Rs. 376 | akhs was received in theauction and the
sane was approved by the first respondent. The
appel lant vide its letter of 2nd of July, 2002 was
gi ven an opportunity to match the offer or give
better offer to clear dues of Rs.100.94 |akhs
exi sting as on 30th of June, 2002 on or before 18th
of July, 2002. Needful was not done. On 6th of
August, 2002, another opportunity was given to the
appel l ant, as a special case, to nmake the aforesaid
paynment by the 18th of August, 2002. Ther e bei ng
no better offer, the auction price of Rs.376 |akhs
was accepted but, however the party who had given
the offer of Rs.376 |akhs did not pay the bal ance
pur chase consi deration

Due to failure of the second auction also, the
first respondent decided to re-auction it for the
third tine and adverti senent was published in the
newspapers on 30th Cctober, 2002. Ms. Karan
Distilleries Pvt. Ltd., which offered the highest
bid in response to the said advertisenment, is the
2nd respondent in this appeal. It offered Rs.225
| akhs which, after negotiations, was finally
i ncreased to Rs. 320 | akhs, which was accepted by
the first respondent. The appellant and its
promoter were given a chance to match/inprove upon
the of fer made by the 2nd respondent. As there was
no counter-offer received fromthe appellant
despite giving themchance, the first respondent
proceeded with the sale of the assets to recover
its dues. On receipt of the entire consideration,
the first respondent handed over the physica
possessi on of the assets of the appellant to the 2nd
respondent and al so executed Deed of conveyance in
their favour.

Aggri eved by the order of auctioning, the
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appellant filed wit petition in the Hi gh Court
seeking, inter alia, stay of the auction
proceedi ngs for sale of the unit by the first
respondent. The High Court by way of interim
relief, stayed the proceedi ngs subject to the
appel l ant’ s depositing a sumof Rs. 50 |akhs on or
before 21st of March, 2003, failing which the stay
was to stand vacated autonmatically w thout any
further reference to the Court. The appell ant
could deposit only half of the amount ordered by
the High Court and thus failed to conply with the
direction. As the conmpliance with the order of the
Hi gh Court was a condition precedent to the interim
order, the stay stood vacated automatically.

After filing of the wit petition, the appellant
filed an additional affidavit before the Hi gh Court
submitting that the provisions of Section 29 of the
Act were not applicable to the first respondent as
it ceases to be a financial corporation after the
reduction of shares of the Govt. of Mharashtra to
49% onl y.

The High Court dismissed the wit petition
hol ding that the first respondent was a financia
corporation and it had been notified as such by the
Central CGovernnent in exercise of its powers under
Section 46 of the Act. It was further held that
reducti on of sharehol di ngs bel ow 50% of the Govt.
of Maharashtra woul d not nake any difference to the
status of the first respondent being a financial
corporation. The other two subm ssions, viz, (i)
that the true and correct accounts of the
out st andi ng dues were not furnished to the
appel | ant and, therefore, the attachnent and sale
of the appellant’s property was not justified; and
(ii) that it was sold at inadequate price, were
rejected by the H gh Court, holding that no
mat eri al has been pl aced before the Court to
substantiate aforesaid contentions.

Aggri eved against the dismissal of its wit
petition, the appellant has filed the present
appeal by grant of special |eave.

Counsel for the parties have been heard.

It is not in dispute that the first respondent
was established by the State Government with the
obj ect of devel oping the industries and financing
i ndustrial concerns in the State. It is also not
in dispute that the Central Government had extended
the provisions of Section 29 of the Act to the
first respondent. Thus, the first respondent woul d
be covered by the expression "an institution
established by a State Governnent" offering range
of services including the object of financing
i ndustrial concerns in the State of Mharashtra.

It would thus be a financial corporation covered
under the Act.

Section 46 of the Act confers the power on the
Central CGovernnment to extend the provisions of the
Act "to any institution established by a State
Government”. Section 46 of the Act reads as under
"46. Power to apply Act to
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certain financial institutions in
exi stence at conmmencenent of Act
-(1) The Central governnent may,
by notification in the officia
Gazette, direct that all or any
of the provisions of this Act
shal I, subject to such exceptions
and restrictions as may be
specified, apply to any
institution established by a
State Government which has for
its object the financing of

i ndustrial concerns, and on the

i ssue of such notification, the
institution shall be deenmed to be
a Financial Corporation
established by the State
CGovernment for the State within
the neaning of this Act and the
provi si ons of this Act shal
beconme applicable thereto
according to the tenor of the
notification.

Provided that no notification
shal | be issued under this sub-
section in respect of any
institution unless a request is
made in that behal f by the State
Gover nnent concer ned.

(2) Any notification issued under
sub-section (1) may suspend the
operation of any enactnent

applicable to any such

institution inmedi ately before

the issue of the notification."

In the year 1986 a request was made to the

Central Government by the CGovernment of Mharashtra
to extend the provisions of Sections 27, 29, 30,

31, 32A to 32F, 41, 41A, 42 and 44 of the Act to
the first respondent. The Central Governnent
accepted the request of the Governnent of

Mahar ashtra and t he provi sions of the afore-
nmentioned sections were extended to the first
respondent vide notification No. F.No.5(9)/86-IF-I
dated 11th Decenber, 1986

Gover nmrent of Maharashtra vide the Govt.
Resol uti on bearing No. |DL/1093/(8928)/1ND-8 dated
3rd COctober, 1994 deci ded:

(a) to have a public participation in the
capital structure of the first respondent in
accordance with the new industrial policy
franed by the Governnment of Mharashtra in
the year 1983;

(b) to hold only 49% of the share capital by
the CGovernnent;

(c) to give by private placenent 26% of the
capital to the selected financia
institutions and banks;

(d) to offer 2% capital out of the said 26%
to the enpl oyees of the said conpany in
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consonance with the policy framed by the
Governnent of India; and

(e) to offer the balance 25%to the public
t hrough public issue.

It would be seen fromthe above that provisions
of Section 29 and ot her provisions of the Act were
nade applicable to the first respondent by the
Central Covernnment by virtue of the powers vested
init under Section 46 of the Act. Section 29
enabl es the first respondent to take over the
assets of the delinquent borrowers. As the
appel l ant had failed to discharge its liability in
spite of several opportunities afforded to it, as
has been enunerated in the foregoi ng paragraphs,
in our view, the first respondent was fully
justified in taking over the assets of the
appel l ant \in exercise of its powers under Section
29 of the Act.

Under -Section 46 of the Act the Central
CGovernment by a notification in the officia
Gazette is enpowered to direct that all or any of
the provisions of the Act shall, subject to such
exceptions and restrictions as may be specified,
apply to any institution established by a State
Governnent which has for its object the financing
of industrial concerns, and on the issuance of
such notification theinstitution shall be deemed
to be "a Financial Corporation" established by the
Government within the nmeaning of the Act. It is
not disputed that Respondent No. 1 had been
established by the State Governnent with the object
of financing industries and the Central Governnent
had i ssued the notification under Section 46
confering the powers to be exercised under various
sections of the Act including Section 29. As a
matter of fact, Annexure A, annexed with the
additional affidavit filed by the appellant on
9.10.03 itself suggests beyond doubt that
respondent no.1 was established in the year 1996 by
the CGovernment of Maharashtra as a 100% Government
owned conpany with the objective of industrialising
of backward areas of the State of Miharashtra
Thus, respondent no.1 would be covered by the
expression "any institution established by a State
CGovernment" offering range of services. This apart
the Central CGovernnent in the year 2003, i.e., even
subsequent to the disinvestnent of equity up to 51
per cent held by the Governnent of Maharashtra, at
the request of the Governnent of Maharashtra by
virtue of its power under Section 46 (1) of the
Act, has mmde the provisions of Section 32 G of the
Act, applicable to the first respondent vide
notification dated 16th of Septenber, 2003. Thi s
al so shows that Respondent No. 1 is being treated
by the State of Maharashtra as well as Centra
Government as the financial Corporation within the
meani ng of the Act.

The principal contention advanced by M. Ashok
A. Desai, the | earned senior counsel appearing on
behal f of the appellant, is that consequent to the
reducti on of stakes of the Govt. of Maharashtra in
the first respondent and consequent to the change
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inits nomenclature, the first respondent had
ceased to have the status of a State Financia
Corporation under the Act. W are unable to accept
this contention.

In the facts and circunstances enunerated
herein above, it is crystal clear that the first
respondent was originally established as, and even
as of date continues to be, a conmpany established
by the Governnent of Maharashtra. |t may be
mentioned that the State of Miharashtra being the
singl e | argest sharehol der has retained the overal
control over the managenent of the first respondent
by retaining the right to nomnate its Directors by
virtue of the Amended Article 18(a) of the
Articles of Association of the Conpanies.

By mere reduction in its stakes to bel ow 50 per
cent, SICOM (the first respondent) would not cease
to be a State Finance Corporation in view of the
fact that it has been established by the State of
Maharashtra for financing industrial concerns and
that it had been so notified by the Centra
CGovernment in exerci'se of its powers under Section
46 of the Act. The first respondent is a finance
corporation covered by the Act and reduction in the
shar ehol di ngs of the State of Mharashtra below 50
per cent shall not make any difference to the
status of the first respondent, i.e, being a
financial corporation.

The other two points which had been raised in
the wit petition regarding the non-supply of
detail s of the outstanding anbunt due and the
i nadequacy of the sale consideration were rejected
by the Hi gh Court by observing that no material had
been pl aced before the Court to substantiate them
The | earned counsel sought to contend before us
too, that the auction proceedings are liable to be
set aside because the details of outstandi ng anount
was not furnished to the appellant and that the
nort gaged property had been sold for inadequate
consideration. There is no naterial placed before
us to substantiate these two contentions. The
al | egati ons nade are vague, particularly when the
appel | ant was afforded suitable opportunities to
match the bid/offer and it did not turn up, and
cannot be ascertained fromany admtted data. The
sanme are rejected

It was adnmitted before the H gh Court that
out st andi ng amount had been recovered fromthe sale
of the appellant’s property. In viewof this, the
Hi gh Court had permitted the appellant to w thdraw
the sum of Rs. 25 | akhs deposited by the appell ant
in pursuance to the interimorder of the Hi gh
Court. This direction of the H gh Court hol ds good
and does not call for any interference.

Lastly, the counsel for the appellant contended
that the first respondent be directed to return the
bal ance amount, if any, after adjusting the
out st andi ng anount due fromthe appellant.

The counsel for respondents, in all fairness,
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concedes that if there is any bal ance anmount, the
sanme shall be paid back to the appellant. The
appel l ant woul d be at liberty to nobve appropriate
application before the first respondent. |f such
an application is filed, the first respondent shal
take a decision thereon within a period of two
nonths fromthe date of the receipt of such
application and, in case there is any excess anopunt
after adjusting the anount due fromthe appell ant
out of the sale proceeds of the nortgaged property
of the appell ant-conmpany, the same shall be
returned to the appellant forthwth.

For the foregoi ng reasons, the appeal stands
di smi ssed. However, there shall be no order as to
costs.




