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BENCH
S.B. Sinha & C. K. Thakker

JUDGVENT:
JUDGVENT
W TH

ClVIL APPEAL NO. 5202 TO 5205 OF 2004

S.B. SINHA, J :

These appeal s are directed agai nst .a common judgnent and order
dat ed 5. 1.2004 passed by a Division Bench of the Karnataka H gh Court in
O S. A Nos.67, 68 and 70 of 2003 whereby and whereunder a judgnent and
order dated 8.10.2003 passed by a learned Conpany Judge in CA No. 771
of 2003 was affirned.

Background fact

NGEF Ltd., (for short, 'the Conmpany’) herein, was a joint venture of

the CGovernnment of Karnataka, hol ding 90.18% shares and EHG El ectr o-

hol di ng GVBH hol di ng 9. 72% shares therein. The Conpany becamne sick,

whereupon a reference was nmade to the Board for Industrial and Financia
Reconstruction (for short, "BIFR) in terns of the provisions of the Sick

I ndustrial Conpani es (Special Provisions) Act, 1985 /(for short, "SICA ). It

is not in dispute that virtually all its assets had been pl aced either under
nortgage and/or offered as collateral security to various financial institutions
amongst which the State Bank of Mysore was the | ead bank

It is furthernore not in dispute that fromtine to tine the Caonpany

with the permssion of BIFR and its secured creditorshas been selling sone
of its surplus lands, inter alia, for the purpose of paying wages to the

wor kers and refund of | oans to the financial institutions etc. It had sold
29. 225 acres of land to the Nucl ear Power Corporation for a sum of Rs.63.65
crores; 1.65 acres of |land to CDAC for about Rs.4.29 cores and 0. 625 acres
of land to Indian G| Corporation for Rs.1.63 crores. Al the vendees were
public sector undertakings.

It is also not in dispute that the State of Karnataka took a decision to
make di sinvestnment of its shares in the said Conpany pursuant whereto or
in furtherance whereof global tenders were invited by it in terms of an
advertisenent dated 15.9.2001. The First Respondent herein, Chandra
Devel opers Pvt. Ltd. (for short, 'Chandra Devel opers’) submtted its bid for
purchase of 40.45 acres of land offering the price of Rs.125/- per sq. ft.
whi ch was | ater enhanced to Rs.278 per sq. ft. Al |l egedl y, valuation of |ands
had been done by Tata Economi ¢ Consul tancy Services and Ernst & Young
Pvt. Ltd. The offer of the First Respondent was said to have been accepted
by the Board of Directors in its nmeeting dated 25.2.2002. The Conpany, it
appears, has al so submitted an application to BIFR as regard progress made
by it inits attenpt to privatize the Conpany, and praying for a direction to
the financial institutions to release their charge over the assets of the
Conpany so as to enable it to sell its surplus lands. BIFR, however, upon
considering the matter in sone details by its order dated 19.4. 2002 opi ned
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that the Conpany cannot be revived.

Bef ore Bl FR sone of the parties pleaded that the Conmpany shoul d not

be wound up but BIFR decided to reconmend w nding up of the conpany

and sent the sane to the H gh Court. As regard request of the Conpany for
sale of its assets, an observation was made by BIFR in its order dated
24.08. 2002 that the Conpany woul d have to seek an appropriate direction
fromthe concerned H gh Court.

Proceedi ngs before the H gh Court

Upon recei pt of the said recomrendati ons, the H gh Court of

Kar nat aka regi stered the same as Conpany Petition No. 154 of 2002. The
Respondent herein filed an application before the | earned Conpany Judge of

the H gh Court purported to be under Rules 6 & 9 of the Conpanies (Court)

Rul es praying for a direction upon the Conpany to execute a deed of sale in

its favour in respect of the said 40.45 acres of land relying on or on the basis
of the said purported resolution dated 25.02.2002, alleging that the sane
constituted a concluded contract between the parties. bjections to the said
application were filed by the Appellants herein

By reason of an order dated 8.10.2003, the said application was
al l owed on the premni se that the agreenment between the Chandra Devel opers
and the Conpany constituted a concluded contract in relation to sale of
40.45 acres of land. A Review Application was filed by the Appellant
herein which cane to be dism ssed. Three appeals were preferred fromthe
said order viz. by the EHG State Bank of Mysore and the Conpany before
the Division Bench of the Hi gh Court which cane to be dism ssed by reason
the i mpugned Judgnent.

However, the | earned Conpany Judge appears to have di sm ssed an
identical application filed by Ms Sal apuria Housing (P) Ltd. being C A
No. 1589 of 2003, which had been relied upon by the First Respondent
herein in its application, holding that the Conmpany Court had no such
jurisdiction.

Subni ssi ons :

M. T.R Andhiyarujina, the |earned Senior Counsel appearing on
behal f of the Appellants, in Cvil Appeal Nos. 5199-5201 of 2004, woul d,
inter alia, contend that the |earned Conpany Judge and the Di'vi si on Bench
of the H gh Court msdirected thenselves in passing the inpugned judgnent
and order insofar as they failed to take into consideration that Bl FR retains
the control over the assets of the conpany in ternms of sub-section (4) of
Section 20 of SICA and, thus, it was BIFR al one which could issue a
direction as regard sanction of sale of assets of the conmpany in respect
wher eof the | earned Company Judge had no jurisdiction. |In any event, the
| ear ned Conpany Judge had no jurisdiction to issue any direction/'to the
Conpany to execute a deed of sale which anpbunted to grant of a decree for
speci fic performance of contract. In any view of the natter, the finding of
the Conpany Judge to the effect that there existed a concl uded contract
bet ween the First Respondent and the Conpany is wholly erroneous.

M. Sundara Varadan, the |earned Seni or Counsel appearing for the

State Bank of Mysore appearing in Cvil Appeal Nos.5203-05 of 2004,

suppl enent ed the subm ssions of M. Andhyarujina, contending that the

| ear ned Conpany Judge had a duty, in larger interest of the creditors, to
obtain the best price for the lands sold. CQur attention, in this connection, has
been drawn to the fact that the total dues of the secured creditor banks and
financial institutions as on 26.02.2003 was Rs.5825.31 | akhs towards fund
based facilities and Rs.522.93 | akhs towards non-fund based facilities and,
thus, the consideration anount was not sufficient to meet the liabilities of
the Conpany. The contentions raised by the State Bank of Mysore, the

| ear ned counsel would submit, as contained in various paragraphs of the

obj ecti ons had not been taken into consideration either by the Conpany

Judge or by the Division Bench of the Hi gh Court. The |earned counse
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woul d urge that assuming that such contentions had not been raised during
argunent as was observed by the Division Bench, it was the duty of the
Conpany Judge to take into consideration those aspects of the matter. It
was urged that the considerations which arise before a Conpany Judge for
confirmation of sale are relevant factors for the purpose of directing
execution of a deed of sale even in a private transaction

The | earned counsel would argue that had a suit for specific

performance of contract been filed by a vendee against the Conpany, the
latter as also the Governnment of Karnataka could have raised severa
contentions including one that the court should not in the facts and

ci rcunst ances of the case exercise its discretionary jurisdiction in favour of
the First Respondent herein. It was argued that having regard to the
statutory schene and in particular the provisions contained in Sections 443,
446 and 447 read with Section 529-A of the Conpani es Act, 1956 the

Conpany Judge cannot be held to have any inherent power to direct the
Conpany to execute-a deed of sale; and nore so whence a Provisiona

Li qui dator, had not been appointed. Such a direction could only be issued to
the O ficial Liquidator.

The First Respondent herein was represented by M. Dushyant A
Dave, M. Udaya Holla and M. K K. Venugopal . M. Dave woul d
submt that the power of the Conpany Judge as al so BI FR bei ng
concurrent, the latter could ask the conmpany to approach the Hi gh Court for
a direction as regard sale of its surplus lands. The |earned counsel would
contend that in view of the fact that global tenders had been invited and the
same havi ng been accepted by the | earned Conpany Judge, this Court may
not exercise its jurisdiction under Article 136 of the Constitution of India.

M. Dave woul d argue that the statutory schene envi sages vari ous
stages of w nding up as woul d appear fromSection 456(1), sub-sections (1)
and (3) of Section 150, Sections 457, 446(2) and Section 536(2) of the
Conpani es Act, in ternms whereof the learned Conpany Judge had the
requisite jurisdiction to direct sale of 1ands in a case of this nature. Rel yi ng
on or on the basis of a decisionof this Court in Ms Kayjay |Industries (P)
Ltd. vs. Ms Asnew Druns (P) Ltd. and Others [(1974) 2 SCC 213], the
| earned counsel woul d contend that the discretion exercised by the | earned
Conpany Judge cannot be said to be arbitrary nmeriting interference by this
Court.

M. Holla, has drawn our attention to a letter of the Governnent of
Kar nat aka dated 30.07.2002, and submitted on the basis thereof that the
Governent of Karnataka had agreed to grant approval to such sale by
nmut ual agreenent by asking the Conpany to approach the Hgh Court for
the said purpose. Qur attention has specifically been'drawn to the orders
passed by BIFR, the | earned Conpany Judge as al so the Division Bench of
the H gh Court to show that apart from advancing an argunent that
application for according sanction for sale of |and could only have been
filed before BIFR, no other contention had been raised by the Appellants
her ei n.

M. Holla would submit that even Article 100 of the Menorandum
of Association of the Conpany to which a reference has been nade by this
Court while issuing notice on 8.3.2004 is not attracted as in terns thereof
approval of the Government was not necessary.

It has, however, been contended that a new Menorandum of Articles
of Association has come into being; clause (6) of Article 100 whereof is as
under

"(6) To let, nortgage, charge, sell or otherw se
di spose of, subject to the provisions of section 293
of the Act, any property of the Conpany either
absolutely or conditionally and in such manner and
upon such terns and conditions in all respects as
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they think fit and to accept paynent or satisfaction
for the same in cash or otherw se, as they think
fit."

Thus, in ternms of the said provision, the approval of the Governnent
of Karnataka was not necessary.

It was submitted that the court has inherent power to direct sale of
assets of a conpany during the pendency of wi nding up proceedi ngs even
before the winding up order is passed in terns of section 536(2) of the
Conpani es Act .

It is further submitted that sanctity of an auction sale should be
mai ntai ned and in the event auctions are set aside and re-auctions are
ordered on less satisfactory material, |oss to exchequer would be far greater.

M. K K Venugopal, the |earned Senior Counsel, would submt that

havi ng regard to sub-section (2) of Section 536 of the Conpanies Act, the

Hi gh Court has the jurisdiction to permt sale of assets of the conpany even
before passing of the winding up order, in relation whereto Section 20(4) of
SICA will have no application.

It was urged that the provisions of both the statutes nust be read
together and so read, it would be nmanifest that when a wi nding up
proceeding is initiated under the recomendati ons of BIFR in ternms of
Section 20(1), the power of the Company Court to order approval of a
di sposition, prior to passing of winding up order, would not in any manner
be affected by the provisions of SICA, in view of the provisions contained
in sub-section (2) thereof whereby and whereunder the Conpany Court has
been enpowered to proceed with the wi nding up of the sick industria
conpany in accordance with the provisions of the Conpanies Act, 1956. As
regard application of sub-section (4) of Section 20 of SICA it was urged
that thereby the right of BIFR is also preserved for issuing any necessary
direction as regard sale of the assets of the company and by reason thereof
the jurisdiction of the Conpany Court has not been taken away. The | earned
counsel would contend that the provisions of SICA did not intend to denude
the Conpany Court of its power wunder Section 536(2) read with Rule 9 of
the rules; once the reconmendations for winding up by BIFR are made. On
the other hand, Section 20(2) and Section 22-A of SICA acknow edge the
powers of the Company Court and in that view of the matter there being no
i nconsi stency between the Conpani es Act and SICA, Section 32 thereof
wi || have no application

As regard the requirenent of the approval of the Governnent of
Karnataka, it was urged that the Articles of Mnorandum of Associ ation of
the Conpany cannot control and render ineffective the exercise of statutory
power under the Conpanies Act and in that view of the matter as the Hi gh
Court has approved sale in favour of the First Respondent after exam ning
the docunents, it is not open to the Governnment of Karnataka to act as an
Appel | ate Authority thereover.

Rel evant provisions of the Compani es Act, 1956, Companies (Court)
Rul es, 1958 & SICA :

The provisions relating to winding up by the courts occur in Chapter

Il of the Conpanies Act, 1956. Section 433 of the Act enumerates the

ci rcunst ances in which conpany nmay be wound up by the court including
inability on the part of the conpany to pay its debts. Section 441 of the Act
specifies as to when the proceeding for w nding up of a conmpany by the

court shall comence at the tine of the presentation of the petition for the
wi nding up. In a case, however, where w nding up proceedings are initiated
internms of recomendations nade by Bl FR or AAIFR, as the case may be,

no such petition is required to be presented. Section 443 |ays down the

power of a court on hearing petition; clause (d) of Sub-section (1) whereof
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provides for a power to nmake an order for wi nding up of the conpany wth

or without costs or any other order that it thinks fit. Section 444 |ays down
the consequences of winding up order. In terns of Section 446 of the Act, in
the event of passing of a wi nding up order or appointment of |iquidator as
provisional liquidator, no suit or |egal proceeding would comrence or if
pendi ng at the date of the w nding up order, shall not be proceeded wth

agai nst the conpany except by |eave of the court and subject to such terns

as the court may inpose. Sub-section (2) of Section 446 provides for a non-
obstante clause, in terns whereof the conpany court shall have jurisdiction

to entertain or dispose of any suit or proceedings specified therein. Section
451 | ays down general provisions as to liquidators. Section 457 specifies the
power of the liquidator which is required to be exercised with the sanction of
the court. Sub-section (2) of Section 536 reads as under

"536. Avoidance of transfers, etc., after
comencenent of w nding up

XXX XXX XXX

(2) In the case of a winding up by the
Tri bunal any deposition of the property (including
actionabl e cl ai ns) of the conpany, and any
transfer of shares i'n the conpany or alteration in
the status of its menbers, nmade after the
conmencenent of the wi nding up, shall unless the
Tri bunal otherw se orders, be void."

Rules 6, 9 & 99 of Conmpanies (Court) Rules, 1959 read as under

"6. Practice and procedure of the Court and

provi sions of the Code to apply.- Save as

provi ded by the Act or by these Rules, the practice
and procedure of the Court and the provisions of
the code so far as applicable, shall apply to al
proceedi ngs under the Act and these Rules. The
Regi strar nmay decline to accept any docunent

whi ch is presented otherw se than in accordance
with these Rules or the practice and procedure of
the court.”

"9. Inherent powers of Court.- Nothing in these
Rul es shall be deenmed to linmt or otherw se affect
the i nherent powers of the Court to give such
directions or pass such orders as may be necessary
for the ends of justice or to prevent abuse of the
process of the Court."

"99. Advertisenment of petition.-Subject to any
directions of the Court, the petition shall be
advertised within the time and in the nanner
provided by Rule 24 of these Rules. The
advertisement shall be in Form No. 48."

Sub-sections (1), (2) and (4) of Section 20, Section 22A & Section
32(1) of SI CA read as under

"(1) Where the Board, after making inquiry
under section 16 and after consideration of all the
rel evant facts and circunstances and after giving
an opportunity of being heard to all concerned
parties, is of opinion that the sick industria
conpany is not likely to nake its net worth exceed




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 15

the accunul ated | osses within a reasonable tine
while neeting all its financial obligations and that
the company as a result thereof is not likely to
becone viable in future and that it is just and

equi tabl e that the company should be would up, it
may record and forward its opinion to the

concerned H gh Court.

(2) The High Court shall, on the basis of the
opi ni on of the Board, order w nding up of the sick
i ndustrial conpany and nay proceed and cause to
proceed with the wi nding up of the sick industria
conpany in accordance wi th the provisions of the
Conpani es Act, 1956.

(4) Notwi t hstandi ng anyt hing contained in
sub-section (2) or sub-section (3), the Board nay
cause to be sold the assets of the sick industria
conpany in such manner as it may deemfit and
forward the sal e proceeds to the Hi gh Court for
orders for distribution in accordance with the
provi sions of section 529A, and other provisions of
the Conpani es Act, 1956."

"22-A. Direction not to dispose of assets. \026
The Board may, if it is opinion that any direction is
necessary in the interest of the sick industria
conpany or creditors or shareholders or in the
public interest, by order in witing, direct the sick
i ndustrial conpany not to di spose of, except w th
the consent of the Board, any of its assets \026

(a) during the period of preparation or
consi deration of the schene under section 18; and

(b) during the period beginning with the
recordi ng of opinion by the Board for wi nding up
of the conpany under sub-section (1) of section
20 and up to conmencenent of the proceedi ngs
relating to the winding up before the concerned
H gh Court.™

"32. Effect of the Act on other laws.- (1)
The provisions of this Act and of any rules or
schenes made thereunder shall have effect
not wi t hst andi ng anyt hi ng i nconsi stent therewth
contained in any other |aw except the provisions of
the Foreign Exchange Regul ation Act, 1973 and
the Urban Land (Ceiling and Regul ati on) Act,
1976 for the tine being in force or in the
Menor andum or Articles of Association of an
i ndustrial conpany or in any other instrunent
havi ng effect by virtue of any law other than this
Act .

Approval of State :

The First Respondent herein adnmittedly filed an application for
direction to the Conpany to execute a deed of sale, inter alia, on the prem se
that a concluded contract had been entered into by and between it and the
Conpany purporting to be relying upon or on the basis of the resolution
dated 25.02.2002 of the Board of Directors of the Company. It is not in
di spute that along with the said application while annexing the copy of the
resol ution, the followi ng sentence had been omtted.
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"MD stated that the Board decision for the above
sale will be forwarded to the Governnent of
Kar nat aka and seek their fornmal approval."

The First Respondent, as noticed hereinbefore, has relied upon a
CGovernment Order issued by the Government of Karnataka dated
30. 07. 2002, which reads as follows :

"The conpany shall wi nd up the | oan anount
sanctioned to it by the Governnent in full fromthe
proceeds of sale of assets of NGEF Ltd; and

It is, however, not in dispute that although the said Governnment Order
was pl aced before BIFR the same was not placed either before the
Conpany Judge or before the Division Bench of the High Court. The First
Respondent furthernore relies upon a letter filed in Civil Appeal Nos.5203-
05 of 2004, to show that the Governnent of Karnataka granted inplied
approval as the Conpany was asked to-approach the H gh Court. It,
however, stands admitted that the First Respondent herein, offered its bid
pursuant to or in furtherance of an advertisement issued by the Governnent
of Karnataka and not by the Conpany.

Bl FR, indisputably by an order dated 02.08.2002 stated

"17. Shri M Gowda, DS, GOK subnitted that
GK had decided to close the conmpany subject to
approval of BIFR and GO had been-issued in this
connection on 30.07.2002. The conpany has
cleared all the dues of Fls under OTS. The
wor ki ng capital dues are secured by Govt.,
guarantee both for fund based and non-fund based
dues. Shri Gowda requested that pernission be
accorded to the conpany to sell the remaining
assets in a transparent manner and di scharge the
liabilities of the secured creditors, enployees and
other creditors within a reasonable time. On a
guery fromthe Bench, Shri Gowda clarified that
the funds for VRS would be provided by the State
Gover nment .

18. Shri Govind Raj, MD of the conpany
submitted that GOK had decided to cl ose down the
unit. The conpany had been assured adequate
funds fromthe State Govt., for VRS. The
conpany was havi ng some problemin sorting out
the outstanding issued with FI's, so nuch so that
| FCI was denanding a sum of Rs.25,000/- for
i ssuing NOC even though their dues have been
fully paid. The conpany was not able to fulfill the
condition of working capital bankers for
converting their second charge on the assets of the
conpany into first charge because of non-
cooperation of Fls. Canara Bank Fi nancia
Services were also not issuing NOC. The
conpany had sought permission to sell all the
assets to generate funds to pay the workers dues,
VRS dues, the dues of secured creditors and
others. The Bench noted that the conpany woul d
have to seek further directions in the matter from
the concerned H gh Court".
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Bl FR evidently, thus, asked the Conpany to approach the Hi gh Court
if an occasion arises for obtaining sanction for disposing of its surplus |ands.
The First Respondent herein was not a party before BIFR Before the
Conpany Judge, however, it is the First Respondent herein, who filed the
sai d application and, as indicated herei nbefore, obtained an order fromthe
Conpany Judge by suppression of material fact that the Managi ng Director
of the Conpany, having regard to the aforenentioned resol ution dated
25.02. 2002 stated that the approval of the Governnent of Karnataka woul d
be sought for.

The Order issued by the Governnent of Karnataka on 30.07.2002

does not suggest either expressly or by necessary inplication that it had
granted its approval for the said sale. Wether such sanction was necessary
i's, however, another question which we shall advert to a little later.

We may at this juncture notice that argunents had been raised before
the Division Bench-of the H gh Court that the Governnent of Karnataka had
not approved the said transaction which is itself a pointer to the fact that the
Appel | ants herein never accepted that there had been a concluded contract.

It is also not correct to contend that the conpany will be acting as an
appel | ate authority over the Hi gh Court, if its approval is sought for. The
guestion should, in fact, be considered froma different angle. An application
bef ore the Conpany Judge, if at all, was maintainable only upon obtaining

the approval of the Governnent of Karnataka and if such approval is

granted, then only it would constitute a concl uded contract.

It is accepted that the advertisenment was issued by the State in the
followi ng terns

"Whil e preference woul d be given for bids offering

purchase of entire unit. G reserves the right to
accept/reject any of the offers. A party can bid for one or
nore alternatives."

In terms of the said advertisement, thus, the State reserved unto itself

the right to accept or reject the(said offer. |If the hid had been nade pursuant
to the said advertisenent indisputably the State’s approval was necessary.

In any event the records were required to be placed before the State so as to
enable it to apply its mnd as to whether offer should be accepted or not.

The subm ssion of M. Venugopal that in the event if it be held that
the conpany’s approval was necessary, the sane would be contrary to the
statutory power of the Conpany Court is, thus, m sconceived.

It is also not correct to contend that the question-as regard the

concl uded contract was not raised by the Appellants herein. |In fact, the
Conpany filed a Review Petition before the Conpany Judge on 30.10. 2003
wherein it was clearly averred that such a subm ssion was not made in view
of the observations of the | earned Conpany Judge during the course of
hearing that the issue whether there existed concluded contract would not be
deterni ned and as such there existed an error on the face of its order dated
8. 10. 2003.

The very fact that original advertisenent was issued by the

Gover nment of Karnataka and there existed such a clause in the

Menor andum of Associ ation of the Conpany is suggestive of the fact that
the Board of Directors of the Conpany proceeded on the basis that such
approval of the CGovernnent of Karnataka was inperative

Jurisdiction of the Conpany Court

The provisions of SICA contain non-obstante clauses. It is a special
statute. It is a conplete code in itself. The jurisdiction of the Conpany
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Court in such matters would arise only when BIFR or AAIFR as the case
may be , has exercised its jurisdiction under Section 20 of SICA
reconmendi ng wi ndi ng up of the company upon arriving at a finding that
there does not exist any chance of revival of the conpany.

M. Venugopal has placed reliance upon a decision of a | earned Single
Judge of the Karnataka Hi gh Court in Karnataka State Industrial Investnent
and Devel oprment Corporation Ltd. vs. Ms Internpdel Transport

Technol ogy Systens and Ot hers [AIR 1998 (Karnataka) 195] for the
proposition that despite the fact BIFR retains jurisdiction to get the assets of
a sick conpany sold in ternms of sub-section (4) of Section 20 of SICA; stil
the | eave of the Conpany Court, therefore would be required. The said
deci si on, however has been reversed by the Division Bench of the Karnataka
High Court in BPL Limted, Bangal ore vs. Internodal Transport

Technol ogy Systens (Karanataka) Limted, Bangal ore (In Liquidation) and

O hers. [2001 (3) Kar.L.J. 622 (DB)], holding that the conmpany Court has
no such jurisdiction. W generally accept the views of the Division Bench

It isdifficult to accept the subm ssion of the | earned counse
appearing on behalf of the Respondents that both the Conpany Court and
Bl FR exercise concurrent jurisdiction. |f such a construction is upheld, there
shall be chaos and confusion.” A conpany declared to be sick in terns of
the provisions of SICA continues to be sick unless it is directed to be wound

up. Till the conpany remains a sick conpany having regard to the
provi si ons of sub-section (4) of Section 20, BIFR al one shall have
jurisdiction as regard sale of its assets till an order of winding up is passed

by a Conpany Court.

Apart from the fact that sub-section (4) of Section 20 contains a non-
obstante clause and, thus, it shall prevail over the provisions contained in
sub-section (2). The said Act is also a |atter statute.

The provisions of SICA would prevail over the provisions of the

Conpani es Act. Section 20 of SICArelates to winding up of the sick

i ndustrial conpany. Before BILFR or AAIFR as the case may be, nakes a
recommendati on for wi nding up of the conpany, an enquiry is nmade in

terms of Section 16 thereof wherefor all relevant facts and circunstances are
required to be taken into consideration. Before an opinion is arrived at in
that behalf, the parties are given an opportunity of hearing. ' The satisfaction
arrived at by BIFR that the conpany is not likely to becone viable in future
and it is just and equitable that the company should be wound up nust be
based on objective criteria. The Hi gh Court indi sputably on receipt of such
recomendati on of BIFR would initiate a proceeding for winding up in

terns of Section 433 of the Conpani es Act. Sub-section (2) of Section 536
i pso facto does not confer any jurisdiction uponthe Conpany Court to direct
sal e of the assets of the sick conpany. It has to exercise its power

thereunder subject to the provisions of the special statute governing the field.
Despite the fact that the procedures |aid down under the Conpani es Act

woul d be applicable therefor but they nust be read with sub-section (4) of
Section 20 of SICA which contains a non-obstante clause and in terns

t her eof BIFR is authorized to sell the assets of the sick industrial conpany
in such a manner as it may deemfit. By reason of the said provision, BIFR

is also empowered to forward the sale proceeds to the Hi gh Court for orders

for distribution in accordance with Section 529-A and ot her provisions of the
Conpani es Act which in no uncertain terns would nean that the di'stribution

of the sale proceeds would be for the purpose of neeting the clains of the
creditors in the manner laid down therein. The intention of the Parlianent in
enacting the said provision becomes clear as in terns of Section 22-A of

SICA, BIFR is enpowered to issue any direction in the interest of the sick

i ndustrial conpany or its creditors or share-holders and direct the sick

i ndustrial conpany not to dispose of its assets except with its assent.

Section 32, as noticed herei nbefore, again contains a non-obstante clause.

The schenme suggests that BIFR retains control over the assets of the

conpany and in ternms of the aforenentioned provisions nmay either prevent

any sale or pernmit any sale of the assets of the sick industrial conpany.
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Such a power in BIFR remains till a winding up order is passed by the Hi gh
Court and a stage arrives at for the H gh Court for issuing orders for
di stribution of the sale proceeds.

SI CA was furthernore enacted subsequent to the provisions of the
Conpanies Act. It is not, thus, possible to accept the subm ssion that the
Hi gh Court exercises a concurrent jurisdiction

It may be true that the High Court’s jurisdiction is that of the

Appel l ate Authority but keeping in view the term nol ogy contained in sub-
section (4) of Section 20 read with Section 32 of the Act |eaves no nanner
of doubt that the provisions of SICA shall prevail over the provisions of the
Conpanies Act. For the aforenentioned purpose, it was not necessary for

the Parlianment to nention specifically the provisions of sub-section (4) of
Section 20 that the sane shall prevail over Section 536 of the Conpanies

Act, as was suggested by the learned counsel appearing for the First
Respondent . The construction of the provisions of both the Acts, as
suggested by the | earned counsel, that both the provisions of sub-section (4)
of Section 20 and Section 536 should be read conjointly so as to enable an
applicant to obtain a sanction of both BIFR and the Conpany Court, thus,

do not appeal to us.

It is inconceivable that inlaw not only the approval will have to be

taken from both the courts; in case of any private sale, the Conpany wl|
have to obtain the /'consent of both the Conpany Court or BIFR Wile
interpreting the provisions of the two statutes, the court cannot remain
oblivious of the fact that in a given case, possibility of a conflict in the
orders passed by the two courts may arise, which nmust be avoi ded.

It is interesting to note that alearned Single Judge of the said Court

di smssed a simlar application filed by Ms Salapuria Housing (P) Ltd.

al t hough the First Respondent’s application categorically mentions about the
pendency of the said application

I nherent Power

The Conpany Court has inherent. power. Such i nherent power of the

Conpany Court is saved in terns of Rules 7 and 9 of 'the Comnpanies (Court)

Rul es. The Conpany Court, therefore, may have the requisite jurisdiction to
approve sale of the assets of a company but the question which arises for
consideration is as to whether such inherent power can be exercised despite
exi stence of a provision contained in another statute..

Section 32 of SICA contains a non-obstante cl ause stating that

provi sions thereof shall prevail notw thstanding anything inconsistent with
the provisions of the said Act and of any rul es or schemes made thereunder
contained in any other law for the tinme being in force. It would bear
repetition to state that in ordinary course although the Conpany Judge nay
have the jurisdiction to pass an interimorder in exercise of its inherent
jurisdiction or otherwi se directing execution of a deed of sale in favour of an
appl i cant by the Company sought to be wound up; but keeping in viewthe
express provisions contained in sub-section (4) of Section 20 of Sl CA such
a power, in our opinion, in the Conmpany Judge is not ‘available. [See BPL
Limted (supra).

We nmay, however, observe that the opinion of the Division Bench in

BPL Limted (supra) to the effect that the winding up proceeding in relation
to a matter arising out of the recomendati ons of BIFR shall comrence

only on passing of an order of w nding up of the conpany may not be

correct. It may be true that no formal application is required to be filed for
initiating a proceedi ng under Section 433 of the Conpanies Act as the
recomendati ons therefor are made by BIFR or AAIFR, as the case may

be, and, thus, the date on which such reconmendati ons are nmade the

Conpany Judge applies its mind to initiate a proceeding relying on or on the
basi s thereof, the proceeding for w nding up would be deened to have been
started; but there cannot be any doubt whatsoever that having regard to the
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phraseol ogy used in Section 20 of SICAthat BIFRis the authority proprio
vi gore which continues to remain as custodi an of the assets of the Conpany
till a winding up order is passed by the High Court.

Sone precedents on court’s power:

The deci sions of the Karnataka and Bonmbay Hi gh Courts reported in

Smt. Usha R Shetty and Others vs. Radeesh Rubber Pvt. Ltd. and Anot her
[1995 (84) CC 602] and Kamani Metallic Oxides Limted vs. Kamani Tubes
Limted [1984 (56) CC 19], relied upon by M. Holla cannot be said to have
any application in the instant case. The other decisions cited at the bar
taking the simlar view al so have no application.

In Buckley on the Conpanies Acts , the law is stated, thus :

"When the application should be nmade.- In an
early case it was argued that the sanction of the court
shoul d be obt ai ned before the transaction is entered into
and cannot be given afterwards, but Mlins VC
di sagreed, 'for it would be al nost inpossible that
directions could fromtime to time be obtained; but when
the matter is brought before the court, it must have regard
to all the surrounding circunstances’. Vaisey J agreed
that the object of the section is that, if a winding up order
is made, any transaction which has been entered into
since the comrencenent of the w nding up shall be
subject to review by the liquidator and held that he had
no jurisdiction while the petition was pending. Roxburgh
J went to the other extrene and on an application made
after the winding up order refused to validate the
transaction on the ground that the applicant ought to have
applied before the transaction was entered into. Buckly J
held that he had jurisdiction to sanction and  did sanction
while the petition was pending a proposed transaction
whi ch on any possible view woul d be beneficial to the
creditors, one of the objects of the section being to
protect the interests of the creditors during the pendi ng of
the petitions. Since this |ast decision such orders have
regul arly been nade, normally in one of two cases: the
first being where the proposed transaction is not in the
ordi nary course of business (as in the case last cited) and
the second where it is necessary to persuade the
conpany’s bankers to unfreeze the account in order to
enabl e the business to be carried on."

I n Pankaj Mehra and Another vs. State of Maharashtra and Qhers

[ (2000 (2) SCC 756] whereupon the |earned counsel “appearing on behal f of

the First Respondent placed strong reliance, construction of sub-section (2)

of Section 536 of the Conpanies Act cane up for consideration and it was

hel d that having regard to the phraseol ogy used therein, the | transaction
shal |l be void unless the court otherw se orders. [t is interesting to/note that
in para 19 thereof, this Court noticed the principles laid down in Gray’s Inn
Construction Col. Ltd., Re [1980 (1) AIl.E.R 814 (CA)] enphasizing the

point that the courts would be very circunspect in the matter of validating

the paynments and the interests of the creditors as well as the conpany woul d

be kept uppernopst in consideration. Thus, a disposition of assets during the
interregnum nmay not be irretrievably void but the courts are required to
exerci se power with circunspecti on and caution

Jurisdiction of the Conpany Court, if any, how should be exercised

Assumi ng that the Conpany Court alone has the jurisdiction to

sanction sale of the assets of a sick conpany, it having regard to its duties
towards the debtors was required to apply its nmind as regard the question as

to whether the disposition of the asset of the conpany is in the interest of its
creditors. In this case, the conpany was not the applicant. It did not join the
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First Respondent in its application. It had all along resisted its claim
In the winding up proceeding no order adnmtting the petition was

passed at the relevant time. Oder admitting the petition was passed nuch
later. Even no provisional |iquidator was appointed.

Rel i ance has been pl aced on a decision of the | earned Single Judge of

the All ahabad H gh Court in Bengani Food Products Private Ltd. vs. Oficial

Li quidator and OGthers [1998 (94) CC 762] wherein it was held that the court
has the jurisdiction to approve the disposition of the property provided it is
found that the schene or proposal which has been put forward is a viable
schene and would be in the interest of the creditors as well as beneficial for
the general public.

It may be true that therein the Allahabad H gh Court was considering

the case involving a sick industrial conpany but the questions which have
been rai sed herein were not raised there. The Hi gh Court considered the
prayer made in the application and was of the opinion that the proposa

gi ven by the applicant was not a viable one for the benefit of the conpany or
its creditors.” In the instant case, the said relevant factors were al so not
consi dered by the H gh Court.

In Sudarsan Chits (1) Ltd. vs. O Sukumaran Pillai and Qthers [(1984)
4 SCC 657], this Court observed

"10. The Appell ate /Bench declined to direct the
Provisional Liquidator to file claimpetition at the
i nstance of the Conpany under Section 446(2)(b) on the
sol e ground that such a petition at the instance of the
Li qui dat or woul d be mai nt ai nabl e i n"the course of
wi ndi ng up of proceedings which neans that the
wi ndi ng-up proceedi ngs are pendi ng. Undoubtedly,
Section 446(1) nanifests the legislative intention that the
procedure thereunder prescribed coul d be avail ed of
when the wi nding-up order has been nade or where the
Oficial Liquidator is appointed as the Provisiona
Li qui dator. Section 446(1) envisages two situations in
which the court will have jurisdiction to nake the order
t hereunder contenpl ated. These two situations are: where
a w ndi ng-up order has been nade or where the O ficia
Li qui dat or has been appointed as Provisional Liquidator.
The first of the two situations envisages an order for
wi ndi ng-up of the conpany having been made and which
i s subsisting. The second situation is where w thout
nmaki ng a wi ndi ng-up order, the court has appointed
Oficial Liquidator to be the Provisional Liquidator.
Section 450(1) of the Conpanies Act confers power on
the Conpany Court to appoint Oficial Liquidator to be
Provi sional Liquidator at any time after the presentation
of the wi nding-up petition and before naking of the
wi ndi ng-up order. The court before which a w nding-up
petition is presented has power to appoint Oficia
Li qui dator as Provisional Liquidator of the conpany
even before naking the winding-up order. If ultimte
wi ndi ng-up order is made, the O ficial Liquidator acts as
such. And let it be renenbered that where a w nding-up
order is made, it relates back to the date when petition for
Wi nding-up is presented. Referring to Section 446(1) it
becones clear that the court will have jurisdiction to
make the order therein contenpl ated, where a w nding-
up order has been nade or prior to the nmaking up of the
wi ndi ng-up order, Oficial Liquidator has been appointed
as Provisional Liquidator as contenpl ated by Section
450(1)."

Once the Conpany Judge proceeds to direct disposition of assets of
the Conpany whet her during pendency of the proceedi ngs or upon
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cul mnation thereof, ordinarily a provisional |iquidator is appointed.

There lies a distinction between accord of sanction for private

negoti ati on of sale of assets of the Conpany vis-‘-vis the auction held by the
Oficial Liquidator. It is not in dispute that no Provisional Liquidator was
appoi nted. The court may have an inherent power to approve a transaction

of sale entered into by and between the Conpany and the third party; but it

i s beyond any cavil of doubt that while doing so the Conpany Court nust

bear in mnd its duties towards the creditors. Wile exercising jurisdiction
under Section 433 of the Conpanies Act, the Conpany Court renains the
custodi an of the interest of the Conpany and its creditors. It has, thus, a
duty to satisfy itself that having regard to the market value of the property,
the price offered is reasonable. [See Ms Kayjay Industries (P) Ltd.
(supra)]. It is further nore required to be borne in nind that upon
liquidation, the assets and properties of the Conpany vest in the Oficia

Li qui dator for the benefit of its creditors. [See Allahabad Bank and Ot hers
vs. Bengal Paper Mlls Co. Ltd.~and Others [(1999) 4 SCC 383].

The satisfaction as regard adequacy of the price is one of the rel evant
factors for proper and reasonabl e exercise of the judicial discretion vested in

it. There cannot be any doubt or dispute that when an auction is held upon
conpli ance of the statutory provisions, wthholding of auction on the ground
that still higher price nmay be obtained may prove to be self-defeating

exerci se as has been held in Ms Kayjay Industries (P) Ltd. (supra) and State
of Punjab vs. Yogi nder Sharma Onkar Rai & Co. and thers [(1996) 6 SCC

173] but having regard to the accepted position that the Conpany Judge in a
case of this nature exercises a discretionary jurisdiction; it is bound to act
with great circunspection and caution. Such a jurisdiction should ordinarily
be exercised in exceptional cases and when necessary for seeing the

conmpany as an on-goi ng concern

It may, furthernore, be true that before the Conpany Judge or before

the H gh Court the secured creditors did not raise objections which have
been rai sed before us although specifically taken in their objections, as
woul d appear from paragraphs 7, 9, 11,12 and 13 thereof, but if such

consi derations were rel evant having regard to the statutory duties inposed
upon the court, the | earned Conpany Judge nust be held to have failed

and/ or neglected to exercise its discretionary jurisdictionin a fair and
reasonabl e nmanner.

In any event having regard to the inportance —of the questions

i nvol ved and in particular the question as to whether the inmpugned order is
contrary to the statutory provisions contained in sub-section(4) of Section
20, we have thought it proper to consider the sane.

The Conpany Judge noreover will have to bear in nind the

provi sions contained in Section 529-A of the Conpanies Act in terns

wher eof the dues of the workman and the debts dueto the secured creditors

to the extent such debts rank in clause (c) of the proviso appended to sub-
section (1) of Section 529 pari passu therewith and shall have a priority over
all other debts.

In Andhra Bank vs. O ficial Liquidator and Another [(2005) 5 SCC
75] , a three-Judge Bench of this Court, observed

"Section 446 of the Conpani es Act indisputably confers

a wi de power upon the Conpany Judge, but such a power

can be exercised only upon consideration of the

respective contentions of the parties raised in a suit or a
proceedi ng or any claimmde by or against the

conpany. A question of determning the priorities would
also fall for consideration if the parties claimng the sane
are before the court. Section 446 of the Conpani es Act

i pso facto confers no power upon the court to pass
interlocutory orders. The question as to whether the
courts have inherent power to pass such orders, in our
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opi nion, does not arise for consideration in this
proceedi ng. Assumi ng such a power exists, it was

i mperative that the same shoul d have been exercised on
consi deration of the factors laid down by this Court in
Morgan Stanl ey Miutual Fund etc. vs. Kartick Das etc.
[(1994) 4 SCC 225]. An unreasoned order does not
subserve the doctrine of fair play [ See Ms. Mangal ore
Ganesh Beedi Works Vs. The Conmi ssioner of Incone

Tax, Mysore and Anr. JT 2005 (2) SC 442 ]".

It was further observed that for judging the correctness of an equitable
order even the subsequent events can be taken into consideration. In any
view of the matter an equitable order passed by a Conpany Court in exercise
of its inherent jurisdiction or otherwi se nust conformto the requirenents of
the relevant statutes. [See Manohar Lal Chopra vs. Rai Bahadur Rao Raja

Seth Hralal -AR 1962 SC 527, Vareed Jacob vs. Sosamm CGeevar ghese

and Others (2004) 6 SCC 378 & National Institute of Mental Health &

Neuro Sciences vs. C. Paranmeshwara (2005) 2 SCC 256]

Inre Al. Levy (Holdings) Ltd. [1964 (1) Chancery Division 19]

Buckl ey J. while considering the provisions of Section 227 of the English
Conpani es Act which is pari materia with Section 536(2) of the Indian
Conpani es Act, opined-that the object of the said section was to protect the
interests of the creditors fromthe possible unfortunate results which woul d
ensue fromthe presentation of a petition and to protect their interests as
much during the period while the petition was pending as after an order has

been nade on it. The sai d decision, therefore, does not lay down a | aw that
the provision of Section 536(2) of the Act is neant to benefit the vendee.
In fact such a provision enures-to the benefit of the creditors. A Conpany

Judge granting sanctionin terns-of the aforenentioned provision, thus, has a
duty to see that the transaction is one which nust benefit the unsecured
creditors of the conpany.

In A'l. Levy (Holdings) Ltd. (supra) it was held

"In these circunstances, this beinga case in which it
appears to me to be nanifest that the transaction is one
whi ch must benefit the unsecured creditors of the
conpany if in due course a winding up order is nade, the
reason which affected Vaisey J.’s nind, that is to say,
that the liquidator should be given an opportunity to

i nvestigate the matter and bring it before the court
representing the interests of all the creditors, does not
affect ny mind, for I do not think the |iquidator could
make the position clearer to me than it is at the present
time on the facts."

CONCLUSI ON

Bl FR had adnmittedly power to sell the assets of the Conpany but the

Hi gh Court until a winding up order is issued does not have the same. BIFR
inits order dated 02.08.2002 m ght have made an observation to the effect
that the Conpany may approach the Hi gh Court in case it intended to

di spose of its property by private negotiation but the same woul'd not nean
that BIFR could delegate its power in favour of the High Court. BIFR
being a statutory authority in absence of any provision enpowering it to

del egate its power in favour of any other authority had no jurisdiction to do
so. ' Del egatus non potest delegare’ is a well-known nmaxi m whi ch means

unl ess expressly authorized a del egatee cannot sub-del egate its power.

Mor eover, the said observations of BIFR would only nean that the

Conpany Court could exercise its power in accordance with |aw and not
de’hors it. |If the Conpany Court had no jurisdiction to pass the inpugned
order, it could not derive any jurisdiction only because BIFR said so.
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In any view of the matter, BIFR had permtted only the Conpany to

approach the H gh Court in case any occasion arises therefor. BIFR did not
permt any other person to do so. The Conpany did not file such an
application. It opposed the prayer of the First Respondent The Conpany, as
noti ced herei nbefore, had preferred an appeal before the Division Bench of
the Hi gh Court questioning the correctness of the order passed by the

| earned Conpany Judge. The Conpany has since been directed to be

wound up and is now being represented by the O ficial Liquidator who al so
questions the correctness of the order. Before us an application has been
filed by the Governnent of Karnataka for inpleading it as a party being |I.A
Nos. 2-4 of 2005 in Cvil Appeal No.5199-5201 of 2004 wherein al so, the
validity of the inmpugned order is in question

In this view of the matter, we are of the opinion that the inpugned
j udgrment of the Hi gh Court cannot be sustained. It is set aside accordingly.

For the reasons aforenentioned, the Appeals are allowed. No costs.




