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I ntroduction :

Scope and anbit of Article 131 of the Constitution of India is in
guestion in these appeals, which arise out of a conmon judgnent and order
dat ed 16. 03. 2005 passed by a Division Bench of the Karnataka Hi gh Court
in Wit Appeal Nos.5516-5117 of 2004 and Wit Appeal Nos.29-31 of 2005,
wher eby and whereunder the appeal's preferred by the Appellants herein
were di sm ssed

Background facts

It is not in dispute that the States of Sikkimand Meghal aya

comenced online lotteries, inter alia, in the State of Karnataka. It is,
however, otherwise a lottery playing State. |In exercise of its power
conferred upon it under Section 5 of the Lotteries (Regulation) Act, 1998
(for short, "the Act’) a declaration was nade that the State of Karnataka
shall be free zone fromonline and internet lotteries. By reason of the said
notification sale of all conputerized and online lottery tickets nmarketed and
operated through vendi ng nachi nes, term nals, el ectronic nmachi nes and

through internet in the State of Karnataka becane prohibited with/ i mediate
effect.

Wit Proceedings :

The States of Sikkim and Meghal aya together with its agents filed

wit petitions before the Karnataka Hi gh Court, challenging the legality

and/or validity of the said notification, inter alia, on the ground that the State
of Karnataka, having itself been organizing lotteries, could not have inposed

the said ban having regard to the decision of this Court in Ms B.R

Enterprises etc. v. State of UP. & Os. etc. [(1999) 9 SCC 700].

The contention of the State of Karnataka, on the other hand, was that

online lotteries had nothing to do with the conventional lotteries and as the
State of Karnataka has put an enbargo on online lotteries w thout any
discrimnation, B.R Enterprises (supra) cannot be said to have any
application.

A prelimnary objection was taken on behalf of the State that as the
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di spute involved in the wit petitions related to two State Governnents, the
wit petitions were not nmintainable, in view of the constitutional bar under
Article 131 of the Constitution of India. The said contention was upheld by

a learned Single Judge of the H gh Court holding, inter alia, that the agents
of the State of Sikkimand State of Meghal aya had no | ocus standi to

maintain the wit petitions in view of the fact that they did not have any

i ndependent right in that behalf. The agents of the State of Sikkimpreferred
an intra-court appeal thereagainst The State of Meghal aya and its agents
thereafter also preferred wit appeals.

Contentions of the wit petitioners :
The contention of the Appellants herein being agents and distributors
of the State of Sikkimis as under

Section 4(c) of the Act permits the State CGovernments to sell tickets

either itself or through distributors or selling agents and in terns thereof the
First Appellant Ms Tashi Del ek  Gami ng Sol utions Ltd, was appoi nted by

the State of Sikkimas an agent for sale of online lotteries. The Second
Appel l ant, Pan India Network Infravest Pvt. Ltd., is a distributor of the First

Appel | ant'.

It was contended that the Appellants herein have invested a huge

amount of 300 crores for setting up the online lotteries network
infrastructure and 861 retail outlets therefor. They have been paying sal es
tax and other taxes running into crores of rupees to the Respondent-State and
have entered into diverse third party arrangenents with distributors and
retailers. It was contended that by reason of the inpugned notification, their
i nvestnments made in this behalf would go totally waste and they woul d be
seriously prejudiced as they have borrowed funds from banks and financia
institutions on which interest is nmounting manifold.

The State of Meghalaya and its agent, M's Best & Co. in their wit
petition, inter alia, contended

"The petitioner State for the purposes of sale of the
online and internet lotteries appointed Petitioner No. 2 &
3 as its agent/sub agent to sell the said internet and online
lotteries in various States. Accordingly, the agent

appoi nted other persons, retailers etc. for the purposes of
establishing conputerized retail outlets in the State of
Kar nat aka. At present there are 1000 numnber of ret ai
outlets of the Petitioner State in the State of Karnataka
and nore than 30000 nunber of persons are dependent

on the said business. The Petitioner No.2 and its agents
have spent nore than Rs. 100 crores for the establishnent

of the network of retail conmputer lottery outlet. The sale
fromconputerized online and internet lotteries in the
State of Karnataka was presently approximtely Rs. 90

| acs per day."

Submi ssi ons :

M. Soli J. Sorabjee, the | earned Senior Counsel appearing on behalf
of the Appellants, relying inter alia upon the decisions of this Court in State
of Bihar v. Union of India [(1970) 1 SCC 67], State of Rajasthan & O's. etc.
v. Union of India & Ors. [(1977) 3 SCC 592], State of Karnataka v. Union
of India & Anr. [(1977) 4 SCC 608] and Union of India v. State of
Raj ast han [ (1984) 4 SCC 238], at the outset subnmitted that the principles laid
down therein clearly denpnstrate inapplicability of Article 131 of the
Constitution of India where along with the State Governnments private parties
are al so added as Petitioners or Respondents. The Appellants, it was urged,
being statutory agents of the States were persons aggrieved by the inpugned
action of the State of Karnataka in their own right and, thus, the wit petition
filed by themwith the State Governments were mai ntai nabl e and, in that
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view of the matter, the findings of the Division Bench to the effect that the
Appel l ants could not enforce or vindicate their rights under the contract of
agency with the State of Sikkimis erroneous.

Qur attention, in this behalf, was drawn to Section 7(3) of the Act to
show that the Act contains a penal provision. |In terns of the notification
i ssued by the State of Karnataka, if the Appellants herein continue to sel
online lottery tickets, the sane would attract the penal provision contained in
Section 7(3) of the Act and in that view of the matter, it cannot be said that
the Appellants have no legal right to enforce and/or they are otherw se not
aggrieved by the notification issued by the State of Karnataka enabling them
to maintain a wit application

It was submitted that in view of a decision of this Court in Ghul am
Qadir v. Special Tribunal & O's. [(2002) 1 SCC 33], the Appellants herein
being not nerely strangers had a right to maintain the wit application

M. K K.~ Venugopal, the learned Senior Counsel, supplenented the
subm ssions of M. Sorabjee contending that as the Appellants are agents
coupled with interest, they could sue or be sued in their own nanes.

M. Sanjay R Hegde, the |earned counsel appearing on behalf of the
State of Karnataka, on the other hand, submitted that for the purpose of
determning the maintainability of the wit petition, it was necessary to
determ ne the nature of rights of the agents of the State. It was argued that
the State Governnents havi ng exercised their executive power to carry on
business in lotteries, the activities prohibited by the State of Karnataka being
a matter between two States coul d be adjudi cated upon by this Court al one
as the dispute related to the | egal character involving two different States.

M. Hegde urged that Article 131 of the Constitution, in view of the
doctrine of federalismshould receive wide and expansi ve definition and in
this case as one State asserts that it had the right to carry on business in
anot her State, which had been deni ed, the essential nature of dispute nust be
hel d to have occurred between two States.

| ssue :
The short question which arises for consideration is as to whether the
wit petitions filed by the Appellants herein were maintainable.

The Act

The Parlianment of India in terns of Entry 40 List 1 of the Seventh
Schedul e of the Constitution of India enacted Lotteries (Regulation) Act,
1998. "Lottery' has been defined in Section 2(b) of the Act to nean :

"2(b) "lottery" means a schene, in whatever form and by
what ever nane called, for distribution of prizes by lot or
chance to those persons participating in the chances of a
prize by purchasing tickets."

Sections 3 and 4 of the said Act lay down the conditions subject to
which the State Governments coul d organi ze, conduct or pronote |lotteries.
By reason of Section 4 of the Act, distributors and selling agents are said to
have been given statutory status. Section 6 thereof confers power of
prohi bition expressly on the Central Governnent.

Section 5 of the Act reads as follows :

"5. Prohibition of sale of tickets in a State.-A State
Government may, within the State, prohibit the sale of
tickets of a lottery organi zed, conducted or pronoted by

every other State."

Sub-sections (3) of Section 7 of the Act provides for penal provision
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inthe following ternms :

"(3) If any person acts as an agent or pronoter or
trader in any lottery organi zed, conducted or pronmoted in
contravention of the provisions of this Act, or sells,

di stributes or purchases the ticket of such lottery, he shal
be puni shable with rigorous inprisonment for a term

which may extend to two years or with fine or with

bot h. "

Article 131 \026 Scope and Amnbit

Article 131 of the Constitution of India postulates that this Court to

the exclusion of any other court shall have original jurisdiction in any

di spute between the CGovernnent of India and one or nmore States; or

bet ween the Governnent of India and any State or States on one side and

one or nore other States on the other; or between two or nore States. W in
this case are not concerned with the proviso to the said Article. The said
Article woul d be attracted where adjudication is necessary in relationto a

| egal right of one State or the Union of India vis-‘-vis other States, as the

case may be. I'ndisputably, the expression 'legal right' has received |ibera
interpretation by this Court fromtine to tine. However, it is now well -
settled by various decisions of this Court that this Article will not be

applicabl e where citizens or private bodies are parties either jointly or in the
alternative with the State or the Governnent of India. The enlarged

definition of 'State'  under Article 12 would not extend to Article 131 of the
Constitution. It is also not in dispute that even a statutory corporation is not
a state within the neaning of the said provision

Locus of the Appellants :

The Appel | ants herein were appoi nted as agents of the State, which

were governed by contract, in ternms whereof, they had invested a huge
amount. |If the statements made inthe wit petitions to which we have
adverted to hereinbefore are correct, in the event the inmpugned notification
is inmplenented, the Appellants would not only | oose a huge anount of

noney which they have invested but also would be liable to pay

conpensation to a | arge nunber of work force appointed by themin view of

the fact that they woul d have to close their business. The Appellants are the
agents coupled with interest. Such agencies are contenpl ated under the | aws
of contract. The Act also postulates that in the event an agent violates the
notification issued by the State, he would face the penal consequences |aid
down therein. The notification has the force of law. ~ In the aforenentioned
backdrop, the question which arises for consideration is as to whether the
Appel | ants herein had any independent right-to question the validity of the
said notification.

The | earned Single Judge, as noticed hereinbefore, held that they did
not have any such right. On the other hand, the Division Bench was of the
opi ni on :

"\ 005May be, the appellants also got adversely affected

with the prohibition inmposed by the State of Karnataka

but it is only incidental because they are the agents of the
State of Sikkimand can have their rights only through

their principal\005."

We cannot subscribe to the said view.

"Agent’ has been defined in Section 182 of the Indian Contract Act,
1872, to nmean a person enployed to do any act for another or to represent
another in dealings with third persons. The person for whom such act is
done, or who is so represented, is called the "principal’. Section 185 of the
Contract Act postulates that no consideration is necessary to create an
agency. The authority of an agent may be express or inplied in terns of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

12

Section 186 thereof. Section 202 of the Contract Act provides that where
the agent has hinself an interest in the property which forns the subject-
matter of the agency, the agency cannot, in the absence of an express
contract, be terminated to the prejudice of such interest. The right of an
agent to sue or be sued in its own name, is governed by Section 230 of the
Contract Act, which reads as under

"230. Agent cannot personally enforce, nor be
bound by, contracts on behalf of principle.- In the
absence of any contract to that effect an agent cannot
personal ly enforce contracts entered into by himon
behal f of his principal, nor is he personally bound by
them ™"

The second part of the said provision does not envisage a situation
where the right of ‘an agent is protected in terns of Section 202 of the
Contract Act. W have noticed hereinbefore that Section 4(c) of the Act
envi sages ‘appoi nt nent of agents, which enpowers the State Governnent to
sell the tickets either itself or through distributors or selling agents. Such
di stributors or selling agents may al'so be conpani es or body corporates.
Section 7(3) of the Act, as noticed hereinbefore, provides for a pena
consequence. |If any person acts as an agent or pronbter or trader in any
lottery, he may be subjected to punishrment if he sells, distributes or
purchases tickets /'of such lottery in contravention of the provisions of the
sai d Act, which may include any notification issued under Section 5 of the
Act .

Right to Sue :

An agent coupled with-interest has a right to sue. He nay in certain
situations be sued as regard his own liabilities independent of his principal

The right of an agent having interest to sue or be sued in its own nane
cane up for consideration before the Madras High Court i n Subrahmani a
Pattar v. Narayanan Nayar [ILR 24 Mad 130] wherein it was held :

"I't was argued before us that by the docunent in
guestion the plaintiff became an agent with interest, and
that he, therefore, had a right to suein his own nane and
Wllianms v. MIlington; Robinson v. Rutter; Gay v.

Pear son; and other cases and text-books were cited in
support of this proposition, and Pestanji Mancharji

Wadia v. Matchett; was also cited as a further authority
for the same proposition. The proposition as stated is in
our judgment too wide. In Wllians v. MIlington; and

Robi nson v. Rutter; the agents who were held entitled to
sue were agents who had nmade the contract with the

def endant as auctioneers, and it was held that, though

they had contracted as agents having an interest, they

were entitled to sue in their owm names. In Gay v.

Pearso the plaintiff’s suit was dism ssed. There, there
was no contract entered into between the plaintiff and the
defendant. The plaintiff was nerely the nanager for

others and the words used by Wlles, J., in his judgnent,
to which our attention was called, do not assist the
plaintiff's contention. He says the proper person to bring
the action is the person whose right has been viol at ed.
Though there are certain exceptions to the general rule,
for instance, in the case of agents, auctioneers or factors,
these exceptions are in truth nore apparent than real, &c.
The real proposition of law, which these and ot her cases
establish, is that where an agent enters into a contract as
such, if he has interest in the contract, he may sue in his
own nane. "




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 12

Yet again in Mallhu v. Megh Raj [AIR 1920 Lah. 196], it was held

"The only point calling for consideration in this
application for revision is whether the plaintiff is
debarred under S. 230, Contract Act from maintaining

the suit. It is true that part of the wheat bel onged to one
Khem Lal and was sold by the plaintiff as Khem Lal's

agent, but the other part was the plaintiff’s own wheat, so
that he had an interest in the contract, and the law is that
when an agent enters into a contract, he may sue thereon

in his own nane if he has an interest in the contract."”

The question again came up for considerati on before the Bonbay
H gh Court in Coorla Spinning & Weaving MIls v. Vallabhdas (Al R 1925
Bom 547], wherein it was opined

"I't was next argued on behal f of the defendants that the
suit was ‘defective and must have been di sm ssed unl ess
and until -the MI| Conpany was added.. |n other words,
that the MII Conpany were necessary and not nerely
proper parties. The plaintiffs, on the other hand,
contended that the selling agents had here a beneficia
interest in the conpletion of the contract, and could
accordingly sue in respect of it. This rule extends in
Engl and to auctioneers and factors, and-is thus expressed
in Bowstead on Agency, 7th Edn., p. 431:-

"An agent may sue in _his-own nanme on
contracts made by hi mon behalf of his principal in
the follow ng case, nanel y\005.(b) where, as in the
case of factors and auctioneers, he has a specia
property in or lien upon, the subject-matter of the
contract, or has a beneficial interest in the
conpl etion thereof,"”

The Sind Court had al so an occasion to consider the said question in
R P. Kharas v. Bawanji Narsi [AIR 1926 Sind 6], wherein the l'aw was stated
inthe following terms :

"The case of an agent who has an interest in the
contract made by himas such is not within the rule; He
is the person to sue, and he is liable to be sued on the
contract. An auctioneer or factor being in possession of
hi s enpl oyer’s goods having a lien on themfor his
charges and advances is in this position. An auctioneer
may be sued for non-delivery of the goods sold and he
may sue the buyer for the price."

In Durga Prasad Manna Lal v. Cawnpore Flour MIls [AIR 1929 Qudh

417], upon referring to the provisions of the Indian Contract Act, it was held:

"The three cases nmentioned in this section in
which a contract to that effect nay be presunmed are by
no means exhaustive. Thus there can be no difficulty in
presum ng such a contract in a case in which the agent
has an interest in the transaction. Apart fromthis the
position of an agent in such a case is virtually that of a
principal to the extent of the interest, which he has in the
contract. This rule is based upon general principles and
not on any technicalities peculiar to the English Law. It
has been followed in the Indian Courts as well."




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

12

The Lahore Hi gh Court had al so the occasion to deal with the said
question in Firm Hardayal Ml Mhri Lal v. Kishan Gopal Jhanji [AIR 1938
Lah 673], wherein Tek Chand, J. opined

"These docunents therefore do not affect the
matter. This is clearly a case of an "agency coupled with
interest" and therefore the ordinary rule laid down in
S.230 is inapplicable. It is settled law in England and as
observed by Pol lock and Mulla in their Commentary on
the I ndian Contract Act (Edn.6) page 638

The like rule is llaid down by Indian Courts that
where an agent enters into a contract as such if he has an
interest in the contract he may sue in his own nane. This
is not a real exception tothe rule laid down at the
begi nning of the Section, the agent being in such a case
virtually a principal to the extent of his interest in the
contract."”

I'n_Subodh Gopal Bose v. Province of Bihar [AIR 1950 Patna 222] a
Di vi sion Bench of the Patna High Court considered the question, and upon
noticing a | arge nunmber of decisions, laid dowmn lawin the following ternms :

"There is another aspect of the case which has a
nore direct bearing on this question. In the suit the main
relief which the appellant has clainmed (as disclosed by
the plaint) is a declaration that the appellant is entitled to
quarry linme stone and manufacture linme fromthe Mirl
hill As a mere | ocal agent of the | essee conpany, the
appel l ant has no such right of suit. An agent who has
sone interest in the property \026 nay be a qualified interest
\026 can mmintain an action to protect that interest (see
Whi tti nghamv. Bl oxham (1831) 172 E.R 841l: (4 Car. &
P. 597). In Smith's Leading Cases, Vol. |1, p. 395 (12th
Edn.) the followi ng statement of the | aw is nade:

"But it is not nerely in cases where the
agent has contracted in his own name for an
unnaned principal that he has a right, at law, to
sue upon the contract, when he has nade a contract
in the subject-matter of which he has a specia
property, he nay, even though he contracted for an
avowed principal, sue in his own nane."

Legal Ri ght

If by a statutory provision the right of an agent to carry on his
busi ness is affected, he may, in our considered opinion, in his own right
mai ntain an action. The question canme up for consideration before this
Court in Calcutta Gas Company (Proprietary) Ltd. v. State of Wst Benga
and Ohers [AIR 1962 SC 1044 = 1962 Supp. (3) SCR 1}.  Therein a
guestion arose as to whether the petitioner therein who had a right to manage
the Oriental Gas Conpany for a period of 20 years and to receive
remuneration for the sane could question the vires of the |aw whereby the
said Oriental Gas Conpany was taken over as a result whereof, his right to
continue in the business was affected. It was held that the Petitioner
Conpany had such a right, stating

"\005It is not necessary in this case to deci de whet her
under the said agreenent the appellant was constituted as
agent or nmanagi ng agent or a servant of Oriental Gas
Conpany. Whatever may be its character, by reason of
Section 4 of the inpugned Act, it was deprived of certain
legal rights it possessed under the agreement. Under the
agreement, the appellant had the right to manage Orienta
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Gas Company for a period of 20 years and to receive
remuneration for the sane. But under Section 4 of the

i mpugned Act, it was deprived of that right for a period

of five years. There was certainly a legal right accruing to
the appell ant under the agreenent and that was abridged,

if not destroyed, by the inpugned Act. It is, therefore,

i npossible to say that the legal right of the appellant was
not infringed by the provisions of the inpugned Act. In

the circunstances, as the appellant’s personal right to
manage the Conpany and to receive renuneration

therefor had been infringed by the provisions of the
statute, it had locus standi to file the petition under
Article 226 of the Constitution."

Once it is held, in view of the aforenentioned pronouncenent that the
Appel l ants had legal rights to challenge the validity or otherw se of the said
notification issued by the State of Karnataka, there cannot be any doubt
what soever that they woul d have independent rights to maintain the wit
application.

We nmay consider the question from another angle.

If the agent was to be prosecuted for violation of the termof the
notification, he could challenge the validity thereof. A fortiori, a quia tinet
application would al sobe mai ntai nable. A person nust be held to have
access to justice if his right in any nanner whether to carry on business or
threat to his liberty is infringed. Access to justice is a human right.

In Dwar ka Prasad Agarwal (D) By LRs. v. B.D. Agarwal and O hers
[ (2003) 6 SCC 230], this Court opined:

"\ 005A party cannot be made to suffer adversely
either indirectly or directly by reason of -an order
passed by any court of |aw which is not binding on
him The very basis upon which ajudicial process

can be resorted to is reasonabl eness and fairness in
a trial. Under our Constitution.as also the
international treaties and conventions, the right to
get a fair trial is a basic fundanmental /hunman right.
Any procedure which conmes in the way of a party

in getting a fair trial would be violative of Article
14 of the Constitution of India. Right toa fair tria
by an i ndependent and inpartial Tribunal is part of
Article 6(1) of the European Convention for the
Protection of Human Ri ghts and Fundanenta

Freedonms, 1950 [See O ark (Procurator Fiscal
Kirkcal dy) v. Kelly]\005"

The High Court, therefore, was not correct in holding that they had no
personal right to enforce despite the fact that they would suffer \injuries or
woul d ot herwi se be prejudiced by the notification issued by the State of
Karnataka. It would, therefore, not be correct to contend that they could
enforce their rights only through their principal and not independently. The
Appel l ants had a legal right to carry on business. Such-a right having been

i mpugned by reason of the inpugned notification, a wit petition at their

i nstance was mai nt ai nabl e.

Locus St andi

If the Appellants herein had a legal right, they could seek redressal for
viol ation thereof before an appropriate forum The |locus standi to naintain
a wit application even otherw se has received liberal interpretation

In Ghul am Qadir v. Special Tribunal [(2002) 1 SCC 33], this Court
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observed

"38. There is no dispute regarding the | ega

proposition that the rights under Article 226 of the
Constitution of India can be enforced only by an

aggri eved person except in the case where the wit

prayed for is for habeas corpus or quo warranto. Another
exception in the general rule is the filing of a wit petition
in public interest. The existence of the |legal right of the
petitioner which is alleged to have been violated is the
foundation for invoking the jurisdiction of the Hi gh

Court under the aforesaid article. The orthodox rule of
interpretation regarding the | ocus standi of a person to
reach the court has undergone a sea change with the

devel opnent of constitutional law in our country and the
constitutional courts have been adopting a libera

approach in dealing with the cases or dislodging the
claimof a litigant nerely on hypertechnical grounds. If a
person approachi ng the court can satisfy that the

i mpugned ‘action is likely toadversely affect his right
which is shown to be having source in sone statutory
provision, the petition filed by such a person cannot be
rejected on the ground of hi's not having the | ocus standi
In other words, if the person is found to be not nerely a
stranger having no/right whatsoever to any post or
property, he cannot be non-suited on the ground of his

not having the |ocus standi."

The Appell ants were not nere strangers.
Mai ntai nability of the suit before this Court

For determining the question as regard naintainability of the suit
before this Court, it is necessary to consider as to whether the appellants
herei n whet her independently or together with their principals could
maintain a suit. In view of a |arge nunmber of decisions of this Court,
evidently, they could not.

Even the States of Sikkimand Meghal aya filed 'suits against the State
of Karnataka in this Court, the independent right of the Appellants herein to
mai ntai n i ndependent action before the appropriate forumcould not have
been taken away.

In State of Bihar v. Union of India and Another [(1970) 1 SCC 67], a
Constitution Bench of this Court while deciding a case wherein the State of
Bi har had not only sued the Union of India but also H ndustan Steel Ltd. in
regard to negligence or deliberate action of servants of both the defendants
therein the matter of short delivery of iron and steel material ordered by the
State in connection with the construction work of Gandak Project, this Court
hel d that such a suit shall not be nmintainable, opining

"Al though Article 131 does not define the scope of
the di sputes which this Court may be called upon to
determ ne in the same way as Section 204 of the
Government of India Act, and we do not find it necessary
to do so this much is certain that the legal right which is
the subject of dispute nmust arise in the context of the
constitution and the Federalismit sets up. However,
there can be no doubt that so far as the parties to the
di spute are concerned, the franmers of the Constitution did
intend that they could only be the constituent units of the
Uni on of India and the Government of India itself
arrayed on one side or the other either singly or jointly
with another unit or the Governnment of India."
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This Court further observed

"Apart fromthese special provisions a dispute
which falls within the anbit of Article 131 can only be
determ ned in the forumnmentioned therein, nanely, the
Supreme Court of India, provided there has not been
i npl eaded in any said 'dispute any private party, be it a
citizen or a firmor a corporation along with a State either
jointly or in the alternative. A dispute in which such a
private party is involved nust be brought before a court,
other than this court having jurisdiction over the matter."

In State of Rajasthan and Others v. Union of India and Qthers [(1977)
3 SCC 592], this Court opined

"\ 005The Article provides in so many ternms in clauses (a),
(b) and (c¢) that the dispute nust be between the

Government of India and one or nore States, or between

the CGovernnment of India and any other State or States on
one side and one or nore other States on the other, or
between two or nore States. It does not contenplate any
private party being arrayed as a disputant on one side or
the other. The partiesto the dispute nust fall within one
or the other category specified in clauses (a), (b) and (c).

In State of Karnataka v. ‘Union of India [(1977) 4 SCC 608], this
Court observed

"It has to be renmenbered that Article 131 is traceable

to Section 204 of the Governnent of India Act. The
jurisdiction conferred by it thus originated i n what was
part of the federal structure set up by the Governnent of
India Act, 1935. It is a remant of ‘the federalismfound in
that Act. It should, therefore, be w dely and generously
interpreted for that reason too so as to advance the

i ntended renmedy. It can be invoked, in ny opinion

whenever a State and other States or the Union differ on

a question of interpretation of the Constitution so that a
decision of it will affect the scope or exercise of
governmental powers which are attributes of a State. It
nakes no difference to the maintainability of the action if
the powers of the State, which are Executive, Legislative,
and Judicial, are exercised through particular individuals
as they necessarily nust be. It is true that a crimnal act
conmitted by a Mnister is no part of his official duties.
But, if any of the organs of the State clai mexclusive
power to take cognizance of it, the State, as such

beconmes interested in the di spute about the | ega
conpetence or extent of powers of one of its organs

whi ch may energe."

Yet again in Union of India v. State of Rajasthan [(1984) 4 SCC 238],
it was observed

"On a careful consideration of the whole nmatter in the

light of the decisions of this Court referred to above, we
feel that Article 131 of the Constitution is attracted only
when a dispute arises between or anpbngst the States and

the Union in the context of the constitutional relationship
that exists between them and the powers, rights, duties,
imunities, liabilities, disabilities etc. flow ng therefrom
Any di spute which may arise between a State in the
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capacity of an enployer in a factory, a manufacturer of
goods subject to excise duty, a holder of a pernmit to run a
stage carriage, a trader or businessman carrying on

busi ness not incidental to the ordinary functions of
Covernment, a consumer of railway services etc. |ike any
other private party on the one hand and the Union of

India on the other cannot be construed as a dispute
arising between the State and the Union in discharge of
their respective executive powers attracting Article 131
of the Constitution. It could never have been the intention
of the framers of the Constitution that any ordinary

di spute of this nature would have to be deci ded
exclusively by the Suprenme Court. It is well to remenber
that the constitutional proposals of the Sapru Committee
advocated the strengthening of the position of the Federa
Court in India and widening its jurisdiction on the
original side so that the Federal Court could act as an

i nterpreter and guardian of the Constitution and as a
tribunal for the determ nation of the disputes between the
constituent-units of the Federation. The Joint Comittee
on I ndian Constitutional Reforns was also of opinion

that the object of conferring exclusive origina
jurisdiction on the Federal Court was that the disputes of
the kind specified between the Federation and the
Provinces as the constituent units of the Federation
shoul d not be left to be decided by courts of |aw of a
particul ar unit but be adjudi cated upon only by the

hi ghest tribunal in the | and which woul d be beyond the

i nfl uence of any one constituent unit. The Specia

Comm ttee consisting of Sriyuts S. Varadachariar, Allad
Kri shnaswam Ayyar, B.L. Mtter, K M Minshi and

B.N. Rau appointed by the Constituent Assenbly to

consi der and report on the constitution and powers of the
Supreme Court suggested "that the Suprene Court, |ike

the Federal Court under the 1935 Constitution, would be
the best available forumfor the adjudication of al

di sputes between the Union and a unit and between one

unit and anot her and proposed that the court should have
an exclusive original jurisdiction.in such disputes". (Vide
The Framing of India s Constitution\027A Study by Shri B
Shiva Rao at p. 483). Considered in the light of the
foregoi ng the concl usi on becones inevitable that

di sputes of the nature involved in this case could not
have been in the contenplation of the franers of the
Constitution when they adopted Article 131 of the
Constitution."

Concl usi on :

The Division Bench of the High Court accepted the position that 't he
Appel l ants herein are statutory agents but it evidently failed to take into
consi deration the status of the Appellants vis-‘-vis their contractual rights
and obligations with their principal coupled with their individual rights to
maintain their wit petitions in proper perspective. It is no doubt true that
had the State of Sikkimor the State of Meghal aya intended to sue the State
of Karnataka i ndependently; in terns of Article 131 of the Constitution of
India the only forum where the dispute between them could have been
resolved is this Court al one but when such a lis is brought by the State
jointly with their agents who had al so i ndependent cause of action and had a
legal right to maintain wit application questioning the |legality and/or
validity of the said notification issued by the State, a suit in terns of Article
131 of the Constitution of India would not have been maintai nabl e.

The Appel |l ants herein were not busy bodies. They had an interest in
the subject-matter of the wit petition. They were, thus, not nerely strangers
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havi ng no ri ght whatsoever in the matter.

It has not been contended, nor could it be contended that the

Appel  ants are nere snoke screens of the States of Sikkim and Meghal aya.

I n absence of such a plea and in view of the fact that the Appellants here not
been held to be nmere strangers w thout having any legal right, we are of the
opinion that the wit petitions were maintainable. The inpugned judgnent,
therefore, cannot be sustained, which is set aside accordingly.

The appeal s are al | owed.

Keeping in view the fact that the Appellants are out of business, the

Hi gh Court is requested to consider the desirability of disposing of the wit
petitions as expeditiously as possible and preferably within a period of two
nonths fromthe date of ‘communi cation of this order. The Chief Justice of

the H gh Court, having regard to the inportance of the question, may al so
consider the desirability of getting the matter heard out and di sposed of by a
Di vi si on Bench.

The Appellants are entitled to costs throughout. Counsel fee assessed
at Rs. 25,000/--in each appeal




