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PETI TI ONER
M S. TH AGARAJAR CHARI TI ES, MADURAI

Vs.
RESPONDENT:
THE ADDI TI ONAL COWM SSI ONER OF | NCOVE TAX AND ANR
DATE OF JUDGVENT: 24/ 04/ 1997
BENCH

K. S. PARI POORNAN, K. VENKATASWAM , B. N. KI RPAL

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
Par i poor nan, J.
The appellant « is a trust. The ~Trust was created on
4.6.1962. The trust called "Thiagarajar Charities" is an

assessee to incone tax. In this batch of ~appeals, we are
concerned with the three assessnent years 1964-65, 1965-66
and 19966-67. A common guestion of law arises for

consi deration herein. The |Inconme-tax Appellate Tribuna
referred two identical questions of |awfor the above three
years, to the High Court of Mdras for its decision. The
guestions of lawreferred for the above three years are as
foll ows: -

"Whet her on a proper construction

of the trust deed dated 4.6.62, the

Tribunal was right in holding that

the objects of the trust are not

for charitable purposes within the

neani ng of the said expression as

defined in Section 2(15) of the

I nconme tax Act, 1961, and that

consequently its income for the

assessment years 1964-65 and 1965-

66 is not exenpt from tax under

section 11 of the |Inconme-tax Act

1961?"

"Whet her on a proper construction

of the trust deed dated 4.6.1962

the Tribunal was right in holding

that the objects of the trust are

not for Charitable purposes within

the neaning of the said expression

as defined in Section 2(150 of the

I ncome-tax Act, 1961, and that

consequently its income for the

assessnment year 1966-67 is not

exenpt fromtax under Section 11 of

the Incone tax Act, 1961?"

(enphasi s suppli ed)

2. The Incone-tax Appellate Tribunal as also the Hi gh

Court of Madras held that the incone derived by t he
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assessee from the business carried on by it, though held
under trust could not be said to be exenmpt fromtax under
Section 11 of the Income-tax Act. The High Court rendered
the decision by a comon judgnment dated 23.12.1977 in
T.C.Nos. 182 and 252/74. This Court by order dated 3.3.1980
in S.L.P @Nos. 2453-2455/79 granted special |eave to appea
to the assessee-appellant to file the appeals from the
j udgrment of the Madras Hi gh Court aforesaid. That is how the
present appeals are before us.
3 The short question that arises for our consideration in
this batch of cases is, whether the appellant-assessee-trust
is entitled to exenption under Section 11 read with Section
2(15) of the incone-tax Act, 1961, as the relevant
provi si ons stood then

2(15) "charitable purpose" includes relief of the poor
education, nedical relief, and the advancenent of any other
obj ect of general public utility-not involving the carrying
on of any activity for profit.”

Section 11, as originally enacted, was couched in the
fol |l owi ng terns:

"(1) Subject to the provisions of

sections 60 to 63, the  follow ng

i ncome shall not be included in the

total income of the previous year

of the person in receipt of the

income- (a) incone derived from

property held under trust wholly

for charitable or rel i-gi ous
purposes, to the extent to which
such income is ~accunul ated for

application to such purposes in
India, to the extent to which the
incone so accumulated is not in
excess of twenty five per cent of
the incone fromthe property or
rupees ten thousand, whichever is
hi gher;

(b) inconme derived from property
hel d under trust in part only for
such purposes the trust having been
created before the comencenent of
this Act, to the extent to which
such incone is applied to such
purposes in India, to the extent to
which the income so set apart s
not in excess of twenty-five per
cent of the income from the
property held wunder trust in part;
(c) incone from property held under
trust- (i) created on or after the
1st day of April, 1952, for
charitabl e purposes which tends to
promote international welfare in
which India is interested, to the
extent to which such income is
applied to such purposes outside
I ndia, and

(ii) for <charitable or religious
pur poses, created before the 1st
day of April, 1952, to the extent
to which such incone is applied to
such purposes outside India:

Provi ded that the Board, by genera
or special order, has directed in
either case that it shall not be
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included in the total inconme of the
person in recei pt of such incone.
Expl anation.-For the purposes of
clauses(a) and (b), in conputing
twenty-five percent of the income
from any such property as is
referred to in the said clauses for
any previous year, the incone from
such property for t he year
i medi ately preceding the previous
year may be adopted, if that income
is higher than the income for the
previ ous year.

(2) Were the persons in receipt of
the incone have conplied wth the
foll ow ng condi tions, t he
restriction specified in clause(a)
or- clause (b) of sub-section(l) as
respects accunul ation or’ setting
apar't ~shal | not apply for  the
period during whi ch t he sai d
conditions remain - conplied wth-
(a) such persons, have, by notice
inwiting given to the Incone-tax
Oficer in the prescribed nanner,
specified the purposes for which
the incone i's being accunul ated or
set apart and ' the period for which
the incone is to be accumulated or

set apart, which shall inno case
exceed ten years; (b) the noney so
accunul at ed or set apart i s

i nvested in any Governnent security

as defined in clause(2) of section

(2) of the public Debt Act,

1944(XVi1l of 1944), or in  any

ot her security whi ch nay be

approved by the Central Governnent

in this behalf.

(3) Any incone referred to in sub-section (1) or sub-
section (2) as is applied to purposes other than charitable
or religious pur poses as aforesaid or ceases to be
accunul ated or set apart for application thereto or-is not
utilised for the purpose for which it is so accumulated in
the year inmediately following the expiry . of ~the _period
allowed in this behalf shall be deenmed to be the incone of
such person of the previous year in which it is so applied,
or ceases to be so accumrul ated or set apart or; as the case
may be , of the previous year imediately follow ng the
expiry of the period aforesaid.

(4) For the purposes of the section property held under
trust’ includes a business undertaking so held, and where a
claimis made that the incone of any such undertaki ng shal
not be included in the total inconme of any such undertaking
shall not be included in the total incone of the persons in
recei pt thereof, the Incone-tax O ficer shall have power to
deternmine the incone of such undertaking in accordance wth
the provisions of this Act relating to assessnent; and where
any income so determ ned is in excess of the income as
shown in the accounts of the undertaking , such excess shal
be deened to be applied to purposes other than charitable
and religious purposes and accordingly chargeable to tax
wi thin the nmeani ng of sub-section(3)."

(enphasi s suppli ed)
4. The Trust Deed dated 4.6.1962 is to the follow ng
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ef fect:

"This Indenture of Trust nmade this Fourth day of June,

1962 by

(1) Sri Karunuttu Thiagarajan Chettiar, son of

Mut hukar uppan Chettiar, Hindu, Nattukottai Chettiar

son of

Sri Karumuttu Thiagarajan Chettiar, Hindu,

Natt ukottai Chettiar, all residing at " Meenaksh
Ni | ayant', Tirupparankundram Road, Madurai, hereinafter
referred to as "the Authors of the Trust".

Whereas the Authors of the Trust are desirous of

foundi ng a
and objects

Public Charitable Trust for the purposes, ends
herei nafter set forth.

And whereas for such charitable purposes, the Authors
have set apart a sumof Rs. 11,000/- (Rupees El even Thousand
Only) and declare hereby that the said sumshall formthe
nucl eus of the Trust.

NOW THI S | NDENTURE W TNESSETH AS FOLLOWS:

1. The
her ei nafter
referred to
her ei naf t'er

a) To

Aut hors hereby create a Public Charitable Trust
referred to as TH AGARJAR CHARI TI ES (herei nafter
as the Trust) for the purposes, ends and objects
fol | owi ng:

establish, maintain run

devel op, inprove, extent, grant
donations for and to aid and assi st

in the establishment, naintenance,
runni ng, devel opment, i nprovenent
and ext ensi on of El ement ary
School s, Secondary Schools, High
School s, Col I'eges, Uni versities,
Wor kshops, Weavi ng, i ndustri al

technol ogi cal and other Art, Craft
and Science Institutes, Schools and
Institutions of Tamil or snskrit
| earni ng, Hostels for the benefit
of students and generally all kinds
of educational institutions whether
general , techni cal , vocat i onal

pr of essi onal or of ot her
descri pti on whatsoever for t he
wel fare and wuplift of the genera

| ndi an
awar d

st udy,
all or
(b) To

Public and to institute and
scholarships in India for
research, apprenticeship for
any of the said purposes.
establish, mintain, run

devel op, inprove, extend, grand
donations for and to aid and assi st

in the

est abl i shnent, mai nt enance

runni ng, devel opnent, i nprovenent
and extension of libraries reading

roons,

recreation centres and al

other facilities as are calcul ated
to be of use in inparting education

to the Indian Public.
(c) To establish, maintain, run
devel op, inprove ext end, gr ant

donations for and to aid and assi st

in the

est abl i shmrent, mai nt enance

runni ng, devel opnent, inprovenent,

and

ext ensi on of Hospi t al ,

clinics, dispensaries. sanateria,
maternity hones and all simlar
insitutions as will afford
treat nent , cure, rest,
recuperation and ot her allied
advant ages in t he way of
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al | evi ating t he sufferings of
humani ty.
(d) To build, erect and construct
and to aid and assist in the

bui |l ding erection and construction

of houses, tenenents and pl aces of

resi dence for the poor, needy and

defectives and to afford them al

conforts and conveni ences.

(e) To conduct poor feeding and

generally to give food and cl ot hi ng

to the poor, needy and defectives

and to afford relief. to people in

di stress and af f ect ed by

eart hquake, flood f am ne,

pestil ence and other accidents and

conduct or grant donations for the

support of the i nmat es of

or phanages.

(f) To hel p, assist and give aid to

the fathers, or other natura

guardi ans, or near relatives or

i ndigent and unmarried girls for

the marriages of such girls.

(g) To engage in, carry on , help

aid and assist and pronote, rura

reconstruction wor Kk, cottage

i ndustry and all other mtters

i nci dental thereto in India-

(h) The above objects shall be

i ndependent of each other and the

Board of Trustees as hereinafter

constituted may, fromtinme to tine,

apply the Trust properties in

carrying out all or any of the

af oresaid objects of the Trust as

they may deemfit.

2. The Authors do hereby constitute thensel ves as the
First Trustees of the Trust for their lives. On the death of
any of the Authors of the Trust, his senior nost nmale |inea
descendent shall succeed as Trustee in his place for his
life. The said Trustees shall have authority at any tine
and from time to appoint or coopt other persons not
exceeding four to be Trustees to act along with thensel ves.

3. The Trust properties shall consist of the sumof Rs.
11, 000/ - provi ded to the Trust by the Authors as
herei nbefore nentioned and all and every other noneys and
properties gifted conveyed and transferred to the Trust by
any person whatsoever for the purpose of carrying out the
objects of the Trust hereby created and shall also include
any income derived by the investnment of Trust properties

shal I include any busi ness undertaking held or carried on by
the Trust Properties and in particular, the expression Trust
properties shall include any business undertaking held or

carried on by the Trust.

4. Sri Karumuttu Thiagarajan Chettiar shall be the
first Managing Trustee and he shall hold office for life,
unl ess he voluntarily relinquishes the office and thereafter
the senior npst ampngst the remmining Authors, failing which
the senior-nost mmle lineal descendent of Sri  Karunuttu
Thi agaraj an Chettiar shall becone the Managi ng Trustee and
such Managi ng Trustee shall hold office for his life.

5. The termof office of a Trustee save that of the
Aut hors of the Trust, their descendants as nmentioned in
clause 2 and the Managi ng Trustee shall be three years from
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the date of his appointnent but he shall, in the discretion
of the other Trustees, be eligible for re-appointnent.

6. Wienever any person appointed as Trustee disclainms
or any such Trustee either original or substituted dies or
is for a continuous period of six nonths absent from Indian
Union or |eaves Indian Union for the purpose or residing
abroad or desires to be discharged fromthe Trust or refuses
or becones in the opinion of a principal Cvil Court of
original jurisdiction wunfit or personally incapable to act
in the Trust or accepts as inconsistent trust or is
ot herwi se disqualified. a new Trust or accepts as
inconsistent trust or is otherwise disqualified a new
Trustee may be appointed in his place by the Managing
Trust ee with the approval of the majority of the renmining
Trustees, if any.

7. All  the Trustees including the Managi ng Trustee for

the time bei ng of the Trust shall be referred to
collectively as ~the Board of Trustees and the Board of
Trustees shall- have the following powers in regard to the

i nvest ment of all or any part of the Trust properties.

(a) To invest in any securities of

the Central or State Government.

(b) To invest in the purchase of

any | easehold ‘or freehold | ands or

buil dings and/ in‘the construction

of any buil dings any | and bel ongi ng

to the Trust.

(c) To invest in Fixed Deposits,

Current or other accounts -in any

Schedul ed Bank.

(d) To invest in shares, debentures

or bonds of any public Conpany or

corporation incorporated in India.

(e) To invest in any business

undert aki ng of what soever nature to

be carried on by the Trust.

(f) To i nvest noneys in any

busi ness undert aki ng for t he

pur pose of acquiring and carrying

on any busi ness undertaking such as

Managi ng Agency, Selling Agency or

Pur chasi ng Agency of any Conpany,

or Corporation in India.

Provi ded that nothing herei nbefore contained shall be
deened to authorise any of the Trustees for the tinme being
to advance any of the Trustees for the tine being to advance
any of the Trust properties as | oans to any of the Trustees.
Such business undertaking nmay be carried on individually by
the Trust or in partnership or in conbination with any other
PErson Or PersSONS. . ... ......uuiiiiiennenn.. "

(Clauses 8 to 31 have been omitted as they are not
rel evant.)

"32. The Dbusiness of the Board of Trustees shall be
dealt with either at the nmeetings of the Board of Trustees
or by resolution in circulation..................... "
(enphasi s suppli ed)

(Causes 33 to 36 have been omitted as they are not
rel evant.)

5. A True copy of the Resolution of the Trust Board
dated 6.6.1962 avail abl e at pages 30-31 of the Paperbook, is
to the follow ng effect:

"True copy of the resolution dated

6. 6.1962. True copy of t he

resol uti on passed by the board of

Trustees at the Meeting held on 6th
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June, 1962 " MEENAKSH ",

Ti rupear ankundram Road, Maduria at

1AM

PRESENT:

1. Sree Karurmuttu Thi agar aj an
Chetti ar

2. Sri T. Sundaram Chetti ar

3. Sree T. Mani ckavasagam
Chettiar.

Sree Karunuttu Thi agaraj an Chettiar

took the Chair

The fol | owi ng resol ution wer e

unani nousl y passed:

1.

2. Resolved to undertake and carry

on th
sal e
cloth
whol e
Manag
aut ho
st eps
3. Re
Kri sh
Trust
and t
contr
cotto
ot her
futur
execu
beha

6. Th

e business of purchase and
of cotton, cotton wyarn and

or ot her fibres bot h
sal e and retail and t he
ing Trustee be and is hereby

rised to take the necessary

in this behalf.

solved to appoint sree T.W.

nanoorthy as Manager of the

and to the Business aforesaid

o authorise himto enter into

acts for purchase and sal e of

n, cotton '‘Yarn and C oth ~or

fibres both for ready and

e delivery ~and to sign and
te all contracts on t hat
f fromtine to tine."

(enphasi s suppli ed)

e Board Trustees conmenced and carried on busi ness
in the purchase and sal'e of cotton yarn as per the
resolution of the Board -dated 6.6.1962, quoted
her ei nabove. For assessment years 1964-65 and
1965-66 the relevant ‘previous years being the
periods from 4.6.1962 to 31.5.1963 and from
1.6.1963 to 31.5.1964 respectively, the assessee
field returns disclosing "nil" incone, thought,
according to the profit and loss account, it had
made a profit of Rs.8,72,550/- and Rs. 13, 14, 269/~
respectively. The assessee clainmed that the
busi ness carried on by it and from out of which it
had derived income was on e held under Trust and
since the Trust was for charitabl e purposes, the
i ncome was exenpt fromtax under Section 11 of the
Act . The Claim was rejected by the  Incone-tax
officer. He determined the total inconme as
Rs. 8, 72,550/ - for the assessnent year 1964-65 and
Rs. 13,14,269/- for the assessment year 1965-66.
In appeal s, the Assistant Appellate Conmi ssioner
by his orders dated 29.9.1969 and 22.4.1970 uphel d
the plea of the assessee and directed the | ncone-
tax Oficer to grant exenption . In further
appeals filed by the Revenue, the Appellate
Tri bunal held that the obj ects covered by
par agraph(1) clause(g) of the Trust Deed did not
fall under the head "relief of the poor". The
Tribunal further held that the objects covered by
clause (g) would be covered by the fourth linmb of
Section 2 (15) of the Act, nanmely, "object of
general public Utility" and held that the objects
stated in paragraph (1) clause (g) of the Deed
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i nvol ved carrying on of and activity for profit,
and applying the test Ilaid down by a decision of
the Kerala High Court in C.1.T v Indian Chanber of
Conmerce, (80 |ITR 645) Concluded that the incone
derived by the assessee fromthe business carried
on by it, though held under Trust, could not be
said to be exenpt fromtax under Section 11 of the
Act. Al the authorities authorities followed the
deci sion rendered for the earlier assessment years
1964- 65 and 1965-66 for the subsequent assessnent
year 1966-67 wi thout further discussion. The
Ref erences made to the Hi gh Court of Madras for

all three years were considered together and
agreeing with the Tribunal, the H gh Court held
t hus:

....But clause (g) ~provides for
the Trust carrying on cottage
i ndustries and there is nothing in
the trust” deed to show that there

is no profit not.i ve.
....................... W are,
therefore, of the opinion that the
obj ect of the Trust is al so

carrying on an activity for profit

( enphasi s 'supplied)

The High Court proceeded further

and held as fol lows: -

..... In the present case t he
obj ect nentioned in clause (g) is
one of general public wutility and
it involves the carrying on of
activity for profit , nanmely the
busi ness of purchasing and selling
cotton, cotton vyarn and cloth and
other fibres, wholesale or retail
whi ch necessarily inplies a/notive
for profit. It would not  fal
within the neaning of "Charitable
pur pose" nentioned in Section 2(15)
of the Income Tax Act, 1961. In the
present case the Trustees have
absol ute discretion to utilise the
funds of the Trust to the one or
the other of the several objects of
the Trust....... ... ... ... ... ... "

(enphasis supplied)

In comng to the above conclusion, the H gh Court of
Madras followed a Full Bench decision of the Hi gh Court of
Kerala in Commi ssi oner of I ncome  tax, Kerala v.
Dhar amadeepti (100 ITR 375). It was held that the Trust is a
non-charitable Trust and the inconme realised by the Trust
fromits business in cotton , cotton yarn , cloth etc. for
the assessment years 1964-65 to 1966-67 is not exenpt from
tax under Section 11 of the Act.

7. W heard counsel, At the outset, we should highlight
one aspect, It appears that there is some patent nistake or
confusion in the approach made by the H gh Court . The Trust
Deed dated 4.6.1962 clause 1(g) is to the follow ng effect:

"(g) To engage in , carry on, help,

aid and assist and pronote rura

reconstructi on work, cottage

i ndustry and all other nmatters

i ncidental thereto in India-"

(enphasi s suppli ed)
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The trust <carried on the business of purchasing and

selling cotton, cotton vyarn, cloth and other fibres

whol esale and retail, not in pursuance to clause (Q)

aforesaid, but in pursuance to the power vested in it under
clause 7(e) read with clause 32 of the Trust Deed , which
are to the follow ng effect: -

7.(e) "To invest in any business

undertaki ng of whatever nature to

be carried on by the Trust."

32. " The business of the Board of

Trustees or by resol ution in

circulation.”

(enphasis supplied)

Pursuant to the above power vested in the Trustees, a
Resol ution Dated 6.6.1962, quoted in this judgnment, was
passed by the Board which enabled the Trust to undertake and
carry on the business of purchasing and selling cotton,
cotton yarn and other fibres both wholesale and retail etc.
It is | patent that the H gh Court of Madras wongly assuned,
that it isin pursuance of ~clause 1(g) of the Trust Deed,
The Busi ness —of purchasing and selling cotton, cotton yarn
etc. was carried on by the Trust. W are afraid that there
has been a mxer-up -of clause 1(g) of the Trust Deed and
Clause 7(e) read with clause 32 of the Resolution of the
Board dated 6.6.1962. The Appel |l ate Tri bunal deni ed
exenption to the assessee-Trust sol ely based on clause 1(g)
of the Deed. The Trust Deed Vested powers on-the Trustees to
carry on any business as per clause 7(e) of the Deed. The
Board authorised the sane by a  separate Resolution dated
6.6.1962. The business so started was held under Trust. In
other words, as per <clause 3 of the Trust Deed, the
busi ness(so started or carried on) was a corpus of the
Trust. Clause 1(g) of the Deed had nothing to do with such
busi ness, W are afraid that a msreading and
m sunder st andi ng of the vital clauses of the Trust Deed and
the Resolution of the Trust Board-have resulted in the wong
approach and conclusion of the Madras H gh Court in holding
that the appellant-Trust in the present case is a non-
Charitable Trust and that the incone realised by the Trust
fromits business of cotton , cotton Yarn etc..is not exenpt
fromtax under Section 11 of the Act. The Hi gh Court of
Madras cane to the conclusion, as it did, based on a ful
Bench decision of the H gh Court of Kerla inC 1. T. V.
Dhar anadeepti (100 |TR 375). The said deci sion was reversed
by this Court in Dharnadeepti v. Commi ssioner |Incone-tax,
Kerala (114 I TR 454) . So, the very basis of the decision of
the H gh Court of Madras no | onger exists.

8. Counsel on both sides addressed el aborate argunents
based on the Trust Deed dated 4.6.1962. The short question
is, whether the objects of the Trust will fall within the
first three categories nentioned in Section 2(15) of the
Act, nanely, "relief of +the poor, education , 'nedica
relief’ or will it fall under the fourth Iinb only and even
so, its inpact herein? In interpreting or understanding the
Trust Deed one has to bear in mind the basic difference
between the corpus of the Trust, the objects of the Trust
and the powers of the Trustees. [See: Aditanar Educationa
Institution v. Additional Conmisioner of Income-tax, (1997
(1) SCALE 758); JT 1997(20 S.C. 284]

It will be useful to remenber the foll owi ng passages in
the judgnent of the Kerala H gh Court in Conm ssioner of
I ncome-tax Kerala v. Shri Shaila Industrial And Spiritua
Colony Charities [87 ITR 175 (at page 182)]:-

. It drew a distinction between the objects in
a menorandum of association and the powers taken in the
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menorandum of association to carry out those objects.
Rel i ance had been placed on a decision of the Court of
Appeal in North of England Zool ogi cal Society v. Chester
Rural District GCouncil (1959(3) ALL ER 116 C. A) which in
turn referred to a decision of the House of Lords in Cotman
v. Brougham [(1918) A.C 514 (H. L.)] Lord Wenbury
expressed the viewin Cotman v. Broughamthat there may be
included in the objects what are not real objects of the
conpany but are enabling powers to achieve the objects of
the conpany. A passage fromthe judgrment of Lord Wenbury at
page 522 may be extracted:

"The objects of the conpany and the

powers of the conpany to be

exercised in effecting the objects

are different things. Powers are

not required to be, ~and ought not

to be , specified in t he

menorandum- The ~Act intended that

the company, if it be a trading

conpany, should by its - nenorandum

define the trade, ~not that it

should specify the various acts

which it should be wi thin the power

of the conpany to do in carrying on

the trade. The Third Schedule of

the Act contains nodel forns of

menor anda  of associ ati on. These

ought to be followed. Section 118,

sub-section (1), enacts that a

those fornms or. forns as near

thereto as ci rcunst ances admt’

shall be wused in all matters to

whi ch those forms refer.

There has grown up a pernicious

practice of registering nenoranda

of association which, ‘under - the

clause relating to objects, contain

par agr aph after par agr aph not

speci fying or delimting t he

proposed trade or purpose, - but

confusing power wth purpose and

i ndi cating every class of act which

the Corporation is to have power to

do. The practice is not one of

recent growth. It was in active

operation when | was a junior at

the Bar. After a vain struggle

had to yield to it, contrary to ny

own convictions. It has arrived now

at a point at which the fact is

that the function of the nenorandum

is taken to be, not to specify, not

to disclose , but to bury beneath a

mass of words the real object or

objects of the conmpany wth the

intent that every conceivable form

of activity shall be found included

sonewhere within its terms."”

The paragraphs relied on by counsel on behalf of the
revenue can be treated as powers distinct fromthe primary
obj ects of the conpany and they are neant to enable the rea
pur poses being achieved. The nmenorandumin question is one
wherein there has been a mingling of real objects with
powers. The real obj ects disclose charitable purposes and
the powers taken are nerely to carry out the objects.”
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(enphasi s suppl i ed)

[ See al so: Pennigton’s Conpany Law (6th Edn.) page 13;
Pal mer’s Company Law (25th Edn.) Vol. | para 2.606, wherein
the | aw has been di scussed in detail.]

9. The objects of the Trust have been clearly stated in
paragraph 1 of the Trust Deed. The main purpose and objects
of the Trust are education, nedical relief and poor relief.
In that behalf, the Trust has been authorised to establish,
maintain, run etc. educational institutions, technol ogica
and other institutes for the welfare and wuplift of the
general Indian public; to assist in the establishment and
runni ng of hospitals, clinics and dispensaries etc, to
assist in building and ‘erection of houses and places of
resi dence for the poor; and to afford relief to the poor by
giving food, <clothing and to help themin distress during
eart hquake, fl ood f am ne, pestil ence etc. In this
connection, we should notice <clause 1(g) which is to the
fol |l owing effect:

"(g) 'To -engage in, carry on, help,

aid ‘and assist and pronote rural

reconstruction wor K, cottage

i ndustry and all~ other mtters

i ncidental thereto inIndia-"

Though this sub-clause is included anbng the "objects
clause", it is, really only a power. The | anguage enpl oyed
in clause 1(g) itself suggests that it is a power vested in
the Trust to engage and pronote etc. rural reconstruction
work, cottage industry and all other matters incidenta
thereto, A three-nmenber Bench of this Court in Dharmadeept
v. CI.T. Kerala (114 I TR 454) construed clause 3(b) of the
Deed in the said decision, —specified anobng the objects
cl ause, as one really vesting powers, ~incidental or
ancillary to the attainment of the nain-objects in clause
3(a) therein, in the appropriate authority. (See page 458).
We should also bear in mnd that this power is so vested in
this case, to effectuate the objects contained in clause
1(a) to establish, maintain schools, colleges, workshops

i ndustrial, technological and other institutes ‘etc. "of
What ever description for the welfare and wuplift of the
general Indian Public". "Rural reconstruction”, necessarily

i nvol ves the uplift of the rural masses, and is directed for
the welfare of such people. Myjority of such persons bel ong
to the "poor(or poorer) segnents of the society". Simlarly
"cottage industry" is associated with the idea of a small,
sinple enterprise or industry in which enployees, work in
their own houses or in a small place gathered together for
the purpose, using their own equipnents and is usually found
in rural areas/places or so carried on, by the poor(or
poorer) section of the society. In substance,  the above
activity, specified in clause (1)(g) is to afford "relief to
the poor". W understand clause 1(g) of the Trust Deed dated
4.61962 as only vesting a power in the Trustees to do
certain things to effectuate the main objects of the Trust

contained in clause 1(a) of the Deed - to start, run

devel op, educational, technical, vocational and other
institutions and institutes for the welfare and uplift of
the general Indian public. The power so vested in the

Trustees under clause (g) cannot be called as "the objects’
of the Trust. So understood, we have no hesitation to hold
that the Income-tax Appellate Tribunal and also the High
Court erred in construing clause (g) aforesaid as "object”

of the Trust enabling it to carry on a business with a
profit notive. Looked at froma different angle , and in the
alternative, it is clear that the business of purchasing and
selling cotton, cotton yarn, cloth and other fibres etc,
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was held wunder Trust; the said business was started in
exercise of the powers vested in the Trustees under cl ause
7(e) read with clause 32 of the Resolution dated 6.61962 and
inview of clause 3 of the Deed it is the "corpus" of the
Trust in reality, It is not and object of the Trust. so, it
cannot be said that the trust is carrying on (business)- an
activity for profit. The business - corpus - property held

under trust - produces or results in inconme, |ike any other
property. That 1is all . The business is only a "neans of
achieving the "object" of the Trust ; it is a nediumthrough

which the "objects" are accomplished. In this view, the
entire approach nade by the Appellate Tribunal as also by
the High Court fails to give due effect to the Trust Deed as
a whole and is palpably erroneous and the resultant
conclusion is vitiated, in denying the exenption to the
appel lant Trust. We hold accordingly .

10. Counsel for ~the apppellant-assessee drew our
attention to a decision rendered by a constitution Bench of
this court in Additional Conmi ssioner of Incone-tax,

Gujarat v. ~Surat  Art Silk cloth Manufacturers Association
[(1980) 121 ITR 1], and contended that the domi nant purpose
as could be gleaned fromthe wvarious clauses of the Trust
Deed is only to sub-serve the charitable purpose and not to
earn profit and so, the appellant-assessee is entitled, in
any view of the matter.
[even if this case falls under the fourth Iinb of Section
2(15) ] to the exenption under Section 11 of the Act . CQur
Attention was innovated to the following observations of
Bhagwati, j. (who delivered the judgnent of the majority) at
pages 25-26 of the report which is to the follow ng effect:

T The test —which has. therefore, now to be
applied is whether the predom nant object of the activity
involved in carrying out the object of general " public
utility is to subserve the charitable “purpose or 'to earn
profit. Were profit-making is the predom nant object of the
activity, the purpose, though an object of general public
utility, would cease to be a charitable purpose. But where
the predom nant object of the activity is to carry out the
charitabl e purpose and not to earn profit, it would not |ose
its character of a charitable purpose nerely because sone
profit arises fromthe activity. The exclusionary clause
does not require that the activity nust be carried onin
such a manner that it does not result in any profit. It
woul d indeed be difficult for persons in charge of a trust
or institution to so carry on the activity that the
expendi ture bal ances the incone and there is no resulting
profit. That would not only be difficult  of  practica
realisation but would also reflect wunsound principle of
managenent. We, therefore, agree with Beg J. when he said in
Sol e Trustee, Loka Sikhshana Trust's case [1975] 101 ITR
234, 256(SC) that:

"I'f the profits must necessarily

feed a charitable purpose under THE

ternms of THE trust, the nere fact

that the activities of the TRUST

yield profit wll not alter the

charitabl e character of the trust.

The test nowis, nore clearly than

in the past, the genuineness of the

purpose tested by the obligation

created to spend the noney
excl usively or essentially on
charity."

The learned judge also added that the restrictive
condition "that the purpose should not involve the carrying
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on of any activity for profit would be satisfied if profit-
maki ng is not the real object. "(enphasis supplied).

We whol |y endorse these observations."

(enphasi s suppli ed)

W are of the view that the above test is also
satisfied on the facts of this case.

11. It appears from the affidavit field by the
appel lant-turst, which is available at page 142 of the
paper book, that an aggregate sum of Rs. 16, 48,030/- was spent
for charitable purposes during the period from4th June,
1962 to 31st May, 1967. The purposes are aid to the various
col | eges, orphanages, relief to the poor and different
categories or types of ‘education. It also; appears that in
one of the assessnment years, the anmount so applied is nuch
nore than the total inconme. The facts available in the
records go to show that the profits or anmounts earned in the
busi ness fed the charitable purposes specified in the Trust
Deed. In ot her words, the ~anounts earned had been
essentially spent on charity . There can be no doubt that
profit making was not the real object of the Trust.

12. In the light of the above, we answer the question
referred to the High Court in favour of the assessee and
agai nst the Revenue. W hold that the income derived by the
assessee from the business carried on by it, held under
trust, is exenpt from income tax under Section 11 of the
Act. The comon judgnent of the Madras Hgh Court dated
23.12.1977 rendered in T.C. Nos. 182 and 252 of 1974, is set
aside and this batch of appeals allowed with costs including
Advocat es’ fees which is estimated at Rs.10,000/- in each
appeal




