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PETI TI ONER
NATH BROS. EXI M | NTERNATI ONAL LTD

Vs.

RESPONDENT:
BEST ROADWAYS LTD.

DATE OF JUDGVENT: 27/ 03/ 2000

BENCH
D. P. Wadhwa, S. S. Ahrmad

JUDGVENT:

S. SAGH R 'AHVAD, J-.

The - _appel | ant had booked a consi gnnent of 77 packages
of mul berry/natural silk garnments with the respondent for
being carried from Noida (U/P.) to Bonbay to be delivered to
Ms Jeena & Co., who were the clearing agents of the
appel l ant. The consi gnment was to be exported to the United
Kingdom as the appellant had inported raw silk free of
custom duty for manufacture of garnments, to be exported back
to the United Kingdom The goods along wth copies of
Invoice No. NBI-7493 dated 9.3.1994 were entrusted to the
respondent who issued Consignnent Not e ~No. 52330 dated
11.3.1994 to the appellant. ~Since the consignnent was not
delivered at Bonbay, the appellant wote a letter to the
respondent on 21st  of March, 1994 mentioning the
non-delivery of consignment. O March 24, 1994, the
appel l ant received a letter dated March 19, 1994 from the
r espondent through which he cane to know that the
consi gnnent which was stored at ‘a godown in Bhiwandi was
conpletely destroyed by fire. After serving legal notice on
t he respondent and after considering its reply, the
appellant filed a claim petition before the Nationa
Consumer Disputes Redressal Conmission, New Delhi (for
short, ‘the National Commission’), for recovery of a sum of
Rs. 36,12,874.60 along wth interest at the rate of 18 per
cent per annum besi des costs. The case was contested by the
respondent who filed a witten statenment in which it was
pl eaded that the goods, entrusted to them were carried by
them wth due care and were stored in a godown at Bhi wand
on the instructions of the consignee, Ms Jeena & Co.,. who
had indicated in their letter dated 14.3.1994 that since the
shipnment was to take place from C F. S Kal ambol i, the
consi gnnent may be unl oaded at Bhi wandi . The respondent
further pleaded that there was no negligence on their part
nor was there any deficiency in service. It was stated that
the fire had suddenly broken out in the adjacent warehouse
from where it spread to the godown where the appellant’s
consi gnnent was kept and, therefore, that consignnent was
al so destroyed. The respondent al so pl eaded that the goods
were carried at "OMER S RI SK" and since special premum was
not paid, they were not responsible for the | oss caused by
fire. The National Conm ssion by the inpugned judgnent
dated Septenber 2, 1996, dismssed the claim Lear ned
counsel for the appellant has contended that the respondent
is a ‘carrier’ within the neaning of Carriers Act, 1865 and,
therefore, he is liable for non-delivery of goods to the
consignee at the destination indicated to them It is
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contended that non-delivery is indicative of the negligence
on the part of the respondent and, therefore, the Nationa

Comm ssion was not justified in rejecting the claimpetition
on the ground that the goods were destroyed by fire. It is
al so contended that the goods, having been entrusted to the
respondent, for delivery to Ms Jeena & Co. at Bonbay,
could not have been diverted for being unl oaded at Bhiwand

or stored there. |In any case, since the goods were stored
in a godown which was adjacent to anot her godown in which
highly conbustible articles were kept by a third person who
owned that godown, the respondent was clearly negligent in
keepi ng the consignnent in question, which consisted of the
silk garnents, in that godown so as to expose themto fire
which wultinately engulfed not only the godown where the
conbustible material was kept but also the adjacent godown
where the appellant’s goods were negligently stored. The
findings recorded by the National Conm ssion that the goods
were diverted at the instance of Ms Jeena & Co. for
unl oadi ng’/ at -~ Bhiwandi have al so been assail ed. Lear ned
counsel flor-the respondent has, on the other hand, contended
that the goods were entrusted to the respondent for being
carried fromNoida (U P.) to Bonbay at "OMER S RI SK' as the
appel | ant had not agreed to pay higher freight, as indicated
in the terms of contract and was content with the goods

being carried at "OMNER' S RISK'. It is contended that since
the goods were booked at "OMER S RI SK*, the respondent was
not liable for loss of those goods. It is contended that in

his capacity as ‘carrier’, the respondent had taken ful

care of the goods entrusted to himby the appellant and
since the goods were directed to be unl oaded at Bhiwandi on
the instructions of the consignee, it could not be said that
the respondent was negligent in any nanner. ~The goods were
stored in the appellant’s own warehouse.” It s another
matter that in the adjacent godown, ~highly conbustible
articles were stored which suddenly caught fire resulting in
the 1 oss of the appellant’s goods. ~The outbreak of the fire
was sudden and it could not be controlled in spite of the
services of the fire-brigade which were requisitioned by the
respondent who had duly informed the appellant not only of
the fact that the goods were diverted at the instance of
consignee but also that they were conpletely destroyed by
fire in the adjacent godown which had unfortunately spread
to the godown where the appellant’s goods were _stored.
Rights and liabilities of common carriers are indicated  in
the Carriers Act, 1865 [for short, the "Act"]. The Preanble
of the Act provides as under:- "WHEREAS It i s expedi ent not
only to enable comon carriers to limt their liability for
loss of or damage to property delivered to them to be
carried but also to declare their liability for |oss of, or
danage to, such property occasioned by the negligence or
crimnal acts of thenselves, their servants or -agents."
Section 3 of the Act provides that a conmon carrier | would
not be liable for 1loss of, or danmge to, the property
delivered to it if its value exceeds one hundred rupees and
it is of the description contained in the Schedule to the
Act, unless the person delivering such property to be
carried, expressly declares to such carrier the value and
description thereof. That is to say, if the value of the
property, delivered to the common carrier, is of nmore than
hundred rupees, the person entrusting the property to the
carrier, nust disclose and declare to such carrier the val ue
and description of that property. The other Sections which
are relevant for purposes of this case are Sections 4, 5, 6,
8 and 9 which are set out below - "4. For <carrying such
property payment may be required at rates fixed by carrier.-
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Every such <carrier my require payment for the risk
undertaken in carrying property exceeding in value one
hundred rupees and of the description aforesaid, at such

rate of charge as he may fix : Proviso. Provided that, to
entitle such carrier to paynent at a rate higher than his
ordinary rate of charge, he shall have caused to be

exhibited in the place where he carries on the business of
receiving property to be carried, notice of the higher rate
of charge required, printed or witten in English and in the
vernacul ar | anguage of the country wherein he <carries on

such busi ness. 5. The person entitled to recover in
respect of property lost or danaged may al so recover npney
paid for its carriage. - In case of the |oss of or damage

to property exceeding in value one hundred rupees and of the
description aforesaid,  delivered to such carrier to be
carried, when the value and description thereof shall have
been decl ared and paynent shal l- have been required i n nanner
provided for by this Act, the person entitled to recover in
respect of such loss or damage shall also be entitled to
recover . ‘any noney actually paid to such carrier in
consi deration —of such risk as aforesaid. 6. In respect of
what property liability of carrier not limted or affected
by public notice.- The liability of any common carrier for
the loss of or damage to any property (including container

pallet or simlar /article of transport used to consolidate
goods) delivered to himto be carried, not being of the
description contained in the scheduleto this Act, shall not
be deened to be limted or affected by any public notice;
but any such carrier, not being the owner of a railroad or
trantroad constructed under the provisions of Act XXII of
1863 (to provide for taking land for works of public utility
to be constructed by private persons or Conpanies, and for
regulating the construction and use of works on ‘land so
taken) may, by special contract, signed by the owner of such
property so delivered as |ast aforesaid or by some person
duly authorised in that behalf by such owner, limt his
liability in respect of the same." 8. Common carrier |iable
for |loss or damage caused by neglect or fraud of hinself or
hi s agent.- Notwi thstandi ng anyt hi ng herei nbef ore contai ned,
every common carrier shall be liable to the owner for |oss
of or damage to any property (including container, pallet or
simlar article of transport used to consolidate goods)
delivered to such carrier to be carried where such loss or
danage shall have arisen fromthe crimnal act” of the
carrier or any of his agents or servants and shall also be
liable to the owner for |oss or damage to any such property
other than property to which the provisions of ~section 3
apply and in respect of which the declaration required by
that section has not been made, where such | oss or ~damage
has arisen fromthe negligence of the carrier or any of his

agents or servants. 9. Plaintiffs, in suits for '|oss,
danmage, or non-delivery, not required to prove negligence or
crimnal act.- In any suit brought against a comon carrier

for the 1oss, damage or non-delivery of goods (including
containers, pallets or simlar article of transport used to
consol idate goods) entrusted to himfor carriage, it shal

not be necessary for the plaintiff to prove that such | oss,
danage or non-delivery was owing to the negligence or
crimnal act of the carrier, his servants, or agents."
Section 4 contenplates the rates fixed by the carrier for
carrying the property entrusted to it to the place indicated
by the consignor. The Proviso to this Section contenpl ates
a still higher rate than the ordinary rate of charge for
carrying the goods. The only requirenent is that the
carrier should have exhibited at the place of his business a
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notice indicating the higher rate of charge required for
carrying the goods. Section 5 provides that where the
property entrusted to the carrier is lost or danmaged, then
the owner thereof would be entitled not only to recover the
damages for the |oss or damage to the property, but he wll
al so be entitled to recover any anobunt which m ght have been
paid to the carrier as a consideration for carrying the
goods. Section 6 speaks of unlimted liability of the
conmon carrier in respect of goods, not being of the
description contained in the Schedule to the Act. It is
provided that the Iliability shall not be deened to be
l[imted or affected by any public notice. Section 8
provides in specific terns that where any property is
ent rusted to any carrier for being carried to t he
destination indicated by the owner thereof, the carrier
shall be liable for |oss or damage caused by neglect or
fraud of the carrier orits agent. Section 9 provides that
in a suit for recovery of damages for |loss or non-delivery
of the goods, the burden of proof would not be on the
plaintiff. to establish that 1oss or danage or non-delivery
was caused owing to the negligence or crimnal act of the
carrier, his servants or agents. Learned counsel for the
appel | ant has contended that under Section 151 of the Indian
Contract Act, the carrier as a bailee is bound to take as
much care of the /'goods bailed to himas a nman of ordinary
prudence woul d, under’ simlar circunstances, take of his own

goods. It is contended that if that anpunt of care, which a
person would have taken of his own goods, is not taken by
the <carrier, it would anbunt to deficiency in service and

the carrier would be liable in danages to the owner for the
goods bailed to him Before analysing the subm ssions made
by learned counsel for the appellant, we may reproduce the
provisions of Sections 151 and 152 of the Indian Contract
Act, 1872, hereinbelow: "151. 1In all cases of bail nent
the bailee is bound to take as nuch care of the goods bail ed
to him as a man of ordinary prudence woul d, under ' simlar
circunstances, take of his own /goods of the sane bulk

quality and val ue as the goods bailed. 152. The bailee, in
the absence of any special contract, is not responsible for
the 1loss, destruction or deterioration of the thing bail ed,
if he has taken the amount of care of it described .in
section 151." These provisions, in effect, enbody the
English Common Law Rule as to the liability of  bailee

Under the English Common Law Rule, the neasure of care
required of the person to whomthe goods were bailed, was
the sane as a man of ordinary prudence woul d take of his own

goods. In other words, it was a nmere matter of negligence
on which the liability was founded. If a  person. was
negligent and did not take as nuch care as he woul d /have
taken of his own goods, he would be Iliable in -danmages.

These principles of the English Common Law Rule were also
applied in this country as indicated in the decision of the
Privy Council in Irrawaddy Flotilla v. Bugwandas (1891) 18
l.A 121 = (1891) ILR 18 Cal. 620, in which, it was, inter
alia, observed as under : "For the present purpose it is
not naterial to inquire howit was that the common | aw of
Engl and canme to govern the duties and liabilities of Conmon
Carriers throughout |India. The fact itself is beyond
di sput e. It is recognised by the Indian Legislature in the
Carriers’ Act, 1865, an Act framed on the Ilines of the
English Carriers Act of 1830." The |law was al so explained in
Hal sbury’s Laws of England, Illrd Edn., Vol. 4 at page 141
as under : "A common carrier is responsible for the safety
of the goods entrusted to himin all events, except when
loss or injury arises solely fromact of God or the Queen's
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enem es or fromthe fault of the consignor, or inherent vice
in the goods thenselves. He is, therefore, |iable even when
he is overwhel med and robbed by an irresistible nunber of
per sons. He is an insurer of the safety of the goods
agai nst everything extraneous which may cause | oss or injury
except the act of God or the Queen's enemies and if there
has been an unjustifiable deviation or negligence or other
fundanental breach of contract on his part, he wll be
liable for loss or injury due to the Queen's enemes or, it
would seem due to act of God. This responsibility as an
insurer is inmposed upon a comon carrier by the custom of
realm and it is not necessary to prove a contract between
him and the owner of the goods in order to establish

liability. Failure on the part of the carrier to deliver
the goods safely is a breach of the duty placed upon him by
the comon | aw, and therefore an action of tort Ilies

against him for such breach, the owner not being bound to
prove .any contract. ~ \Were, however, there is a contract,
liability may arise either _~at comon |law or wunder the
contract, and the contract my |imt the carrier's
responsi bility: A comon carrier-is liable for loss or
i njury caused wholly by the negligence of other persons over
whom he has no control; as where the carrier's barge runs
against an anchor  wongfully left in_ the water by a
stranger, or where the goods which he is carrying are
destroyed by accidental fire or by rats, or where they are
stolen from him even though taken by force. The genera
obligation of a comon carrier of goods to carry the goods
safely whatever happens renders it unnecessary to inport
into the contract for carriagea special warranty of the
roadwort hi ness of the vehicle or the seaworthiness of the
vessel, for if the goods are carried safely the condition of
the vehicle or vessel is inmterial, and, if they are | ost
or damaged it is necessary to inquire how the | oss or damage

occurr ed; where however, a conmon carrier of goods is
seeking relief from liability by reason of one of the
excepted perils the condition of the vehicle or vessel is
material in determ ning the question of negligence, and if
the carrier fails to prove a. sufficient and pr oper
conveyance and |oss or damage results therefromhe will be
liable, it is unnecessary to inquire how the |oss or danage
occurr ed; where however, a conmon carrier of goods is

seeking relief fromliability by reason one of the excepted
perils the condition of the vehicle or vessel is material in
determ ning the question of negligence, and if the carrier
fails to prove a sufficient and proper conveyance and | oss
or damage results therefromhe will be liables” 1In the
meantime, the Parlianment intervened and the Carriers . Act,
1865 was enacted with the result that the liability of a
conmon carrier came to be considered in the light of the
provisions contained in that Act. It is true that . Section
158 of the Indian Contract Act speaks of bailnment of the
goods for being carried on behalf of the bailor, but it is
also to be noticed that the bail nent spoken of in  that
Section is gratuitous as it is specifically provided that
“"the bailee is to receive no remuneration." That apart, the
definition of ‘bailnment’ as set out in Section 148 of the
Indian Contract Act nay be said to be wi de enough so as to
cover ‘entrustment of goods’ to a carrier for carriage. But
as pointed out above, with the enactnent of Carriers Act,
1865, the extent of liability of the carrier has to be found
in that Act. The question of liability of a comon carrier
was consi dered by various H gh Courts in subsequent
deci si ons. In The British & Foreign Marine Insurance Co.
V. The | ndian General Navigation and Railway Co. Ltd.,
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Cal cutta Weekly Notes (15) 226, the Calcutta Hi gh Court held
that the relative rights and liabilities of comobn carriers
and those for whom they carry are outside the Indian
Contract Act and are governed by the principle of the
English Common Law as nodified by the Carriers Act of 1865.
A comon carrier, therefore, inlIndiais subject to two
distinct classes of liability, the one for the |osses for
which he is liable as an insurer, and the other for |osses
for which he is liable under his obligation to carry safely.
Speaki ng generally, the first of these are insurable risks
from which the el enent of default is absent, the second are
ri sks of conveyance in which that elenment is present. The
Carriers Act of 1865 has in sone degree nodified this
position. The Court was also of the opinion that the effect
of Sections 6, 8 and 9 of the Carriers Act of 1865 is that
the liability of a conmon carrier for the |oss of goods, not
being of the description contained in the schedule to the
Act, may be limted by special contract signed by the owner
save where such loss shall have arisen fromthe negligence
or crimnall act  of the carrier or any of his agents or
servants. The extent of liability of a common carrier also
cane to be considered by the Assam H gh Court in River Steam
Navi gati on Co. Lt d. & Anr. vs. Syam Sunder Tea Co.
Ltd., AIR 1955 Assam 65, wherein it was laid down as under
"The comon | aw of England regulating the responsibility of
conmon carrier was in force at the tinme of the passing of
the Carriers Act (Act 3 of 1865) and is still in force in
this country, being alnost unaffected by the provisions of
the I ndian Contract Act. Section 6 Carriers Act, to which
have referred earlier, enables the common carrier to limt
his liability by a special contract; otherw se the
liability which the common |aw i nposesis there. Even the
special contract contenplated by S.6 would be of no avai
where the 1o0ss or damage has been caused by negligence or
any crimnal act on the part of the carrier or his agents or
servants. \ere the |oss or damage arises fromany crimna
act of the carrier or any of his agents or servants, the
comon carrier shall be liable to the owner for the |oss or
damage, and S.9 of the Act relieves the plaintiff from the
burden of showing that the | oss or danage or non-delivery
was owing to any such negligence or crimnal act. These
sections, therefore, recognise the comon law doctrine, save
in so far as the liability islimted by sone specia
contract, as provided by S.6. Therefore, even if it were
found that the defendants took as much care of the goods as
a man of ordi nary prudence woul d, under simlar
circunst ances, the defendants would be liable if the |oss
was not occasioned by any act of God or the King' s enem es,
which, in case of republican States, would nmean the enenies
of the State. There is a third exception recognised /where
there is sone intrinsic vice or defect in the goods
thenselves or where they are of a perishable nature. The
l[iability of the ‘carrier’ is not that of a mere bailee, as
defined by Sections 151 and 152 of the Indian Contract Act.
The extent of his liability is very often described as the
liability of an insurer against all risks; but it is not a
guestion of any contract to insure and no contract of any

i nsurance has to be made out. |If, therefore, the boat, ship
or steamer sank on account of its having struck upon some
snag and the cargo was lost, that may be a nere ‘peril of
navigation’, but not an act of God, and the steaner
conpanies would still be liable even if, under t he
ci rcunst ances, they were found to have acted with reasonabl e
care and prudence." In P.K Kal asanmi  Nadar v. K

Ponnuswam Mudaliar & O's. AIR 1962 Madras 44, in which thé
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earlier decision of the Privy Council in I rrawaddy
Flotilla's case (supra) was relied upon, it was held that
where 1oss has occurred to cotton bales in transit, cotton
being one of the goods not nentioned in the schedule to the
Carriers Act, 1865 and in respect of which the liability of
the common carrier is not limted by a special contract, the
owner of the goods in a suit against the common carrier for
| oss, damage, or non-delivery of articles or goods entrusted

to the carrier is not required to prove negligence; t he
reason is that the liability of a common carrier is that of
an insurer. It, therefore, follows that, notw thstanding

the fact that there is no negligence on the part of the
conmon carrier, he is |iable to conmpensate the owner of
goods for the loss of the goods that occurred during the
transit thereof by thelorry belonging to the carrier. In
anot her Madras decision in Messrs Konda Rm Eswara lyer &
Sons, Madurai & O's. vs: Messrs Madras Bangal ore Transport
Co., Madurai & Os. AR 1964 Madras 516 it was held as
under : /"The liability of a common carrier is not limted
only to negligence. |In the case of |oss or danage he cannot
plead that he has exercised all reasonable diligence and
care. He nust be liable in spite of taking all due care and
precautions. As Chief Justice Hale observed in Mrs v.
Slew (1672) 1 Vent 190 at p.239 -- "And if a carrier be
robbed by a hundred nen, he is never the nore excused." Thus
the general principle of the conmon law is a common carrier
is insurer of goods which he contracts to carry and he is
liable for all loss of, or injury to those goods while they
are in the course of transit unless such loss' or injury is
caused by the act of God or by the State enemies or is the
consequence of inherent vice in the thing carried or 1is
attributable to consignor‘s own fault.™ It was further held
as under : "The lawis the sanme in India. ~The Carriers Act
No. 1l of 1865 is framed on the sane I'ines of the English
Carriers Act of 1830." The Bombay H gh Court in Hussai nbha
Mulla Fida Hussain v. Mtilal Nathulal & Anr. AR 1963
Bonbay 208, held that the liability of common carriers under
the Conmon Law and the Carriers Act, 1865 is not affected by
the provisions of the Contract Act and by law comon
carriers are liable as insurers of goods and they are
responsible for any injury caused to the goods delivered to
them howsoever caused except only by act of God or action
of alien enemes. The Court further held that no proof of
negligence 1is, in such a case, needed and the def endant has
to establish the exception. The Assam and Madras deci sions
as also the Privy Council decision referred to above were
relied upon. To the sanme effect is the decision of the
Raj asthan Hi gh Court in Vidya Ratan vs. Kota Transport Co.
Ltd. AIR 1965 Raj. 200. In RRN Ramalinga Nadar/ vs.
V. Narayana Reddi ar AIR 1971 Kerala 197, it was hel d as under
"A comon carrier is not a nmere bailee of goods entrusted
to him He is an insurer of goods. He is answerable for
the loss of goods even when such loss is caused not by
either negligence or want of care on his part, act of God
and of King's enenies except ed. This arises because
responsibility attached to the public nature of the business
carried on by him He holds out as a person who has the
expertise and the facilities to conduct the business of

transport; consequently he is treated as an insurer of the
goods and is answerable for its loss. This concept as to
the liability of a commopn carrier has been applied in India
uniformy. The rule of the Roman law as to the liability of
a carrier is different. It does not conceive of an absolute

liability as in the English Common Law and the rule of the
Roman Law has been adopted by nany States in the continent.
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The extent of liability of a bailee under Ss. 151 and 152
of the Indian Contract Act, 1872, is different from the
extent of liability of a common carrier. A bailee is only
bound to take proper care of the goods and for |oss beyond
his control he is not answerable. But the provisions of the
Indian Contract Act do not govern the liability of a common
carrier nor do they override the provisions of the Carriers
Act, 1865. This question was considered by the Privy

Council in (1891) ILR 18 Cal. 620 (PC) and it was held that
notwi t hstanding the provisions of the Indian Contract Act,
the liability of a common carrier continues to be absolute

subject to any special contract entered into by him" This
decision was followed by the Kerala H gh Court in Kerala

Transport Co. v. Kunnath Textiles 1983 Kerala Law Ti nes
480. A perusal of the decisions referred to above would
indicate the extent” of liability of a carrier. We have
already reproduced the provisions of Sections 6, 8 and 9
above. Section 6 enables the conmon carrier to limt his
liability by a special contract.  But the special contract
will not _absolve the carrier if the danmage or loss to the

goods, entrusted to him has been caused by his own
negligence or crimnal- act or that of his agents or

servants. In that situation, the carrier would be liable
for the damage to or | oss or non-delivery of goods. In this
situation, if a suit is filed for recovery of dammges, the
burden of proof will not be on the owner or the plaintiff to

show that the Iloss or damage was caused owing to the
negligence or crimnal act of the carrier as  provided by
Section 9. The carrier can escape his liability only if it
is established that the | oss or damage was due to an act of
God or enemes of the State (or the enemes of the King, a
phrase used by the Privy Council). The Calcutta decision in
The British & Foreign Marine Insurance Co.~ vs. The Indian
General Navigation and Railway Co.Ltd. ~(supra), the  Assam
decision in River Steam Navigation Co. Ltd & Anr. VS.
Syam Sunder Tea Co. Ltd. (supra), the Rajasthan decision
in Vidya Ratan vs. Kota Transport Co.Ltd. (supra), the
Kerala decision in Kerala Transport Co. VS. Kunnat h
Textiles (supra), which have al ready been referred to above,
have considered the effect of special contract within the
meani ng of Sections 6 and 8 of the Carriers Act, 1865 and,

in our opinion, they lay down the correct law. Inthe
Madras decision in P.K.  Kalasam Nadar v. K Ponnuswami
Mudaliar & Os. (supra), it was held that an act~ of God
will be an extraordinary occurrence due to natural causes,

which is not the result of any human intervention, but it
was held that an accidental fire, though it night not have
resulted from any act or omi ssion of the comon carrier

cannot be said to be an act of God. Sinmilarly, in Kerala
Transport Co. v. Kunnath Textiles (supra), it was held
that the absolute liability of the carrier was subject to
two exceptions. One of themis a special contract that the
carrier my choose to enter into with the customer and the
other is the act of God. It was further held that an act of
God does not take in any and every inevitabl e accident -and
that only those acts which can be traced to natural causes
as opposed to human agency would be said to be an act of
Cod. In Associated Traders & Engineers Pvt. Ltd. V.
Del hi Coth & General MIls Ltd. & Os. [ILR Delhi 1974 (1)
790, a fire which broke out in a bonded warehouse where the
goods were kept was held not to be an act of God and,
therefore, the carrier was held liable. This Del hi decision
has been relied upon by the Ilearned counsel for the
appel lant on another question also to which we shal

presently cone, to show that the agreenent by which the
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liability of the carrier is sought to be limted nust be
signed by the owner of the goods, entrusted to the carrier
for carriage. Fromthe above discussion, it would be seen
that the liability of a carrier to whom the goods are
entrusted for carriage is that of an insurer and is absolute
in ternms, in the sense that the carrier has to deliver the
goods safely, undamaged and without | oss at the destination

i ndi cated by the consignor. So long as the goods are in the
custody of the carrier, it is the duty of the carrier to
take due care as he woul d have taken of his own goods and he
would be Iliable if any loss or damage was caused to the
goods on account of his own negligence or crimnal act or
that of his agent and servants. Learned counsel for the
respondent contended that the goods were booked at "OMER S
RI SK' and, therefore, if any |loss was caused to the goods,
may be on account of fire, which suddenly engulfed the
nei ghbouring warehouse and spread to the godown where the
goods /in . question were stored, the carrier would not be
l'iabl e. "OMER S “RISK'" in the real mof comrerce has a
posi tive ' _neani ng. It is understood in the sense that the
carrier would not be |liable for damage or |oss to the goods
if it were not caused on account of carrier's own negligence
or the negligence of its servants and agents. |In Burton v.
English (1883) 12 Q B.D. 218 and ‘again in Wde v.
Cockerline (1905) 10 Com Cas. 47, it was held that in spite
of the goods having been booked at "OMNER S RI SK", it would
not absolve the carrier of its liability and it would be
liable for the 'laoss or danmage to the goods during
trans- shi prent or . carriage. These deci si ons grant ed
absolute imunity to the carrier, but they have lost their
ef ficacy on account of subsequent decisions in-Svenssons v.
Ciffe S .S Co. (1932) 1 K.B. 490, which was considered in
Exercise Shipping Co. Ltd. v. Bay Maritinme Lines Ltd.
(The Fantasy) (1991) 2 Lloyd's Rep. 391 [Queen‘s ' Bench
Division], in which it was observed as under : "The
guestion whether words such as "at charterer‘s risk" can
operate as an exenption clause in favour of /a party
otherwise liable for negligence was decided by M. Justice
Wight (as he then was) in Svenssons Travaruaktiebolag v.
Ciffe Steamship Co. (1931) 41 LI.L.-Rep. 262; (1932) 1
K. B. 490. He considered the authorities in detail and
concl uded : It is quite clear, in ny judgnent, on- the
authorities as they now stand, that the words " at
charterers’ risk", standing alone and apart from any other
exception in the charter-party, do not excuse the shipowner
in the case of aloss due to the breach of warranty of
seawort hi ness. .. I  think that the words standing by
thenselves have also to be read as |limted to ' |osses. and
damages where there has been no negligence on the part of
the shipowner or his servants. He went on to consider the
charter-party terms in that case which also included an
exceptions clause, cl. 11. He held that that clause should
have its full effect whereas if "at charterers’ risk" had
i ncluded an exception of negligence, it mght not have done
so. That judgnent has been foll owed since 1932, for exanple
in The Stranna (1937) 57 LI.L.Rep. 231; (1937) P.130 and
East & West Steanship Co. v. Hossain Brothers, (1968) 2
Ll oyd's Rep. 145 (Suprene Court of Pakistan) and it has
not, so far as I am aware, been dissented from" In Mtchel

V. Lanc. & Y.R, 44 LJB 107 = LR 10 B 256, it was held
that "OMER S RISK' only exenpts the carrier from the
ordinary risks of the transit and does not cover the
carrier‘s negligence or msconduct. So also, in Lewis vs.
The Geat Western Railway Conmpany 3 Queen's Bench 195, the
words "OMNER S RI SK", were held to nmean, "at the risk of the
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owner, mnus the liability of the carrier for the m sconduct
of himself or servants." Thus the expression "at owner's
ri sk" does not exenpt a carrier fromhis own negligence or
the negligence of his servants or agents. W may now
consider the facts of this case. The Consignnent Note No.
52330 dated 11th March, 1994, through which the goods were
booked with the respondent says "AT OMNER' S RISK'. |In the
colum neant for insurance, again, the al phabets "OR' are
mentioned, which obviously nean "OMER S RISK'. The ternmns
and conditions are printed at the back of the Consignment

Not e. Condition No. 1, inter alia, reads as under :
"l The Conpany carries the goods at Omer‘s Ri sk
unless a special insurance of Rs.0.80 for every hundred
rupees of value declared by the sender having been charged
and paid. Payment of such Insurance charges, if made,

should be nentioned on the G C. Note at the space provided
for the sanme."” The name of the consignee indicated therein
is "Messrs Jeena & Co., Bonbay." The address of the ultimte
consignee’ is nentioned as : “Sears Wwnenswear Limted, 1
Garrick. 'Road, Hendon, London NV 6AU, U K ". It is further

i ndi cated that the goodsare to be |l oaded at Bonbay. The
nature of the goods -indicated in the invoice is "100%
Natural Silk Readymade Garments" consisting of 3672 pieces
of the value of GBP 48,470.40. The description of the goods
indicated in the /Consignnent Note was "Mil berry Raw Silk
Garnments (Natural Silk Readymade Garnents). conprising 77
packages. The contention of the | earned counsel for the
respondent that since the goods were booked at "OMER S
RI SK" the respondent would not be liable for any loss to
those goods, is not acceptable to the appellant who contends
that before the liability of the carrier can be restricted,

there has to be an agreenent in witing as contenplated by
Section 6 of the Act, which has to be signed by the owner of

the goods, and since the Consignnent Note, even if it is to
be treated to be an agreement between the parties, is not

signed by the owner or the appellant, there was no contract

between the parties within the neaning of Section 6 of the
Act and, therefore, in spite of the nention in the
Consi gnnent Note that the goods would be carried-at "OMER S
RISK', the liability of the carrier would not be restricted

and it would still be liable for the |oss caused to the
undel i vered goods at Bhiwandi by the outbreak of fire in the
godown where they were stored. Wen the goods were

entrusted to the carrier for delivery at Bonmbay to Messrs
Jeena & Co., the Consignnment Note which was issued to the
appel l ant, nentioned that the goods were to be carried at
"OMER S RISK." The appellant did not, at that stage, object
to the words "OMER S RISK" being nentioned in the
Consi gnnent  Not e. On 19th March, 1994, the  respondent
infornmed the appellant that the goods were destroyed by
fire. Inthis letter, it was, inter alia, nmentioned by the
respondent as under : “In the neantine, since the
consi gnnent was booked at Owmer‘'s Risk basis, you are
requested to please take up the matter with your Insurance
Conpany."” Although it was clearly nentioned that the goods
were booked at "OMNER S RISKS" in the aforesaid letter, the
appellant in his reply dated 26th March, 1994 did not
repudiate the assertion of the respondent that the goods
were booked at "OMNER S RISK. " Even in his earlier letter
dated 21st March, 1994, the appellant did not say a word
about "OMER S RISK. " Thereafter, the appellant sent a
notice dated 22nd April, 1994 to the respondent through M.
S. K Kaul , Advocate, but in that notice also the fact that
the goods were booked at "OMER S RI SK' was not repudi at ed

Even in the subsequent notice dated 30th May, 1994, sent
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through Shri R C. Qupta, Advocate, the appellant did not
say anything about "OMER S RISK." Even in the daim
Petition filed before the National Commi ssion, the appell ant
did not say anything about "OMER S RISK." The respondent,
however, in para 4 of the Witten Statenent filed before the
Conmi ssion stated, inter alia, as under : "4. That the
Qpposite party had carried the goods at the "Omer risk" as
offer to the conplainant to get the goods insured by them
was declined. That the ternms and conditions of the contract
of the carriage as incorporated in the Goods Consi gnment No.
52330 dated 11th March, 1994 under which the conplai nant
booked the goods with the opposite party for transportation
provi des: 1. The Conpany (opposite party) carriages the
goods at owners risk, unless a special |Insurance of Rs.O0.80
for every hundred rupees of value declared by the vender

having been charged and paid. Paynent of such insurance
charges, if nmade, should be mentioned on the goods
consi gnnent note at the space provided for the same. 2.
The Conpany (opposite party) shall not be responsible for
any | oss ‘or damage due to theft, fire explosion or accident,
unl ess the special insurance charges, as stated in clause 1
above is charged and paid. “An affidavit duly attested by
Sukhbir Singh, the Booking Cerk of the opposite party, who
had booked the goods of the conpl ainant on behalf of the
opposite party is annexed as Annexure A-1." It was then that
the appellant in his rejoinder, raised the question that
there was no agreement in witing between the parties so
and, therefore, the liability of the carrier would not be
restricted. The appellants pl eaded in paragraph 4, as under

"That the submissions nade in para No. 4 of the
prelimnary objection are not correct. The term "Owner'‘s
risk" has not been defined in the Carriers Act. As per

Section 6 of the Carrier Act, a comon carrier can linmt his
l[iability not by means of public notice but by entering into
a special contract. |If there is no special contract, the
liability of carrier remains absolute. It is not the -case
of parties herein that they had entered into any specia
contract or the consignnent note bears the signatures of the
conpl ainant in token of their acceptance that the goods were
booked at owner‘s risk. The agreenent/contract ~becones
bi ndi ng when the parties so agree and execute such contract.
The conpl ai nant has not signed any document/contract wherein
the conplainant has accepted the goods were booked at the
owner‘s ri sk. It is submtted that even where the goods
were carried at "Omer's Risk", the carrier is not absol ved
fromhis liability for loss of or damage to the goods due to
his negligence or crimnal acts. Section 9 of the Carriers
Act provides that the common carriers are liable for. the
loss if any caused to the goods entrusted to the carriers
and it is the duty of the carriers to carry the goods to the
destination station. It is absolutely incorrect that the
opposite party nade any offer to get the goods insured.
Section 8 of the Carriers Act deals with the liability of
the common carriers for |oss or damage caused by the neglect
of the carriers or his agent. The opposite party is liable
to pay the damages to the conplainant even if the goods are
not insured. Thus the question of insurance of goods is not
at all relevant. |In any case, the opposite party could not
have asked for the payment of insurance charges as menti oned
by them in the reply i.e. 80 paisa per 100/- of value
because carriers cannot in law collect the premum for
i nsurance of goods and issue any valid receipt of Insurance
Prem um The opposite party cannot work in place of
Nati onal i sed | nsurance Conpani es who performtheir duties by
virtue of statute, i.e. Insurance Act. The conpl ai nant
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could not have been asked to enter into an illegal contract.
As such the submi ssions nade in para No. 4 of the witten
statement are incorrect, hence deni ed. The affidavit
(Annexure 1) to WS.) is collusive and managed one. In any
case the contents of affidavit are fal se and deni ed. The
conpl ai nant submits herewith affidavit of its enpl oyee Shri
Puran Singh to establish that the opposite party brought
their truck to the factory of the conplai nant and | oaded t he
goods there for carrying the sane to Bonbay and the
representative of the opposite party issued consignment note
in the factory of the conplainant and at no stage the
opposite party asked the conplainant to get the consignnent
i nsured. The affidavit of Shri Puran Singh is submtted
herewith as ANNEXURE-J 'to the rejoinder. [ Emphasis
supplied ] In view of the above, there did arise a
controversy between the parties whether there was any
speci al agreenent between themwhich would have the effect
of restricting the liability of the respondent in carrying
the goods in question to Bonbay for delivery to Messrs Jeena
& Co. This question has not been answered in clear terns by
the National Conmi ssion and a positive finding, whether or
not there existed a special contract between the parties
within the neaning of Section 6 of the Act, has not been
recor ded. The Commi ssi on, after considering vari ous
provisions of the Act cane to the conclusion that EVEN IF
the goods were carried at "OMNER' S RI SK", the carrier would
not be fully absolved of his liability to pay conpensation
if the |l oss was occasioned on account of his negligence or
the negligence of his servants and agents. The Comm ssion

to this extent, is right and, therefore, a positive finding
on the existence of a special contract is not insisted upon
but what is now questioned is the finding of the Conmi ssion
on the question of negligence. The Commission held that
since the goods were diverted to Bhiwandi by the consignee,
Messrs Jeena & Co., to whomthe goods were to be delivered,
and they were destroyed by the fire which initially broke
out in the adjacent godown and subsequently spread 'to their
own godown, the respondent would not be liable as he had
taken all possible care which was expected of him as
carrier. This, we feel, is not the correct approach. There
was a serious dispute between the parties not only on the
exi stence of a special contract within the neaning of
Section 6 of the Act, but there also arose a dispute wth
regard to the diversion of goods to be unl oaded at Bhi wandi
i nstead of being delivered to Messrs Jeena & Co. ~ at Bonbay.
This question, nanely, diversion of goods, has been decided
by the Comm ssion wthout scrutinising the rel evant
pl eadings of the parties. The goods, according to. the
| ear ned counsel for the respondent, had reached the
destination, but when the consignee was informed that the
goods have arrived, the carrier was instructed- by the
consi gnee, Messrs Jeena & Co., to unload the consignnment at
Bhi wandi as the shipnent of the 77 packages, which were
delivered to the carrier by the appellant, was to take place
at CF.S Kal ambol i (Nhava Sheva Port). It is contended
that the consignee was the agent of the appellant and the
goods were to be delivered to himand if the consignee, on
information that the goods have arrived at Bonbay, diverted
the carrier to Bhiwandi for unloading the goods there, the
carrier shall be deemed to have delivered the goods to the
consi gnee, nanely, Messrs Jeena & Co. and the carrier
cannot be held liable for any | oss caused to the goods after
delivery thereof to the consignee. Wether or not Messrs
Jeena & Co. had directed the respondent to unl oad the goods
at Bhiwandi, is a question of serious dispute between the
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parties. The respondent relied upon the letter dated 14th
March, 1994 from Messrs Jeena & Co. which reads as under

"This has reference to the information given by you
regardi ng arrival of 77 packages at Ml und Check Post of Ms
Nath Brothers, EximInternational Ltd., New Del hi, booked by
you under your G C. No. 52330 dt. 11.3.94 Ex. Delhi to
Bonbay. In this connection we hereby advise you to unload
the said consignnment of 77 packages of the above party at
Bhi wandi as the shipnent of the same will take place at CFS,
Kal amboli (Nhava Sheva Port)." The appellant disputed the
genui neness of this letter and contended that it was a
forged letter. 1t was contended that 14th March, 1994 was a
public holiday at Bonmbay on account of "lIdul-Fitr" and the
offices of the banks including that of Messrs Jeena & Co.

were closed. It was al'so contended that Messrs Jeena & Co.
had addressed a fax nessage on 15th March, 1994 to the
appel l ant conpl ai ni ng of non-recei pt of the goods. It was

contended that if the goods had arrived at Bonbay and were
diverted 'by Messrs Jeena & Co.. to Bhiwandi for being
unl oaded ' there, they woul d not have issued the fax nessage
of 15th March, 1994 conpl ai ni ng of non-receipt of goods. It
is also pointed out that in none of the conmunications
earlier exchanged between the parties, respondent had
i ndicated about the letter dated 14th March, 1994 of Messrs
Jeena & Co. by which'they had instructed the respondent to
divert the goods to Bhiwandi. It is al'so pointed out that
when a notice was issued by the appellant to-the respondent,
the latter, nanely, the respondent sent a reply through
their counsel on 27th June, 1994, but in that —reply also
they did not nmention about any witten instructions from
Messrs Jeena & Co. for unloading the goods at Bhiwandi. In
the daim Petition also, the appellant did not say a word
about diversion of goods at the instance of Messrs Jeena &
Co. But when the respondent filed his Witten Statement and
pl eaded that the goods had been diverted to Bhiwandi on the

express witten instructions of Messrs Jeena & Co., the
appellant raised a dispute about that question’ in his
rej oi nder. In para 10 of the Witten Statenent, the
respondent stated as wunder : "That para No. 10 of the

conplaint as stated is wong and denied, while it “is not
denied that the booked consignment had to be delivered  at
Bonbay, but the sanme had to be taken to Bhiwandi ~ and
unl oaded of the opposite party godown as there was specific
instruction from the consignee and freight Forwarder Ms
Jeena & Conpany, Bonbay. The opposite party had received a
letter dated 14.3.1994 wherein M's Jeena and Conpany, on
recei pt of the information fromthe opposite party about the
arrival of the consignnment at Milund Check post, directed
the opposite party to unload the said consignment at
Bhi wandi as the shipnment of the sane will take place from
CF.s Kal ambol i (Nava Sheva Port). The letter dated 14th
March, is annexed as Annexure A-2. The true facts of the
case are that opposite party had booked the consi gnment of
77 boxes for delivery to their clearing, forwarding and
shipping agents Ms Jeena & Co. at Bonbay under goods
consi gnnent note No. 52330 dated 11th March, 1994 which is
Annexure B to the conplaint. As per the instruction of the
conpl ai nant s consi gnees at Bonbay, Ms Jeena & Co.,
International Freight forwarders the consignnent was to be
shi pped from Nhava Sheva Port and not from Bonbay Docks. As
soon as the consignment reached the Mul and Check Post on
14th March, 1994, the said consignee vide Iletter dated
14. 3. 1994 which is Annexure A-2, directed the opposite party
to offload the cargo at Bhiwandi situated at the outskirts
of Greater Bombay where no octroi duty was payabl e and whi ch
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was neant for despatch fromthe newy set-up port at Nhava
Sheva via the ship/vessel CVMB Medal V-212, Rotation No.
405, which was expected to depart on any day imediately
after 16th March, 1994. Annexure A-3 is the map of the
Greater Bonmbay showi ng the |l ocation of the Mil und Check post
of the Greater Bonbay, where Cctroi duty is collected by the
Muni ci pal Corporation on the entry of the goods, Bhiwandi on
the outskirts of the Greater Bonbay and the situation of the
Bonbay Docks and Nhava Sheva Port across the Creek of
Bonbay. It is, therefore, not true that opposite party
wongly wunloaded the consignment at Bhiwandi, outside the
Bonbay Cctroi check post and hence it can easily be inferred
fromthe facts as stated above, that storing of the goods at
Bhi wandi instead of directly taking it to Bonbay, does not
speak of any deficient and in-adequate service on the part
of the opposite party. The opposite party will further like
to add that conplainant-was bound to have conplied with the
requi r enent and provi sion of the Bonbay Muni ci pa
Corporation Exenption fromCctroi (Export) Pronotion Rule
1976, copy of which is annexed as Annexure A-4, in respect
of the articles inported into Geater Bonbay for the purpose
of export to foreign countries, as such registration as
exporters wth the Minicipal Corporation of G eater Bonbay,
del caration that cargo was to be shipped from Bonbay Docks
and conply with all other procedure and formalities in this
particular case, the consignnment was to be shipped fromthe
Port at Nhava Sheva, situated across the creek of G eater
Bonbay and as such the consignment was intended to be
imported within the Cctroi limts of the Geater Bonbay
whi ch woul d have attracted Octroi duty of 2% of the val ue of
the consignnent, failing which the goods woul d have been
sei zed by the Minicipal Corporation of the G eater Bonbay at
Cctroi check post. It is only when the consignee or. their
forwarding agents desired this extra facility in respect of
the export cargo to save octroi that the opposite party take

this extra responsibility ‘and i ncur expenditure, in
unl oadi ng whi ch invol ves heavy labour charges. It i's denied
that the conplainant has suffered | oss of goods i ncluding
profits as per price settled. It is denied that |oss of
reputation has been caused to the conplainant. As the

conplainant was imediatley informed vide letter dated
19.3.1994 (which is annexure "E' in the complaint) about the
| oss of the goods due to accidental fire and hence there was
no occasion for the conplainant to have suffered huge

expenses on travelling. The conpl ai nants apprehensi on
regarding clains fromforeign custoners, at this stage, is
unfounded and pre-mature to be considered by the Hon ble
Conmi ssi on. In any case loss if suffered any is too renote

and indirect under section 73 of the Indian Contract Act and
could not be considered." The letter dated 14th March, 1994
from Messrs Jeena & Co. was filed with the Witten
Statement as Annexure A-2. The appellant in his rejoinder
to the Witten Statement of the respondent repudiated the
above pleadings of the respondent and stated in para 10
thereof, inter alia, as under : "Para 10 of reply is wong
and false and, therefore, denied. It has been admitted by
the opposite party that the booked consignment had to be
delivered at Bombay. Thus it is not in dispute that there
was no agreenent for carriage of goods to Bhiwandi or its
storage at Bhiwandi. It is not the case of opposite party
that conpl ai nant had directed themto change the destination
of goods from Bonbay to Bhiwandi or to store themthere. It
was further stated as under : 10(1) Wthout prejudice to
the above subnissions it is stated that the letter
dt.14.3.94 purported to have been issued by Jeena & Co.
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(Annexure 2 to WS.) relied upon by the opposite party to
justify the change of destination of consignnent from Bonbay
to Bhiwandi is totally false, collusive, an after thought,
managed one and mischievous in view of earlier fax of dt.
15.3.94 of Jeena & Co. (Annexure K) in which they inforned
the conplainant regarding 77 packages (Consignnent in
qguestion) "CARGO AWAI TED'. Furthernore, the opposite party
could not have informed Jeena & Co. on 14.3.94 and Jeena &
Co. could not have issued inpugned letter dt. 14.3.94 on
that date itself as this day was a holiday under Negoti abl e
Instrunments Act on account of Id-ul-Fitr when undoubtedly
CGovt. Ofices and Bank were closed in Bonbay. To this
effect a telex confirmation dt. 29.4.95 issued by Indian
Overseas Bank R O (Metro) Bonbay to |Indian Overseas Bank,
Parliament Street, New Del hi (Bankers of the Conplainant) is
encl osed herewith as Annexure L. Furthernore, the office of
Jeena & Co. itself was closed on 14.3.94 as certified by
them in the fax nessage dt. 22.4.95 which is enclosed
herewith as Annexure M Furthernore, the opposite party had
not taken any plea based on the letter dt. 14.3.94 in their

first officiall communication being letter dt. 19.3.94
(Annexure 5 to WS.). This proves that letter dated 14.3.94
is after thought. 10(2) I n the above connection it is

further submtted ‘that the veracity of claim of opposite
party that it changed the destination of goods on

instruction of Jeena & Co. is highly dubious for two nore
reasons. 7 e
............................................ " [ Enphasis
supplied ] It was further stated in paragraph 10(4) of the
rejoinder as under : - "It is submtted that above facts
clearly show that the story of giving information of arriva
of goods at Bonbay to Jeena & Co. and receiving

instructions from them to unload goods at Bhiwandi on
14.3.1994 is totally false and the opposite party stored the
goods at Bhiwandi of their own volition. The inplantation
of letter dated 14.3.1994 is, therefore, only a crude
attenpt to justify their unauthorised action of storing
goods at Bhiwandi." 1In view of the above pleadings, a
serious dispute had arisen between the partiesas to the
genui neness of the letter dated 14th March, 1994, said to
have been witten by Messrs Jeena & Co. to the respondent
to unload the goods at Bhiwandi instead of delivering the

consi gnnent at Bonbay. The National Conmi ssion did not
advert itself to these questions and di sposed of the whole
matter observing, inter alia, as under : “The carrier has,

however, pointed out that they had taken the consignnent, as
per the instructions of the petitioner, and inforned the
consi gnee that the goods were ready for delivery at Bonbay,

but the consignee directed them to wunload the sai d
consi gnnent of 77 packages at Bhiwandi. The diversion of

the consignment to Bhiwandi was thus made at the “direction
of the <consignee hinmself. |In this regard, the Qpposite
Party has produced a letter fromMs Jeena & Co., dated 14th
March, 1994 which reads as follows : "This has a reference
to the information given by you regarding arrival of 77
packages at Milund Check Post of Ms Nath Brothers, Exim
International Ltd., New Del hi, booked by you under your G C

No. 42330 dt. 11.3.94 Ex. Delhi to Bonbay. In this
connection we hereby advise you to wunload the sai d
consi gnnent of 77 packages of the above party at Bhiwandi as
the shipnment of the same will take place at CFS, Kal anboli

(Nhava Sheva Port)." The argunent of the Opposite Party, the
carriers, 1is that on these specific instructions from the
consi gnee and freight forwarder Ms Jeena & Co., Bonbay, the
said consignment was unl oaded and stored at Bhiwandi. That
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was done, according to them since the consignnent was to be
shi pped from Nhava Sheva Port and not from Bonbay Port and,
therefore, the consignee diverted the consignment from
Mul und Check Post to Bhiwandi, which was nearer to Nhava
Sheva Port, and at the same tinme also avoided the octro
duty which had to be paid, had the delivery been taken at
Mul und Check Post when the consignnment reached there. The
goods were stored at Bhiwandi in godown Nos. 5 & 6, Wad
Conpound, Anjur Village, Anjurphate, outside the octroi
[imts of Greater Bonbay along with ot her export
consi gnnents, the total value of which, according to the
Qpposite Party, was nore than Rs. 2 crores and all of which
were to be shipped from Nhava Sheva port across the creek of
the Geater Bonmbay. Al those goods were destroyed around
noon on 16.3.1994 because of a huge fire and expl osion that
occurred in the adjoining godown No. 7 belonging to Shri
Rati Bhai were druns containing hazardous chenmicals were
stored.” The fire spread to the Opposite Party‘s godown Nos.
5 and 6 as well as other adjoining godowmns. |In spite of al
efforts. by the fire fighting engines, the fire could not be
contained in-tinme. The accidental fire was reported to the
Police Station, Bhiwandi, and an FIR was al so | odged on the
16th March, 1994 itself. The Police prepared a Panchanama
in front of independent w tnesses and the fire brigades of
Bhi wandi and N zanpur Nagar Pari shad . confirnmed this
accidental fire. This fire was also reported in the
newspapers on 16th and 17th March, 1994.- It is not the case
of the Petitioner that the carrier did not ‘take adequate
precautions or steps to save the goods fromthe |oss by the
fire. On the other hand, it has been successfully proved by
the carrier that the consignment of the Petitioner was
diverted from Miulund Check Post to Bhiwandi on the specific
instructions of the consignee and further that the |l oss was
caused by fire which was beyond their control. It has been
mentioned by them that they took due care, wthin their
capacity and now they have |l odgeda claimon the ower of
the adj oi ni ng godown fromwhere the fire started." The above
wi Il show that the National Conmission acted upon the letter
dated 14th March, 1994 of Messrs Jeena & Co. wi t hout
deciding the question whether it was genui ne-and was at al

i ssued by Messrs Jeena & Co. as the appellant had contended
that the letter was forged or was procured collusively.
Si nce the above aspects have not been consi dered and deci ded
by the Conmmission, we cannot uphold the judgnent- of the
Nati onal Commi ssi on. The appeal is consequently allowed,
the inpugned judgnment dated 2.9.1996 passed by the Nationa
Conmission is set aside and the case is remanded to the
Comm ssion for disposal afresh in the light of t he
observati ons nmade above and in accordance with [ aw.




