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S.B. Sinha & Dal veer Bhandar.i

JUDGVENT:
JUDGMENT
[Arising out of SLP (Civil) No.915 of 2005]

S.B. SINHA, J :

Leave granted.

Whet her a writ petition is maintainable in contractual matter is the
core question involved in this appeal which arises out of a judgnent and
order dated 14.09.2004 passed by a Division Bench of the Orissa H gh Court
in Cvil Wit Petition No.1463 of 2004 whereby and whereunder the wit
petition filed by the Appellant herein was dism ssed.

Admittedly, the parties entered into a contract in terns whereof the
Respondent No.2 herein was to supply 1,20,000 M + ./ -10% each of Gade
A, Grade B and Grade Ciron ore fines by Septenber 2003. On or about
28.02.2003, the parties also agreed that the supply of full tender quantity
woul d be nmade in the sequence of C, Band A Grades iron ore fines at the
prices offered by the Appellant. Indisputably, the Appellant disclosed the
nanes of the parties with which it had entered into /agreenents to supply iron
ore fines procured fromthe said Respondent. There is no dispute that
supply of CGGade iron ore fines had been made by the Respondent No. 2
I ndi sput ably, again supply of 64,236 MI of Grade-B iron ore fines had al so
been nade. It is furthernmore not in dispute that the Respondent No.2 offered
25,000 MIr of Grade-A iron ore fines to the Appellant herein which was not
accept ed.

It appears that in regard to the supplies nade from March, 2003 to

Sept enber, 2003 there had been no conplaint on the part of the Appellant
about any breach of contract on the part of the Respondent No.2 On

05. 09. 2003, a fax was sent by the Appellant requesting the laycan in the
following terns

"After the successful conpletion of mv Susan S,

we now | ook forward to receiving the laycan for the next
shi pnent of Grade-B Iron Ore Fines in the nmonth of

Sept enber .

We | ook forward to receiving your confirmation at
the earliest please, to enable us to nominate a suitable
vessel . "

Yet again by a fax dated 09.09. 2003, its request was reiterated stating
that it had signed the sale contracts with sone of its long term buyers and
was | ooking forward for conpleting the bal ance shipnments and honouring its
conmitment to both Respondent No. 2 and its buyers. A request was made
by the Appellant seeking for personal intervention of the matter by the
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Chai rman and Managi ng Director of Respondent No. 2.

The Board Sub-Committee On Sal es Policy of Respondent No. 2,
however, by a resolution dated 22.09. 2003 resol ved

"Qut of the total quantity of A, B & C grade Iron

Oe fines, two C-grade and one B-grade naterial has

been shi pped by M's Nobl e Resources Ltd., Hong Kong

and another B-grade material is due to be | oaded during
the current nonth. It was informed that there is a stock
of 60,000 MI A-grade material, 1 |akh MI B-grade
material and 2.40 | akh MI C-grade material at Daitari.
After receipt of information fromL.C and confirned

by Conpany Secretary, it was deci ded that 60,000 MrI
A-grade material is to be shipped to Ms Noble
resources, Hong Kong even after 30.08.03 and the party
shoul d be pursued not to’insist.for the bal ance quantity
of A-grade as it is physically not available with OMCV
and hence cannot supply the 2nd shi pnent of A-grade.”

"Further as NINL has agreed that they will be
l[ifting Iron Oe Fines from Cctober, 03 onwards, the
requirenent is to be reviewed and for the tine being
export sale of C-grade fines may be postponed.

Therefore, the tender auction taken by OMC Ltd. should
be cancelled invited in the News Paper and Wbsite of
OMC Ltd. for information of all concerned. ©On the basis
of the above decision the tender for export sale of

1, 80,000 MI of C-grade Iron Ore fines was cancelled."

The said resolution was evidently taken in view of the increase of the
rates of iron ore fines in the international market, which has gone up
mani fol d. Yet again the Board Conmittee On Sales Policy of the
Respondent No. 2 deci ded as follows :
") The validity of the tender will not be extended
beyond 30. 09. 2003 and therefore no further
gquantity shall be supplied to Ms Noble Resources
Lt d.

i) Fresh tender may be invited for B-Grade Iron Oe
fines for one shipnent and one shi pment of C

Grade. However, while doing so it nust be

ensured that the quantity is available for export

after neeting the requirenment of NI NL."

However, despite a renmi nder, no action had been taken and in the
neanti me another invitation of tender was published.” It is not in dispute that
the Appellant also participated in the subsequent tender

Awit petition was filed by the Appellant in the Oissa High Court.

Inits first counter affidavit the Respondent No.2, inter alia, stated
"That the Board Sub-Comittee on Sales Policy

hel d on 8.5.2993 of OMC Ltd., decided to reviewthe

export of Iron Oe fines on the basis of tender finalized in

January- February, 2003. Basing on the above direction

the Board of Directors in their 339th nmeeting held on

26.08.03 took the foll owi ng decisions :

"Regardi ng export of A-grade Iron ore fines,
it was decided to examine if there is a pena
provision in the agreenent/tender for non-
fulfillment of obligation on the part of OMC Ltd.
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It should al so exam ne whet her any | ega
conplicacy arises if the A variety ore will be kept

reserved for NINL. For the C-grade, Board
approved for inviting fresh Tender"

Accordingly, tender was floated for a quantity of
1,80,000/- MI +/- 10%of C-grade Iron Ore fines in al
edi tions of ECONOM C TI MES on 4.9.2003. The Board
Sub-Committee on sale held on 22.09. 2003 observed as
follows :

i) "Qut of the total quantity of A B & C grade Iron Oe
fines, two C-grade and one B-grade material has been
shi pped by Ms Nobl e Resources Ltd., Hong Kong

and anot her B-grade materials is due to be | oaded
during the current month: It was inforned that there
is a stock of 60,000 MI A-grade materials, 1 |akh M
B-grade material and 2.40 | akh MI C-grade materia

at Daitori.  After receipt of information fromL.C and
confirmed by Conpany Secretary, it was deci ded that

60, 000 MI, A-grade material is to be shipped to Ms
Nobl e Resources, Hong Kong even after 30.08.2003

and the party shoul d be perused not to insist for the
bal ance quantity of A-grade as it is physically not
avai |l able with OMC and hence cannot supply the 2nd

shi pnent of A-grade"

ii) "Further as NINL has agreed that they will be lifting
Iron Ore fines from Cctober 03 onwards, the

requirenent is to be reviewed and for the tine being

export sale of C-grade fines nmay be postponed.

Therefore, the tender auction taken by OMC-Ltd.,

shoul d be cancelled invited in the News Paper and

Website of OMC Ltd. for information of al

concerned. On the basis of the above decision the

tender for export sale of 1,80,000 MI of C-grade Iron

O e fines was cancell ed.

11. That this matter was further referred to
Board Conmittee on sales Policy held on 24.10.2003.
The Commttee decided as follows :

i) The validity of the tender will not be extended beyond
30. 09. 2003 and therefore no further quantity shall be
supplied to Ms Nobl e Resources Ltd.

i) Fresh tender may be invited for B-grade Iron Oe
fines for one shipnent and one shi pnment of C grade.
However, while doing so it nust be ensured that the
gquantity is available for export after neeting the

requi renment of NINL."

However, sonehow a different stand was taken by the Respondent
No.2 in its additional counter affidavit as it assigned the foll owi ng reasons
for its ability to supply iron ore fines, stating

"A) The primary crusher at Daitari which was an old
pl ant got break down during the contractual period

and the spares were not available in India for

i Mmediate repair. As a result production of "A" &

"B" grade iron ore got affected.

B) The wor ki ng perm ssion issued by the Governnent
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of India, Mnistry of Environnment and Forest
expired on 13.03.2003 and the sane was issued
afresh by Government of India only on 9.4.2003,
during which period there could not be any
producti on.

(@) Production of "A" grade Ore was to be made by
Sel ective M ning which could not be possible due

to restrictions inposed by the Director Genera

M nes, Safety, Covernment of India.

D) Rai | way Rakes were not avail able for
transportation of Iron Ore Fines fromDbDaitari to
Par adi p, despite persuasion of OMC with the
Rai | way Authorities.

Further, during the said contractual period OMC

has not sold iron ore of any grade to any party other than
to Ms. Neelachal Ispat Nigam Ltd., which is wholly

CGover nrent _owned -undert aki ng-wi t h whi ch Gover nnent

of Orissa-and OMC has a | ong term understandi ng for

supply of iron Ore to sustainthe steel plant of N NL."

By reason of the inpugned judgnment, a Division Bench of the Orissa
Hi gh Court dismissed the wit petition, inter alia, opining that it involved
enforcenent of a contract qua contract and thus not naintainable.

M. Ashok Desai, the learned Senior Counsel appearing on behal f of
the Appellant, would submt

(i) When a State-owned nonopoly acts unfairly and unjustly, the

action being violative of the equality clause contained in Article 14 of the
Constitution of India; a wit petition would be naintainabl e;

(ii) A contract of supply should not beterm nated on the prem se that
the price of the commpdity has gone up in the international market which
cannot be said to be either reasonable or bona fide;

(iii) The Respondent No.2 having taken two different stands before
the H gh Court, arbitrariness and unreasonable on its part was self-evident;
(iv) The High Court conmitted a manifest error insofar as it failed to
take into consideration that a nmonopoly concern should be directed to

honour its contractual obligations in view of the decisionof this Court in
ABL International Ltd. and Another v. Export Credit Guarantee

Corporation of India Ltd. and OGthers [(2004) 3 SCC 553];

(v) Renedies available in a suit per se cannot be a ground to refuse

relief under Article 226 of the Constitution of India.

Dr. Raj eev Dhawan, the |earned Senior Counsel appearing on behalf

of the Respondent, on the other hand, would submt that

(i) The Appellant itself having shown its inability to'lift iron ore fines

in accordance with the schedul e and there being no conplaint in respect of
supplies nade from March to Septenber, the wit jurisdiction of the High

Court under Article 226 of the Constitution of India could not be invoked,;

(ii) The wit petition having been filed only having regard to the

escal ating prices, the H gh Court rightly refused to exercise its discretionary
jurisdiction;

(iii) The main plea raised by the Appellant being applicability of the
doctrine of pronissory estoppel which having no application in contractua
matters, the wit petition was not maintainabl e;

(iv) Awit petition involving disputed questions of fact would not
ordinarily lie and in that view of the mater the Hi gh Court rightly refused to
exercise its extra ordinary jurisdiction

(v) Wen a decision is taken for business purposes, the courts should

not readily infer arbitrariness on the part of the State; and

(vi) In any event, a wit petition for specific performance of contract

woul d not |ie when danages can be awarded for breach of contract.
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The Respondent No.2 is a 'State’ within the neaning of Article 12 of
the Constitution of India. Its conduct in all fields including a contract is
expected to be fair and reasonable. It was not supposed to act arbitrarily,
capriciously or whinsically.

It istrite that if an action on the part of the State is violative the
equal ity clause contained in Article 14 of the Constitution of India, a wit
petition would be nmaintainable even in the contractual field. A distinction
i ndi sputably must be made between a matter which is at the threshold of a
contract and a breach of contract; whereas in the former the court’s scrutiny
woul d be nmore intrusive, in the latter the court may not ordinarily exercise
its discretionary jurisdiction of judicial review, unless it is found to be
violative of Article 14 of the Constitution. Wile exercising contractua
powers al so, the governnent bodies nmay be subjected to judicial reviewin

order to prevent arbitrariness or favouritismon its part. |ndisputably,
i nherent limtations exist, but-it would not be correct to opine that under no
circunstances a wit will lie only because it involves a contractual matter

This dicta of law was laid down by this Court as far back inl1977,
wherein this Court in Radhakri shna Agarwal and thers v. State of Bihar
and Gthers [(1977) 3 SCC 457] accepted the division of types of cases
made by the Patna Hi gh Court in which breaches of alleged obligation by
the State or its agents could be set up. It read as under :

"(i) Where a petitioner nakes a grievance of breach

of promise on the part of the State in cases where on
assurance or prom se nmade by the State he has acted to
hi s prejudice and predi cament, but the agreenent is short
of a contract within the nmeaning of Article 299 of the
Consti tution;

(ii) Where the contract entered into between the

person aggrieved and the State is in exercise of a
statutory power under certain Act or Rules framed
thereunder and the petitioner alleges a breach on the part
of the State; and

(iii) Where the contract entered into between the State
and the person aggrieved is non-statutory and purely
contractual and the rights and liabilities of the parties are
governed by the terns of the contract, and the petitioner
conpl ai ns about breach of such contract by the State."

It was further observed

"I'n the cases before us, allegations on which a

violation of Article 14 could be based are neither

properly made nor established. Before any adjudication

on the question whether Article 14 of the Constitution
coul d possibly be said to have been viol ated, as between
persons governed by simlar contracts, they nust be
properly put in issue and established. Even if the
appel l ants could be said to have rai sed any aspect of
Article 14 of the Constitution and this Article could at al
be held to operate within the contractual field whenever
the State enters into such contracts, which we gravely
doubt, such questions of fact do not appear to have been
argued before the H gh Court. And, in any event, they are
of such a nature that they cannot be satisfactorily decided
wi t hout a detail ed adduction of evidence, which is only
possible in ordinary civil suits, to establish that the State
acting in its executive capacity through its officers, has
di scrimnated between parties identically situated. On the
al | egations and affidavit evidence before us we cannot
reach such a concl usi on. Mreover, as we have al ready
indicated earlier, the correct viewis that it is the contract
and not the executive power, regul ated by the

Constitution, which governs the relations of the parties
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on facts apparent in the cases before us."

It may, however, be true that where serious disputed questions of fact

are raised requiring appreciation of evidence, and, thus, for determni nation
thereof, exam nation of wi tnesses would be necessary; it may not be
convenient to decide the dispute in a proceeding under Article 226 of the
Constitution of India.

On a conspectus of several decisions, a Division Bench of this Court

in ABL International Ltd. (supra) opined that such a wit petition would be
mai nt ai nabl e even if it involves sonme disputed questions of fact. It was
stated that no decision llays down an absolute rule that in all cases involving
di sputes questions of facts, the party should be relegated to a civil court.

In Mahabir Auto Stores & Qthers v. Indian G| Corporation and
O hers [(1990) 3 SCC 752], this Court observed

"\ 0051t appears to us that rule of reason and rul e agai nst
arbitrari'ness and di scrimnation, rules of fair play and
natural justice are part of the rule of [aw applicable in
situation or action by State instrumentality in dealing
with citizens in a situation |like the present one. Even
though the rights of the citizens are in the nature of
contractual rights, the manner, the nethod and notive of

a decision of entering or not entering into a contract, are
subject to judicial review on the touchstone of rel evance
and reasonabl eness, fair play, natural justice, equality and
non-di scrimnation in the type of the transactions and
nature of the dealing as in the present case.™

In State of Uttar Pradesh and Qthers v. Vijay Bahadur Si ngh and

O hers [(1982) 2 SCC 365], a Division Bench of this Court held that the
Covernment cannot be denied to exercise its discretionary power provided
the sane is not arbitrary.

Interplay between wit jurisdiction and contractual disputes has given
rise to a plethora of decisions by this Court. See for exanmple Ms
Dwar kadas Marfatia & Sons v. Board of Trustees of the Port of Bonbay
[(1989) 3 SCC 293] and Mahabir Auto Stores (supra).

In Janshed Hormusji Wadia v. Board of Trustees, Port of Minbai
and Another [(2004) 3 SCC 214], this Court stated

"The position of lawis settled that the State and its
authorities including instrunentalities of States have to

be just, fair and reasonable in all their activities including
those in the field of contracts. Even while playing the

role of a landlord or a tenant, the State and its authorities
remain so and cannot be heard or seen causing

di spl easure or disconfort to Article 14 of the

Constitution of India.

It is conmon knowl edge that several rent contro

| egi sl ati ons exi st spread around the country, the

enmer gence wher eof was witnessed by the post-Wrld

War scarcity of accommopdation. Oten these |egislations
exenpt fromtheir applicability the properties owned by

the CGovernment, sem -governnent or public bodies,

CGover nrent - owned cor porations, trusts and ot her
instrumentalities of Statel005"

Non statutory contracts have, however, been treated differently. [See
Bareilly Devel opment Authority and Another v. Ajai Pal Singh and Qhers
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[ (1989) 2 SCC 116].

A distinction is al so made between performance of a statutory duty
and/ or dealing of a public matter by a State and its comrercial activities.
[See Indian G| Corporation Ltd. v. Anritsar Gas Service and Ot hers
(1991) 1 sCC 533] and L.I.C of India v. Escort Ltd. [(1986) 1 SCC 264].

In ABL International Ltd. (supra), this Court opined that on a given
set of facts, if a State acts in an arbitrary manner even in a matter of contract,
a wit petition would be maintainable. It was opined

"It is clear fromthe above observations of this Court,
once the State or an instrunentality of the State is a party
of the contract, it has an obligation in law to act fairly,
justly and reasonably which is the requirenent of Article
14 of the Constitution of India. Therefore, if by the

i mpugned repudi ation of the claimof the appellants the
first respondent-as an instrunentality of the State has
acted in contravention of the abovesaid requirenent of
Article 14, then we have no hesitation in holding that a
wit court canissue suitable directions to set right the
arbitrary actions of the first respondent\ 005"

Contractual nmatters are, thus, not beyond the real mof judicial review
Its application may, however, be linited.

Al 'though ternms of theinvitationto tender nmay not be open to judicia
scrutiny, but the courts can scrutinize the award of contract by the
Government or its agencies in-exercise of their power of judicial reviewto
prevent arbitrariness or favouritism [See Directorate of Education and

O hers v. Educonp Datamatics Ltd. and QGthers (2004) 4 SCC 19].

However, the court may refuse to exercise its jurisdiction, if it does not
i nvol ve any public interest.

Al t hough the scope of judicial review or the devel opnent of law in

this field has been noticed hereinbefore particularly in thelight of the
decision of this Court in ABL International Ltd. (supra), each case, however,
must be decided on its own facts. Public interest as noticed hereinbefore,
may be one of the factors to exercise power of judicial review. In a case
where a public law element is involved, judicial reviewmay be perm ssible.

[ See Binny Ltd. and Another v. V. Sadasivan and thers [(2005) 6 SCC

657] and G B. Mahajan and Qthers v. Jal gaon Munici pal Council and O hers
[(1991) 3 sCC 91].

In State of U. P and Another. v. Johri ©Mal [(2004) 4 SCC 714], it
was hel d

"It is well settled that while exercising the power of
judicial review the court is nore concerned with the

deci si on- maki ng process than the nerit of the decision
itself. In doing so, it is often argued by the defender of an
i mpugned deci sion that the court is not competent to
exercise its power when there are serious disputed
guestions of facts; when the decision of the Tribunal or
the decision of the fact-finding body or the arbitrator is
given finality by the statute which governs a given
situation or which, by nature of the activity the decision-
maker’s opinion on facts is final. But while exam ning

and scrutinising the decision-nmaking process it becones
inevitable to al so appreciate the facts of a given case as
ot herwi se the deci sion cannot be tested under the grounds
of illegality, irrationality or procedural inpropriety. How
far the court of judicial review can reappreciate the
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findings of facts depends on the ground of judicia

review. For exanple, if a decision is challenged as
irrational, it would be well-nigh inmpossible to record a
findi ng whether a decision is rational or irrationa

wi thout first evaluating the facts of the case and com ng
to a plausible conclusion and then testing the decision of
the authority on the touchstone of the tests laid down by
the court with special reference to a given case. This
position is well settled in the Indian adm nistrative |aw.
Therefore, to a limted extent of scrutinising the decision-
maki ng process, it is always open to the court to review
the eval uation of facts by the decision-nmaker."

Anot her field where judicial reviewis pernissible would be when

mala fide or ulterior notives . is attributed. In Asia Foundation and
Construction Ltd. v. Trafal gar House Construction India Ltd. and O hers
[(1997) 1 SCC 738], this Court held

"\ 005We are of the considered opinion that it was not within
the permssible limts of interference for a court of |aw,
particul arly when there has been no allegation of malice or
ulterior nmotive and particularly when the court has not
found any mala fides or favouritismin the grant of

contract in favour of the appellant\005"

It was further held :

"Therefore, though the principle of judicial review

cannot be denied so far as exercise of contractual powers
of governnent bodies are concerned, but it is intended to
prevent arbitrariness or favouritismand it is exercised in
the larger public interest or if it is brought to the notice of
the court that in the matter of award of a contract power
has been exercised for any collateral purpose. But on

exam ning the facts and circunstances of the present case
and on going through the records we are of the

consi dered opi nion that none of the criteria has been
satisfied justifying Court’s interference in the grant of
contract in favour of the appellant\005"

We, however, having regard to ABL International Ltd (supra), do not
accept Dr. Dhawan’s contention that only because there exists a disputed
guestion of fact or an alternative renedy is available, the sanme by itself
woul d be sufficient for the High Court to decline its jurisdiction

The case at hand may be considered having regard to the
af orementioned legal principles in mind. The parties indisputably were
bound by the terns of the contract.

For determining the dispute; conduct of the Appellant was al so

rel evant. |Indisputably, the Respondent No.2 in its letter dated 28.02.2003

of fered consi gnnent of 25,000 MI of iron ore fines. It ~didnnot lift the same
on the ground that a small |oad would be unacceptable. ©On 13.05.2003, it
lifted the quantity of 46,280 MI of iron ore fines, although the said quantity
woul d al so be small |oad. Although the consignnent was to be on nonthly
basis, it had been reschedul ed.

In the wit petition it was averred

"Referring to the present stock of 25,000 MI of A Grade

iron ore referred to in the letter of acceptance of Opposite
Party No.2, the Petitioner stated it was not viable to ship
a parcel of 25,000/- MI of iron ore on its own and that it
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woul d need a m ni nrum parcel of 60,000 MI. G ven the
tight vessel situation on the east coast and especially in
the Halia/Paradip area, the Petitioner stated that it would
be advi sable for both the Opposite Party No.2 and the
Petitioner to plan the first ship in early April\005"

The nonthly schedul e of shipnment evidently was altered. W have
al so noticed hereinbefore that there had been no conplaint on the part of the
Appellant in regard to the supply of iron ore fines till August, 2003, by
which tine 1,08,181 MI of iron ore fines was supplied in two installnents.
In the nonth of Septenber 60,000 MI of Grade-B iron ore and 1, 20,000 Mr
of Gade-A iron was to be supplied. According to the Respondent No. 2
however, such quantity was not possible in adherence of the schedule. W
have noticed hereinbefore that in its additional affidavit before the Hi gh
Court, the Respondent No.2 has not assigned any reason which can be said
to be contrary to its earlier stand. Sonme nore reasons have been assigned in
regard to its inability to supply iron ore fines. It its Counter Affidavit, the
Respondent. No. 2 st at ed

"That to sumup as per tender norns of the tender floated
during February, 2003, the price and quantity was valid
till end of Septenmber 2003 as there was constraint in
convergence of ore by rake fromDbDaitari to Pradip, the
buyer was intimated by OMC Ltd., to conclude the

contract on shipnent to shipnent basis. OMC would

have concluded the contract for the entire tender quantity
in one lot with M's Nobl e Resources Ltd.  Hong Kong

had there been no constraint for convergence of cargo to
Par adi p\ 005i f the bal ance quantity agai nst the tender norns
woul d have been supplied to the petitioner conpany at

the tendered prices of February, 2003 the Corporation
woul d have incurred huge | oss as the price of iron.ore in
the International Market has increased manifold."

W may herein notice a statenent on-tenders floated and accepted in
respect of the iron ore fines after 30.09.2003, which i's as under

DATE OF
TENDER
OPENI NG
QUALI TY OF
| RON ORE
FI NES
QUANTI TY
HI GHEST
PRI CE

Quot ed Price in
by USD/ DMT
PRI CE

QUOTED
BY

NOBLE
ushy D
Mr

SEE PRI CE
I'N
TENDER
AT P.50
12.11.03
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B- G ade- 60, 000
MI +- 10%

C, G ade-
60, 000 Mr+-
10%

Ms Burwill
Hong Kong

Ms Burwll
Hong Kong
47.10

45.10
31.75

29. 25
14. 96

13. 86
03.02.04

C- G ade-
1.20,000 MI +-
10%

Sudani n

Met al
London
63. 30
59. 80

13. 86
20.03.04
C G ade-
1,20, 000 M +-
10%

VI SA
Cont r ade,
AG,
Switzerl and
75. 06
62. 68

13. 86
22.06. 04
C G ade-

1, 20,,000 MI +-
10%

Nobl e

Resour ces,
Hong Kong
25.70

25.70

13. 86

07.09. 04

C- Grade- 60, 000
Ml +- 10%

| MR
Resour ces,
Hong Kong
46. 35

44. 68

13. 86
22.11.04
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C G ade-
1, 20, 000 Ml +-
10%

Nobl e

Resour ces,
Hong Kong

40. 18

40. 18

13. 86

24.01. 05

C- G ade- 60, 000
MI +- 10%

Nobl e

Resour ces,
Hong Kong

53. 08

53. 08

13. 86

15. 03. 05

C- Grade- 60, 000
Ml +- 10%

I MR

Met al | urgi ca
Resour ces
AG,

Swi t zerl and
58. 10

54. 00

13. 86

The Appel | ant evidently participated in subsequent tenders. |t becane
successful in some of them It didnot raise any protest. It took part in the
sai d process wi thout any denur.

We have noticed hereinbefore that the price of iron ore fines in the

international market varied fromtine to tine. After Septenber, 2003, a tender

was i ssued. The Appellant took part in the said tender. Its tender was accepted in
relation to Gade-Ciron ore fines. |Its offers on 22.06.2004, 22.11.2004 and

24.01. 2005 had al so been accept ed.

The tabl e quoted hereinbefore also points out that the Appellant had
al so understood the inplication of phenonenal rise in price in 'the
i nternational market.

We nay at this juncture furthernore notice that the contractual terns
cane to an end in Septenber, 2003. It participated in/'the bids of prices
much hi gher than the contractual prices during the period 12.11.2003 and
03.02.2004. The stand of the Respondents that only having regard to the
fact that there had been increase in the prices, the Appellant filed a wit
petition only in February, 2004, cannot be said to be wholly m sconceived.

The submi ssion of M. Desai that rise in international price would not
by itself be a relevant consideration to rescind the contract may be correct,
but then the sane was not the sole ground for the Respondent No.2 to refuse
to supply iron ore fines to the Appellants.

Mor eover, certain serious disputed questions of fact have arisen for
determ nation. Such disputed questions of facts ordinarily could not have
been entertained by the H gh Court in exercise of its power of judicia
revi ew.
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Odinarily, a specific performance of contract would not be enforced
by issuing a wit of or in the nature of nmandanus, particularly when
keeping in view the provisions of the Specific Relief Act, 1963 damages
may be an adequate renedy for breach of contract.

The questions as to whether OMC had the avail able stock of iron ore
fines or the only ground to refuse supply thereof was the rise in internationa
prices, are matters which could not have been fully and effectively
adjudicated in the wit proceedings. It was difficult for the Hgh to go into
the ot her questions which have been rai sed before us by the Appellant,
nanely, the effect of the purported decision of OMC to offer to the
Appel | ant 60,000 MI of A Gade iron ore fines provided the Appell ant
gave up all other contractual rights which stating the bad faith on the part of
OMC. W may, however, notice that although a decision had allegedly
been taken by OMC not to supply iron ore fines prior to the expiry of the
contractual period, but the same had not been conmunicated. Its effect has
to be deternmi ned keeping in viewthe fact as to whether the Appell ant
suffered any | oss thereby. The reasons for non-supply, we may reiterate,
may constitute a breach of contract but having regard to the conduct of the
parties, it-cannot be said that the same was so arbitrary so as to attract the
wath of Article 14 of the Constitution of India. Before us also what has
been enphasi zed is the purported breaches of contract by the Respondent. A
contention has al so been raised by M. Desai that keeping in view the facts
and circunstances of this case, this Court should nould the relief. W do
not intend to do so and | eave the parties to raise all contentions before an
appropriate forum

For the reasons aforementi oned, we are of the opinion that although
t he approach of the Hi.gh Court was not entirely correct, its ultinmate decision
to refuse to exercise its discretionary jurisdiction cannot be faulted w th.

The appeal is, therefore, dismssed. W, however, |eave it open to the
Appel lant to take recourse to the other renedy which is available in law. In
the facts and circunstances of the case, there shall be no order as to costs.




