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ACT:

HEADNOTE:

JUDGVENT:

1 Del ay condoned.

2. Leave granted. Counsel for the parties are heard.

3. In this appeal under Article 36 of the Constitution of

India the appellant has challenged the judgrment ' dated
31.7.1992 passed by the Central Administrative Tribunal

Hyder abad Bench at Hyderabad (hereinafter referred to as the
Tribunal) dismssing the application of the appellant filed
under Section 19 of the Administrative Tribunals Act, 1985
agai nst the respondents herein seeking the relief of dec-
laration that the action of respondents No. 1 and 2 in not

pronoti ng t he appl i cant to the post of Dy.
Di rector/ Executi ve Engi neer al ongwi th ot her candi dates by an
order dated 28.2.1990 as arbitrary or illegal. |In the said

application the appellant also sought a direction to the
respondents to declare himas having been pronoted to the
post of Dy. Director/Executive Engineer with effect from
28.2.1990 with all consequential benefits.

4. The short question that arises for determ nation by
this Court in this appeal is whether the Tribunal has
correctly interpreted the OFfice Menorandum No. 27/ 2/71-E
4(SET) dated 27.11.1972 in holding that the,appellant was
not entitled to be pronoted as Dy. Director/Executive En-

gi neer because of his placenent in the approved pronotion
panel .
5. Admittedly at the relevant time the appellant was

hol ding the post of Assistant Director/Assistant Executive
Engi neer, in Central Water Engineering (G oup-A) and that he
was fully eligible for being considered for pronotion to the
next hi gher grade of Dy. Director/Executive Engi neer. The
appel lant’s case before the Tribunal was that though his
nane was considered and he being the only candi dat e
belonging to the Scheduled Tribe community his nanme was
included in the panel of selected candidates and placed at
serial No. 26 of the combined select list but by order dated
28.2.1990 only 22 persons were pronoted and the appell ant
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was not pronoted because there were only 22 posts avail able
and therefore persons at Serial No. 1 to 22 in the approved
panel were pronoted while according to the appellant when 22
663

persons were pronoted there should in any case be at | east
one point belonging to the Scheduled Tribe candidate in

accordance with the prescribed roster. The appel | ant
t her ef or e, approached the tribunal for the necessary
direction.

6. The respondents contested the appellant’s application

by stating that 78 vacancies were anticipated up ’'to
31.12.1990 out of which 12 were reserved for Schedul ed
Castes and 6 for the Schedul ed Tri bes agai nst which only the
appel lant, as the sole officer belonging to the Schedul ed
Caste community was found eligible, by the Departmenta
Promotion Committee in its sitting held on 3.8.1990 and
27.8.1990. The respondents’ further stand was that having
regard to the directions contained in Ofice Menorandum No.
27/ 2/ 71 -E(SEl) dated 27.11.1972 issued by the Departnent of
Per sonnel’, they prepared separate select |lists of candi dates
bel ongi ng- to the Schedul ed Castes and Scheduled Tribes in
addition to the general |list and all the3separate select’
lists were nmerged into one conmbined list in which the name
of all the selected officers including those belonging to
Schedul ed Castes and Schedul ed Tribes 'were arranged in the
order of their inters seniority in the feeder cadre viz.
Assistant Director/Assistant Executive Engineer in which the
name of the appellant figured at S1© ~No. 26. It was stated
by the respondents that the number of the vacancies as were
anticipated did not cone through-and they could pronbte only
22 officers and, therefore, the first 22 in the panel of the
conbined Ilist were pronoted. 'The appellant could  not be
pronmot ed as his chance for pronotion woul d conme only accord-
ing to his placenent in the approved panel.

7. The tribunal, after considering the rival contentions,
cane to the conclusion that having regard to the pronotion
policy the pronotions have to be made in accordance w th the
instructions contained in the Ofice Menorandum  dated

27.11.1972. It took the view that the conbined select |ist
prepared in accordance with the instructions forms the basis
for pronotion in which the names of all the selected

officers, general as well as those belonging to Schedul ed
Castes and Scheduled Tribes are arranged in the order of
their interse seniority. The tribunal also took the view
that the rosters which have been prescribed for reservation

are for determ ning the nunber of vacancies to be reserved
for Schedul ed Castes and Schedul ed Tribes and that the 40
point roster is not for determning the order of actua

appointnent or for the purpose of determning  seniority.
After analysing the instructions contained in Ofice
Menor andum dated 27.11.1972 the Tribunal took the view that
the respondents committed no illegality in making pronotions
of 22 persons by order dated 28.2.1990 and on that ' basis,
rej ected the application made by the appel |l ant agai nst which
this appeal has been preferred.

8. Learned counsel for the appellant vehenently urged
before wus, that the inpugned judgnent of the tribunal is
against the pronotion policy enunciated by the Centra

CGovernment for the benefit of the nenmbers of the Schedul ed
Castes and Scheduled Tribes as well as against the very
object and spirit of the Ofice Menorandum dated 27.11.1990
and other related Government instructions in this behalf It
was submtted that though 78 vacancies were anticipated up
to 31.12.1990 yet accepting that only 22 posts wer e
available for pronotion then also having regard to the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

pronotion policy and the percentage
664
of reservation allocated to the nenmbers of the Schedul ed
Tri bes, the appellant could not have been ignored and in any
event one post out of the 22 posts nust have been made
avail able on 28.2.1990 when 22 pronpoti ons were nade. It
was, therefore, submtted that the inpugned order of the
tribunal could not be sustained either in |law or on facts.
9. It my be pointed out that O fice Menorandum No.
27.2.71 -E(SET) dated 27.11.1972 issued by the Departnent of
Personnel, Government of India, relates to the introduction
of pronotion scheme to the nenbers belonging to Schedul ed
Caste and Schedul ed Tri be conmmunity. A reading of the said
nmenoranda goes to show that prior to 17.11.1972 there was no
reservation for Schedul ed Castes and Scheduled Tribes in
appoi ntnents made by pronmption on the basis of seniority
subject to fitnessand it was only by OM dated 27.11.1972
that the Government ~of India comunicated its policy
providing 15 per cent reservation for Schedul ed Castes and 7
1/2 per ‘cent reservation for Scheduled Tribes in pronotion
to all classes of posts/ service made on the basis of
seniority subject to fitness. This policy was adopted by
the Governnent of India in supersession of its wearlier
orders contained in Ofice Menoranda No. 1/1 2/67- ESTT (O
dated 11.7.1968 according to which there was no reservation
for Schedul ed Castes and Schedul ed Tri bes in t he
appoi ntnents made by pronotion. The Governnent, therefore
directed appointing authorities to maintain a  separate 40
point roster to determ ne the nunber of reserved vacancies
in a year wth a viewto inmplenent the.  aforenmentioned
reservation policy. In_ pursuance of the said policy,
detail ed instructions were issued to the authorities
concer ned to make pronotions in accordance wth t he
directions contained therein with-a viewthat the @nenbers
bel onging to the Schedul ed Castes and Schedul ed Tri bes may
have the benefit of getting pronotion to higher grade/cadre
earlier than the enployees who did not belong to the
Schedul ed Castes and Schedul ed Tribes. Clause (i) of
par agr aph 3 of O M dated 27.11.1972 provi des for
preparation of a separate 40 point roster to-determne the
nunber of reserved vacancies in a year which also prescribes
the points for reservation for Schedul ed Castes and Sched-
uled Tribes. Cause (ii) provides that wherever according
to the points in the roster there are any vacanci es reserved
for Scheduled Castes and Schedul ed Tri bes, separate |ist
should be drawn up of the eligible Scheduled Castes and
Schedul ed Tribes officers as the case may be, arranged in
order of their interse seniority in the main list. Cl ause
(iii ) contenplates that the Schedul ed Castes and Schedul ed
Tribes officers should be adjudged by the Departnenta
Pronmoti on Committee separately in regard to the fitness and
cl ause (iv) of paragraph 3 of O M dated 27.11.1972 reads
as under: -
"when the Select Lists of officers in the
gener al category and those bel onging to
Schedul ed castes and Schedul ed tri bes
have been prepared by the Depart ment a
Promotion Conmittee these should be rmerged
into a conbi ned select list in which the nanes
of all the selected officers general as well
as those belong to Scheduled Castes and
Schedul ed Tribes are arranged in the order of
their inter-se seniority in the origi na
seniority list of the category or grade from
which the pronmotion is being nade. Thi s
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conbined select list should thereafter be
foll owed for nmaking pronotions in vacancies as
and when they, arise during the year
10. Gover nrrent of I ndi a, Depart ment of
Personnel & Training, Mnistry of Personnel
Public Gievances and Pensions again issued
O M No. F.22011/5/86-ESTT/ D dated 10.3.1989
providing the procedure to be observed by
Departnmental Pronotion Conmittee. Par agr aph
2.3.2 (ii) of the said OM dated 10.3.1989
| ays down the method of pronotion by selection
and reads as under
“In pronotion by selection to posts/services
from Goup 'C to Goup 'B within Goup 'B
and fromGoup 'B to the lowest run in G oup
A, selection against vacancies reserved for
SCs ~and STs wll be nmade only from those
SCs/ STs -~ officers, who are within the norma
zone ~of consideration prescribed vide the
Departnment of ~ Personnel & AR OM No.
22011/ 3/ 76-Estt. (D) dated 24th Decenber, 1980.
Where adequate number of SCs/STs candi dates
are not available within the normal field of
choice, it may be extended to five tunes the
nunber of vacancies and the SCs/ STs candi dat es
(and not any other) com ng within the extended
field of choice, shouldalso be considered
agai nst.  the vacanci es reserved for them | f
candi dates from SCs/STs-obetain on the basis
of nmerit with due regard to seniority, on the
sane basis as others, km nunmber of  wvacancies
t han the nunber reserved for them t he
difference should be nade up by selecting
candi dat es of these comunucs, who are in the
zone of consideration, irrespective of nerit
and ’'bench mark’ but who arc considered fit
for pronotion. Oficers belonging to SC ST
sel ected for pronotion against vacanci es
reserved for themfromwithin the extended
Geld of choice shoul'd however be placed at
bloc below all the other officers selected
fromw thin the normal field of choice
11. A conbi ned reading of the instructions contained in these
menor anda wi | |
665
go to show that in the first instance the number of reserved
vacancies in a year have to be worked out on the basis of 40
point roster as envisaged in sub-clause (i) of paragraph 3
of O M dated 27.11.1972. Thereafter separate lists arc to
be drawn up of the eligible Schedul ed Castes or Schedul ed
Tribes officers arranged in the order of their “inter se
seniority in the main list. Cause (iii) of paragraph 3
enjoins a duty on the Departmental Pronpbtion Conmittee to
adj udge the Schedul ed Castes and Schedul ed Tribes officers

separately in regard to their fitness. Thereafter the
select lists of the officers in the general category and
those bel onging to the Schedul ed Castes and Schedul ed Tri bes
arc prepared by the Departnental Pronotion Conmittee. The
same have to be merged into a conbined select list in which
the nanmes of all the selected officers, general as well as

those bel ongi ng to Schedul ed Castes and Schedul ed Tri bes arc
arranged in the order of their inter se seniority in the
original seniority list of the category/grade fromwhich the
promotion is being made and this conbined select list is the
basis for meking pronptions in vacancies as and when they
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arise during the year. Further clause (ii) of paragraph
2.3.2 of OM dated 10.3.1989 contenplates that selection
agai nst vacanci es reserved for Schedul e Castes and Schedul e

Tribes will be made only fromthose Schedul e Cast/ schedul e
Tri bes officers who arc wthin the nornal zone of
consi deration prescribed by the Department of Personnel and
AR vide OM No.22011 dated 24th Decenber, 1980. It

further contenplates that where nunber of Schedul ed
Cast e/ Schedul e Tri be candi dates arc not available within the
nom nal field of choice, it may be extended to Five Tines
the nunber of vacancies and Schedul e Caste/ Schedule Tribe
candi dates (and not any other) coming; within the
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ext ended field of choice, should al so be considered agai nst

the vacanci es reserved for them | f candi dat es from
Schedul ed Castes and Schedul ed Tri bes obtai ned on the basis
of nerit with due regard to seniority, on the same basis as
others,” are |l ess than the number of vacancies reserved for
them 'the difference should be nmade up by sel ecting
candi dates ~of these communities, who are in the zone of
consi deration, irrespective of nerit -and bench mark but who
are considered for pronotion and officers belonging to
Schedul ed Castes and Schedul'ed Tribes sel ected for pronotion
agai nst vacanci es reserved for themfromw thin the extended
field of choice would 'however be placed en bl ock bel ow al

the other officers selected fromw thinthe normal field of
choi ce. In view of the aforesaid clear instructions wth
regard to the reservation quota for the Scheduled Tribes as
7-1/2 per cent, it is beyond conmprehension to say that not
even a single post will go to the nenber of = the Schedul ed
Tri be out of the 22 posts which were availabl e for pronotion
to the post of Dy. Director/Executive Engineer on the

relevant date i.e. on the date when 22 officers were
promoted to that grade. Any other interpretation of..,’, he
nmenoranda referred to above will not~ only frustrate the
schenme but it will render the reservation policy as nugatory
and no effect to the reservation quota can be given,

12. The tribunal seens to have been msled by the | ast

sentence contained in clause (iv) of paragraph-3 in OM
dated 27.11.1972 which reads as fol lows: -

"Thi s combi ned select list should therefore be

foll owed for nmaking pronotions in vacanci es as

and when they arise during the year."
The aforenentioned sentence cannot be read formout of the
context in which it has been used. The preceding cl auses of
the said nmenoranda clearly contenplate that there have to be
separate select lists of officers in the general category as
well as those belonging to the Scheduled Castes and
Schedul ed Tribes having been prepared by the Departnenta
Pronoti on Committee and then all the three have to be nerged
to forma conbined select list. It does not mean -that in
the case of Schedul ed Castes and Schedul ed Tri bes the pro-
notions have to be nade only in accordance wth the
pl acenent of the nenbers of the Scheduled Caste and
Scheduled Tribe in the conbined select list. They have to
be picked up fromthe select list of officers belonging to
Schedul ed Castes and Scheduled Tribes prepared by the

Depart ment al Pronoti on comm ttee, according to the
availability of reserved vacancies and their turn in the
said lists. This intention is also spelt out from clause

(ii) of para 2.3.2 of OM dated 10th March, 1989 which
provides that pronmption by selection against vacancies
reserved for Scheduled Caste and Scheduled Tribe wll be
made only from those Scheduled Caste/ Scheduled Tribe
officers who are within the normal zone of consideration.
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13.Having regard to these facts and circunstances the
appel | ant havi ng been sel ected by the Departnmental Pronotion
Commttee and he being the only eligible officer belonging
to the Schedul ed Tri be community shoul d have been pronoted
to the higher post/grade of Dy. Director/Executive Engineer
and the respondents commtted a serious error and illegality
in not doing so. Consequently, the appeal succeeds and is
hereby allowed. The inpugned order of the tribunal is set
asi de
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and the application of the appellant filed before the
tribunal is allowed. According to the Counter Affidavit
filed in this Court by Shri A K Barua on behalf of the re-
spondent s, t he appel l ant was also pronoted as Dy.

Director/ Executive Engineer by order dated 7.9.1993 and the
appel | ant had j oi ned as Deputy Director /Executive Engineer
on 22.9.1993. Since we find that the appellant was entitled
to be pronpted on 28.2.1990, it \is directed that he will be
deened t o have been pronpted with effect from28.1.1990 with
al | consequential benefits. ~The respondents are directed to
pay a sum of Rs. 3000/--as costs of this appeal to the
appel | ant .
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