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ACT:

%

Arbitration Act, 1940:

Ss. 5, 12, 33 and 37:

Limtation Act. 1908/ 1963:

Del ay of 10 years in seeking reference to arbitration-Held,
l[imtation applies to arbitration-C aimbarred by delay-
Courts below justified in rescinding arbitration agreenent.

HEADNOTE

On May 27, 1978, the petitioner entered into an arbitration
agreenment under which he had to execute a certain work
within 9 nmonths. He averred that he had sent his bills on
July 12, 1979, but paynent was not nmade. On Novenber 28,
1989, for the first time he sent a notice to the respondent
for reference to arbitration. The respondent approached the
H gh Court wunder Ss. 5,12 and 33 of the Arbitration Act,
1940. A learned Single Judge held that —the claim was

hopel essly barred by limtation, and cancel | ed t he
arbitration agreenent. A Division Bench dismssed the
Appeal

On appeal, this Court addressed itself to 2 questions:
VWhet her the High Court could permt a party to rescind an
arbitration agreenent; and whether delay can be a ground for
resci ndi ng such agreenent.

Di sm ssing the appeal, this Court,

HELD: 1. The Court has the power and jurisdiction under Ss. 5
and 12 to grant leave to the applicant in exceptiona
circunmstances to revoke the contract of arbitration. The
Court should exercise the power sparingly, cautiously -and
with circunspection in permtting a party to rescind an
arbitration agreenent he had entered into voluntarily. (365-
B)

2.By virtue of s. 37 of the Arbitration Act, the provisions
of the Limtation Act would apply to arbitrations,
notwi thstanding any termin the contract to the contrary.
(366-B)

3.The period of limtation for the comencenent of an
arbitration runs fromthe date on which, had there been no
arbitration clause, the cause of

362




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 8

action would have accrued, just as in the case of actions
the claim is not to be brought after the expiration of a
specified nunmber of years fromthe date on which the cause
of action accrued, so in the case of arbitrations, the claim
is not to be put forward after the expiration of the
specified nunmber of vyears fromthe date when the claim
accrued. (368-D-E)

Ram Dutt Ranki ssen dass v. Sassoon( E. D.) &Co. (1929) (56) 1A
128(PC); Naam ooze Vennoot schap Handel s- En- Transport
Maat schappij’ Wulcan’ v. A/S J. Ludwi g Mowi nckel s Rederi [1
938] 2 All ER 152; Pegler v. Railway Executive [1948] AC 332
at 338 and; Wst R ding of Yorkshire Country Counci
Huddersfield Corporation [1957] 1 AR ER 669 and Russell on
Arbitrations; Justice Bachawat Law of Arbitration, applied.
4, Del ay defeats justice: Defaulting party should hear the
hardship and should not transnmit the hardship to the other
party, after the  claimin the cause of arbitration was
allowed to he barred. (369-F )

Mustiu and Boyd' s~ Commrercial” Arbitration (1982 edn.),
referred to.

5. The ~claim in the case on hand  is undoubtedly hope-
lessly barred by limtation as the petitioner by his conduct
sl ept over his right for nmore than 10 years. The Hi gh Court
justifiably exerci'sed the di scretionary power and
jurisdiction wunder Ss. 5 and 12 (2) (b) in permtting the
respondent to rescind the agreenent. (370-E)

JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Special Leave Petition (O
Nos. 4304-06 of 1993.

Fromt he Judgnent and Order dated 18.12.1992 of the Calcutta
H gh Court in Appeal from Oiginal Order Nos. 105. 104, and
106 of 1991.

Panchugopal Bose-in-person for the Petitioner.

D.P. Gupta, Solicitor General, A K Sil and G joshi for the
Respondent .

The Judgnent of Court was delivered hy

K. RANMASWAMY. J.: These three Special Leave Petitions
arise out of Arbitration Agreement said to be executed by
the petitioner on My 27, 1978 which provided that the
petitioner had to execute the work within 9 nonths. It is
363

his claimthat while executing the work he sent the bills on
July 12, 1979 but payrment was not made. For the first tine
he sent notice on Nov. 28, 1989 to the respondent for
reference to the arbitration. On receipt ‘thereof, the
respondent filed an arbitration suits in the Calcutta /High
Court under ss. 5, 12 and 33 of the Arbitration Act, 1940
for short the Act. The learned Single Judge held that the
claim was hopelessly barred by limtations There was no
proof that the petitioner had sent any claimin July, 1979.
Since the Caimwas nade |ong after 10 years the arbitration
cannot be proceeded with. Accordingly finding that it to be
an exceptional case for interference, the learned Single
Judge cancelled the arbitration clause 68 of the contract in
matter Nos. 1326, 1364 and 1365/90 dated November 23. 1990.
On further appeals the division bench by its order dated
December 18, 1992 in Appeal Nos 104/90 etc. dism ssed the
appeal s. Thus these special |eave petitions.

The contention of the petitioner appearing in person is that
Clause 68 of the Contract provides for appointment of an
arbitrator and when the petitioner has legally invoked
cl ause 68 and issued notice to the respondent, t he
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respondent is duty bound to appoint an arbitrator and on its
failure it is open to him to approach the Court for
appropriate renmedy under s. 8 of the Act for appointnment of
an arbitrator. The H gh Court scuttled this procedure in
exercising the power under S. 5 of the Act which is illegal
and ultra vires. He further contented that Section 5 has no
application to the facts of this case. W have heard also
Shri  D.P. GQupta, the learned Solicitor GCeneral for the
respondent .

The question for consideration is whether the H gh Court
was justified in permtting the respondent to rescind the
contract of Arbitration provided in Cause 68 of the
Contract. Undoubtedly, Ol ause 68 provides reference to
arbitration of all or any of the disputes or differences
enuner ated therein that have arisen between the parties, at

the instance of either party to the contract. It enpowers
either party to issue notice calling upon the Engineer to
refer the dispute or difference for arbitration. In this

case, as found by the H gh Court that though the petitioner
was said to have made the claimfor paynent for the first
time in July 12, 1979. Though there is no proof in that
behal f, and the respondent clainmed that the petitioner had
abandoned the contract, even assuming that any claimwas as
a fact made in July. 1979 and paynment was not mmde, the
petitioner had not taken follow up action thereafter for

well over 10 years. /It was open to himto avail C ause 68
of the contract seeking reference tothe arbitration. No
such action was taken till November 28, 1989 Inmediately on
recei pt of the 'notice, the  respondent i'nvoked t he

jurisdiction of the Calcutta H gh Court under ss. 5 and 12
at 330 of the Act.

Section 5 provides thus:

364

"The authority of an appointed arbitrator or wunpire | shal
not be revocabl e except with the |l eave of the Court, unless
a contrary intention is expressed in the arbitration
agreenent”.

Therefore, Section 5 postul ates that there nust be an / order
of appointing an arbitrator or unpire and thereafter the
same cannot be revoked except with the | eave of the Court,
unless a contrary intention is expressed in the -agreenent.
Exfacie it woul d appear that appoi ntnent of an arbitrator is
a condition to avail the renmedy under s.5. Section 12
accords consequential power which postul ates that the power
of the Court where Arbitrator is renmoved or his authority
revoked. Subsection (2) says that:

"Where the authority of an arbitrator or arbitrators or an
unpire is revoked by | eave of the Court, or where the Court
renoves an unpire who has entered on the reference or a sole
arbitrator or all the arbitrators, the Court may, ~on the
application of any party to the arbitration agreenent,
ei t her

(b)order that the arbitrati on agreement shall cease to  have
effect with respect to the difference referred.”

Therefore, by a conjoint reading of ss. 5 and 12 (2) (b) it
is clear that the court has been given power in given
circunstances to grant leave to a contracting party to have
the arbitrator or unpire renmoved and the-arbitration
agreement entered into with other contracting part revoked.
VWere the Court grants such authority consequential ly
arbitration agreement shall cease to have effect wth
respect to the difference or dispute. It flows therefrom
t hat there exist inplied power vested in the court
permitting a party to avail the remedy under ss. 5 & 12 to
rescind the arbitration agreenent. |In all cases it is not a
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condition precedent that there should in the first instance
be an order appointing an arbitrator or he should enter upon
reference for adjudication. |In given circunmstances and the
factual background the court may be justified to exercise
the power wunder ss.5 and 12. The question then is under
what circunstances such power would be exercised. Thi s
Court in Ms Amarch and Lalit Kumar v. Shree Anmbica Jute
MIlls Ltd. [1963] 2 SCR 953 at 969 held thus: "In exercising
its discretion cautiously and sparingly the Court has no
doubt (kept) these circunmstances in view, and consider that
the parties should not be relieved froma tribunal they have
chosen because they fear that the arbitrator’s decision my
go against them The grounds on which | eave to revoke may
be given have been put under five heads:

365
1. Excess or refusal of jurisdiction by arbitrator; 2.
M sconduct of arbitrator; 3. Disqualification of

arbitrator; 4. Charges of Fraud; and 5. Exceptional cases.
Thus it /could be seen that the Court has the power and
jurisdiction under ss. 5 and 12 to grant leave to the
appl i cant in~ exceptional circunstances to revoke t he
contract of arbitration. The court should exercise the
power sparingly, cautiously and wth circunspection to
permt a party to the contract of a arbitration voluntarily
entered into to relieve the party fromdispute or difference
and to order that the arbitration agreenent shall cease to
have effect in respect of the dispute or difference.

In this case we have seen that even assuning that the
petitioner had putforward his claimin July, 1979 and the
respondent had not acted thereontill November 28, 1989 for
Il ong 10 years he did not nove his little finger to  approach
the Engineer and later the Court. For the first tinme on
Novermber 28, 1989 he issued notice to the respondent to
refer the case for arbitration. C ause 68 of the Contract
provi des that when any disputes or differences has arisen he
shoul d approach the Engineer in the first instance  seeking
reference of it to an arbitration and if the /Engineer
refuses to act upon or onits to refer the dispute to the
arbitration wthin 15 days fromthe date of the receipt of
notice, then it is open to himto approach a Cvil Court for
reference to the arbitration. On his own show ng cause of
arbitration has arisen in July, 1979, the petitioner did not
take any action fromthen. On the other hand when notice
was issued in Novenber, 1989 the respondent inmediately
approached the Court and sought its leave to rescind the
agreenment expl ai ning the circunstances. The Court exercised
the jurisdiction in permtting the respondent to revoke the
arbitration agreement. The question then is whether it 1is
justified?

Section 37 (1) of the Act provides that all the provisions
of the Indian Limtation Act, 1908 (since anended Act cane
into force in 1963) shall apply to arbitrations as they
apply to the proceedings in court. Sub- secti on (2),
enpl oyi ng non-obstenti clause, says that notw t hstandi ng any
termin an arbitration agreement to the effect that no cause
of action shall accrue in respect of any matter required by
the agreenment to be referred until an award is--made under
the agreement, a cause of action shall, for the purpose of
[imtation, be deened to have accrued in respect of any such
matter at the time when it would have accrued but for that
termin the agreenment. Sub-section (3) thereof states that

for the purposes of this section and of the I ndi an
Limtation Act, 1908 an arbitration shall-be
366

deenmed to be conmenced when one party to the arbitration
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agreenment serves on the other party thereto a notice
requiring the appointnent of an arbitrator, or where the
arbitration agreenment provides that the reference shall be
to a person nanmed or designated in the agreement, requiring
that the difference be submtted to the person so nanmed or
desi gnat ed. Sub-sections (4) and (5) are omtted as being
not material. It would, therefore, be clear that the
provisions of the Limtation Act would apply to arbitrations
and notwithstanding any term in the contract to the
contrary, cause of arbitration for the purpose of limtation
shall be deemed to have accrued to the party in respect of
any such matter at the tine when it should have accrued but
for the. contract. Cause of arbitration shall be deened to
have comenced when one party serves the notice on the other
party requiring the _appointrment of an arbitrator. The
guestion is when the cause of arbitration arises in the
absence of issuance of a notice or omts to issue for |ong
time or contract to the contrary?

It is statedin Robertson’s Hi story that honest nen dread
arbitration nore than they dread law suits. The
arbitrations differ fromlegal proceedings proper only in
the choice of tribunal and all ordinary defences Ilegally
perm ssible are availableto the Parties. Parties to an
arbitration may voluntarily determ ne anong thensel ves the
procedure to be followed including the constitution of the
arbitral tribunal to adjudicate the dispute or differences
arising from the contract including the  power of the
arbitrator. They  could also contract restricting the
[imtation for adjudication. Subject to the above s. 37 of
the Act regulates the Ilimtation for the arbitration
pr oceedi ngs. In Ram Dutt Ranki ssendass v. Sassoon (E.D) &
Co. 1929 (56) Indian Appeals 128, the Privy  Council held
that although, it is indisputable that, in a noder n
arbitration, the principles of equity must be applied just
as they would now be applied in a court of |law, since upon a
special case for the opinion of the court under Sec. 7 if
the Arbitration Act or the Judicature Act, 1925,  s.94
(replacing sec. 19 of the Arbitration Act), the court s,
and has long been, bound to apply equitable  rules and

relief. It is difficult to see how the equitable view of
the applicability of Limtation Act, 1908, to a case of debt
can be excluded in a legal arbitration. Al t hough "t he

Limtation Act does not in ternms apply to arbitrations, they
(their Lordships of the Judicial Committee) think “that in
nmercantile reference of the kind in question it is an
implied termof the contract that the arbitrator must decide
the dispute according to the existing |aw of contract, and
that every defence which woul d have been open in a court of
law can be equally proponed for the arbitrator’s decision
unl ess the parties have agreed- which is not suggested here-
to exclude that defence. Wre it otherwise, a claim for
breach of contract containing a reference cause could be
brought at any tine, it mght be 20 or 30 years after the
cause of action had arisen, although the |egislature has

prescribed a limt of three years for the enforcenent  of
such a claimin any application that
367

m ght be made to the Iaw courts. This ratio was approved by
House of Lords in Naam ooze Vennootschap Handel s- En-
Transport-Matschappij "Vulcaan’ v. A'S J. Ludwi g Mow nckel s
Rederi [1938]2 AIl E.R 152, Lord Maugham L.C. speaking for
the wunanimus Court held that in considering whether the
Limtation Act would apply to arbitration (pre-statutory
arbitrations), it was held that this seens to be a good
reason for holding that there nmay well be cases where the
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object of both parties to the arbitration mght be to
determ ne whether a sum was due, though possible or
certainly not recoverable by |egal Proceedings. W are,
however, here concerned with an arbitration in which |ega
rights are being advanced or denied If the defence of the
statute is to be deenmed in admissible, it would seem that
the clains of one party or the other might be put forward
long after the persons who could give useful evidence had
died and the nost rel evant documents had been destroyed |If
the legal defence were to be excluded, it was in this
agreement that one would expect to find such a provision The
matter does not rest cause we have to consider how far the
suggested elimnation of defences available at law or in
equity nust logically be held to extent in ot her
arbitrations. If the party defending may not rely on the
Statute of Linmitations, can he rely on the Statute of
Frauds, or the Act partially replacing it? Could he rely in
a comrercial arbitration on the Garmng Act? A nunber of
i ke questions mght be asked It is indisputable that, in a
nodem arbitration, the principles of equity nust be applied
just as they would now be applied in-a court of law. In the
concluding findings it is said thus:

"I'n the circunmstances of this case as above-stated, it is, |

think, imnpossible-to cone to the conclusion that there was
an inplied agreenment between the parties to exclude any
def ence under any Statute of Limtations. In the absence of

such-an inplied agreenent, the Limtation Act was open to
the respondents, and the consequence mnust follow that the
arbitrator was acting rightly inadnmtting the defence under
the statute".

In Pegler v. Railway Executive 1948 Appeal Cases 332 at 338,
House of Lords held that just as in the case of actions the
claim is not to be brought after the -expiration of a
specified nunmber of years fromthe date on which the ' cause
of action accrued, so in the case-of arbitrations, the claim
is not, to be put forward after the expiration of the
specified nunmber of vyears fromthe date when the claim

accrued. Wiile accepting the interpretation put up by
Atkinson, J. as he then was in the judgnent wunder appeal
| earned Law Lords accepted the conclusion of —Atkinson, in

the Language thus: "the cause of arbitration" corresponding
to "the cause of action" in litigation "treating a’ cause of
arbitration in the same way as a cause of action would be
treated if the proceeding were in a court of |aw

368

In West Riding of Yorkshirs Country Council v. Huddersfield
Corporation [1957] 1 Al ER 669, the Queens Bench
Di vi sion, Lord Goddard, C. J. (as he then was) held that the
Limtation Act applies to arbitrations as it applies to
actions in the High Court and the nmaking, after a claim has
becone statute barred, of a submission of it to arbitration

does not prevent the statute of linmtation being pleaded.

Russell on Arbitration, 19th Edition, reiterates the ‘above
proposi tion. At page 4 it was further stated that the
parties to an arbitration agreenent may provide therein, _if

they wsh, that an arbitration nust be conmenced wthin a
shorter period than that allowed by statute; but the court
then has power to enlarge the tine so agreed. The period of
l[imtation for commencing an arbitration runs fromthe date
on which the cause of arbitration accrued, that is to say,
from the date when the clainant first acquired either a
right of action or aright to require that an arbitration
takes place upon the di spute concerned.

Therefore, the period of linmtation for the commencenent of
an arbitration runs fromthe date on which, had there been
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no arbitration clause, the cause of action would have
accrued. Just as in the case of civil actions the claim is
not to be brought after the expiration of a specified nunmber
of years fromthe date on which the cause of action accrued,
so in the case of arbitrations, the claimis not to be put
forward after the expiration of the specified nunmber of
years fromthe date when the clai maccrued
In Russell on Arbitration, at pages 72 and 73 it is stated
t hus:
"Di sputes under a contract may also be renoved, in effect,
from the jurisdiction of the court, by including an
arbitration clause in the contract, providing that any
arbitration under it nust be conmenced within a certain tine
or not at all, and going on to provide that if an
arbitration is not so comrenced the claimconcerned shall be
barred. Such provisions are not necessarily found together
Thus the contract may limt the time for arbitration w thout
barring the claimdepriving a party who is out of tinme of
his right toclaimarbitration but |eaving open a right of
action in the courts. O it nmay nake conpliance with a tine
limt a condition of any claim without Ilimiting t he
operation of the arbitration clause, |eaving aparty who is
out of time with the right to claimarbitration but so that
it is a defence in the arbitration that the claimis out of
time and barred.
369
Nor , since the | provisions concerned are essentially
separate, is there anything to prevent the party relying on
the limtation clause waiving hi's objection to arbitration
whil st still relying onthe clause as barring the claim™
At page 80 it is stated thus:
"An extension of tine is not automatic and it is only
granted if "undue hardshi p" woul d ot herwi se be caused. Not
all hardship, however, is "undue hardship,"-, it 'may be
proper that hardship caused to aparty by his own default
shoul d be borne by himand not transferred to
the other party by allowing a claim to be
reopened after it has becone barred. ~ The nere
fact that a claimwas barred could not be held
to be "undue hardship."
The Law of Arbitration by Justice Bachawat in Chapter XXXVI
at p.549 it is stated that just as in the case of actions
the claim is not to be brought after the expiration of  a
specified nunmber of vyears fromthe date when the claim
accrues, as also in the case of arbitrations, the claim is
not to be put forward after the expiration of a specified
nunber of years fromthe date when the cl ai maccrues. For
the purpose of s. 37 (1) ’action’ and cause of | action’ in
the Limtation Act should be construed as arbitration and
cause of arbitration. The cause of arbitration, therefore,
arises when the clainmant becomes entitled to raise the
gquestion, i.e. when the claimant acquires the right to
require arbitration. The Iimtation would run fromthe date
when cause of arbitration would have accrued, but for the
agreenent .
Arbitration inplies to charter out tinmous comencenent of
arbitration availing the arbitral agreenent, as soon as
di fference or dispute has arisen. Delay defeats justice and
equity aid the pronptitude and resultant consequences.
Defaulting party should bear the hardship and should not
transmt the hardship to the other party, after the claimin
the cause of arbitration was allowed to be barred. The
guestion, therefore, as posed earlier is whether the court
woul d be justified to pernmit a contracting party to rescind
the contract or the court can revoke, the authority to refer
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the disputes or differences to arbitration. Justice
Bachawat in his Law of Arbitration, at p. 552 stated that
"in an appropriate case | eave should be given to revoke the
authority of the arbitrator’. It was also stated that an
ordi nary subm ssion wi thout special stipulation limting or
conditioning the functions of the arbitrator carried with it
the inplication that the arbitrator should give effect to

all |egal defences such as that of limtation. Accordingly
the arbitrator was entitled
370

and bound to apply the law of limtation. Section 3 of the
Limtation Act applied by way of analogy to arbitration
proceedings, and like interpretation was given to s. 14 of
the Limtation Act, The Proceedi ngs before the arbitration
are like civil proceedings before the court wthin the
meaning of s. 14 of the Limtation Act, By consent the
parties have substituted the arbitrator for a court of [|aw
to arbiter their disputes or differences. It is, therefore,
open to the parties to plead in the proceedi ngs before him
of limtation as a defence.

In Mustiu and Boyd's Conmercial Arbitration (1982 Edition)
under the headi ng "Hopeless Claim in Chapter 31 at page 436
it is stated thus:

"There is no undoubtedly jurisdiction to interfere by way of
injunction to prevent the respondent from being harassed by
claim which can never lead to valid award for exanple in
cases where claim is brought in respect of the alleged
Arbitration agreenment which does not really exist or which
has ceased to exist. So also where the dispute |ies outside
the scope of Arbitration agreenment”.

The case on hand is clearly and undoubtedly - hopelessly
barred claimas the petitioner by his conduct sl ept over his
right for nore than 10 years. Statutory arbitrations stand
apart. In these circunstances it i's an _exceptional case and
t he courts bel ow have justifiably exerci sed their
di scretionary power, and jurisdiction under ss. 5 and 12(2)
(b) to permt the respondent to rescind the arbitration
agreenment and declared that the arhitrati on agreenent  shal
cease to have effect with respect . to the difference or
dispute referred to in the notice of —the petitioner and
relieved the parties fromthe arbitration agreenent. The
Speci al Leave Petitions are accordingly dismssed w thout
costs.

UR

Appeal dism ssed
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