IN THE H GH COURT OF JUDI CATURE AT BOVBAY
C VIL APPELLATE SI DE

VWRI T PETI TION NO. 148 OF 2004

. Prabhudas Danbdar Kot echa,

. Taruna Prabhudas Kot echa

Both residing at 16 Ram Mahal

5th Fl oor, 8, Dinshaw Vachha Rd,

Munbai - 400 020. .. Peti ti oners.

N -

Ver sus

1. Snt. Manharbal a Jeram Danodar,
2. Arvind Jeram Danodar

Karta and Manager of Hi ndu
Undi vided famly all residing
at Ram Mahal, 6th fl oor, 8,

D nshaw Vachha Road,
Munbai - 400 020.

Bhavana Prabhudas Kot ech,
Madhavi Prabhudas Kot echa,
Rupi n Prabhudas Kot echa

Nos 3 to 5 having their
address in India at 16,

Ram Mahal , 5th Fl oor, 8,

D nshaw Vachha Road,
Mubai - 400 020. Respondent s.

o1k w

M J.J. Thakkar, Senior Advocate with M Jaydeep Thakkar
Advocate for the petitioners-defendant nos.1 and 2.

Ms Ranjana Parikh, Advocate, for respondent nos 1 and
2-plaintiffs.

Ms Gauri Godse, Advocate for respondent nos 3 to
5- def endant s.

VWRI T PETI TI ON NO. 561 OF 2005

1. Smt. WManharbal a Jer am Danpdar,
85 years,

2. Arvind Jeram Danodar
Aged 63 years.
Karta and Manager of Hi ndu
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Undi vided fam |y, bot residing

at 20, Ram Mmhal, 6th floor, 8,

D nshaw Vachha Road,

Munbai - 400 020. Peti ti oners.

Vs.

1. Prabhudas Danobdar Kot echa,
aged 77 yrs, retired Businessnan,

2. Taruna Prabhudas Kot echa,
Age - 70 years, Housew fe

3. Bhavana Prabhudas Kot ech,
Age- 48 years, Housew fe

4. Madhavi Prabhudas Kot echa,
Age 45 years,

5. Rupin Prabhudas Kot echa

Age- 40 years

Al residing at 16,

Ram Mahal , 5th Fl oor, 8,

D nshaw Vachha Road,

Munbai - 400 020. Respondent s.
Ms Ranj ana Pari kh, Advocate for the petitioners.

M J.J. Thakkar, Senior Advocate with M Jaydeep Thakkar
for Respondent nos 1 and 2.

Ms Gauri Godse, Advocate for respondent nos 3 to
5- def endant s.

CORAM : DR S. RADHAKRI SHNAN, D. B. BHOSALE
AND SMI. V. K. TAH LRAMANI, JJJ.
DATED : 10TH JWY, 2007.

JUDGVENT: (PER D. B. BHOSALE, J.)

1. The order of reference dated 16.1.2006, which

has occasioned the constitution of this Full Bench, has
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been passed by the learned Single Judge in view of a
di vergence of the views of the Division Benches of this
court, the first being in Ramesh Dwarkadas Mehra Vs.
I ndravati Dwarkadas Mehra, 2001(3) ALL MR 668 and the
second in Letters Patent Appeal No.129 of 1993
(Bhagirathi Lingawade and ors Vs. Laxm Silk MIlls),
deci ded on 3.9.1993. The provisions of Section 41(1) of
The Presidency Small Cause Courts Act, 1882 (for short,
"PSCC Act") and section 5(4A) of The Bonbay Rents, Hotel
and Lodgi ng House Rates (Control) Act, 1947 (for short,
"the Rent Act") crop up for <consideration in these
petitions. In view of a conflict in the interpretation
made by the Division Benches, in the aforesaid cases, on
the I|anguage of these provisions the |earned Single
Judge has nmde a reference to the Larger Bench. The
Hon’ ble the Chief Justice has accordingly constituted

this Full Bench to decide the sane.

2. The Division Bench in Ramesh Dwar kadas Mehra’'s
case was dealing with the question, "Wether a suit by a
| icensor against a gratuitous licensee is tenable before
the Presidency Small Cause Court under section 41 of the
Presi dency Small Cause Courts Act, 1882 or should such a
suit be filed before the Cvil Court?" This question was

answered by the Division Bench holding that a suit by a
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licensor against a gratuitous licensee is not tenable
before the Presidency Small Causes Court under section
41(1) of PSCC Act and it should be filed before the City
Cvil Court or the Hgh Court depending upon the
val uati on. The Division Bench has observed that the
expression "licensee" used in section 41(1) of PSCC Act
has the sanme nmeaning as in section 5(4A) of the Rent
Act . In other words, the expression "licensee", not

havi ng been defined in PSCC Act, mnust derive its neaning

from the expression "licensee" as used in section 5(4A)
of the Rent Act. The expression "licensee" as used in
section 5(4A) does not cover a "gratuitous |icensee".

Consequently, the ejectnent application in that case
filed in the Court of Small Causes at Bonmbay was
di sm ssed as without jurisdiction, holding that the suit
was wthin the jurisdiction of this Court on the

Oiginal Side.

3. In Bhagirathi Lingawade’ s case, decided on
3.9.1993, the Division Bench has expressed a view that
t he provisions of Section 5(4A) and section 13(1) of the
Rent Act are not at all relevant for interpreting the
scope and ambit of section 41 of PSCC Act. The Division
Bench, after considering the subm ssions advanced by the

| earned counsel for the parties, in paragraph 5 of the
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order held thus:

"Qur attention was invited to the definition
of the expression "licensee" given under
section 5(4A) and so also section 13(1) of
the Bonbay Rent Act. The provisions of that
Act are not at all relevant for interpreting
the scope and anbit of Section 41 of the
Presi dency Small Causes Court Act under which
the suit was filed."

The aforesaid view expressed by the Division Bench, as
observed in the reference order by the |learned Single
Judge, runs <counter to the view expressed by the
Division Bench in Ramesh Dwarkadas Mehra’' s case. The
| earned Single Judge in paragraph 15 of the reference
order has observed that there is a direct conflict in
the ratio laid down by both the Division Benches on
i mportant | egal aspect of the matter, nanely, the scope
and enquiry under Chapter VIl of PSCC Act prior to its
amendnent and after amendnent as al so the definition of
"licensee"” under section 5(4A) of the Rent Act, and it

is necessary to resolve the conflict.

4. We propose to consider and deal only with the
guestions that fall for our <consideration in these
petitions wthout touching upon the nmerits of the case.

However, to understand the background agai nst which the
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guestions are raised, we make a brief reference to the
factual matrix in these Wit Petitions. Wit Petition
No. 148 of 2004 and cross Wit Petition No.561 of 2005,
both arise out of Suit L.E &C Suit No. 430/582 of 1978
filed in the Court of Small Cause under section 41 of
PSCC Act. The petitioners in Wit Petition No.148 of
2004 are defendant nos 1 and 2 in the suit whereas the
respondents are the original plaintiffs and defendant
nos 3 to 5. The petitioners in Wit Petition No.561 of
2005 are the original plaintiffs and the respondents
therein are the original defendants. Hereinafter they
are being referred to in their original capacity.
According to the plaintiffs, the defendants were in use
and occupation of one bed roomin flat no.16, Ram Mhal,
Churchgate, Munbai (for short, "the suit flat") as their
guest . So far as the hall and kitchen are concerned,
famly menbers of the plaintiffs and the defendants were
using it as common anenities. The plaintiffs claimthat
they are in occupation of another bedroomin the suit
flat. According to the plaintiffs, no nonet ary
consideration was charged by themfromthe defendants
for exclusive wuse and occupation of one bedroom and
joint use of the hall and kitchen as conmon anenities.
It appears that defendant no.1 is the younger brother of

plaintiff no.1. The plaintiffs claimthat since 1955
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plaintiff no.1 in his individual name and since Cctober,
1967, the HUF of the plaintiff no.1 was the tenant of
flat no.11 in the very sanme building. The nmenbers of
HUF were in need of additional prem ses and hence they
acquired the suit flat on 1.11.1964. Since then the
said HUF of plaintiff no.1 has been and continues to be
a tenant of flat no.16 and they are paying the rent of
the suit flat to the landlord. The plaintiffs further
claim that they allowed and/or permtted the defendants
to use the bed roomin the suit flat as guest of the
said HUF of plaintiff no.1. The plaintiffs claim that
t hey revoked the said permssion granted to the
defendants to use the said prem ses and since they did
not vacate the suit flat and continued to hol d
possession wongfully and illegally they filed the suit

for eviction.

5. The defendants challenged the jurisdiction of
the Court of Small Cause to entertain and try the suit
relying upon the judgnment of the Division Bench in
Ramesh Dwarkadas Mehra's case contending that the
licence created by the plaintiffs in favour of the
defendants was admttedly gratuitous, that is, wthout
consideration and hence the suit is not tenable in that

court. The issue of jurisdiction was, however, answered
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in the affirmative. It is against this backdrop and in
view of a divergence of the views in two judgnments of
the Division Benches in the aforesaid cases on the
guestion of jurisdiction of the Court of Small Cause to
entertain a suit against a gratuitous |I|icensee, the

ref erence has been nmde.

6. At the outset, we once again nake it clear that
we do not propose to deal with the petitions on nerits
and we would |ike to address only the questions raised
and fall for our consideration. The |learned Single
Judge while making reference, though clearly indicated
in the order the conflict, did not fornulate the
guestion/s. We, therefore, fornulate the follow ng

guestions: -

(1) Wether the expression "Licensee" used in
section 41(1) in Chapter VIl of PSCC Act, not
having been defined therein, would derive its
meaning fromthe expression "licensee" as used
in sub-section (4A) of section 5 of the Rent Act
and/ or whether the expression "licensee" used in
section 41(1) of PSCC Act is a term of wider
inmport so as to nmean and include a "gratuitous

i censee" al so?
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(ii) Whether a suit by a "licensor” against a
"gratuitous licensee" is tenable before the
Presi dency Small Cause Court under section 41 of

PSCC Act ?

7. W have heard the |I|earned counsel for the
parties at great length. W have al so gone through the
order of reference as also the judgnents of the Division
Benches in Ramesh Dwarkadas Mehra and in Bhagirat hi
Li ngwade’ s cases. W have al so consi dered several other
judgnments relied wupon by the |earned counsel for the
parties to which we propose to make reference while
dealing wth the questions at appropriate stages in the
j udgnent . However, we also nmake it <clear that the
authorities cited by the |earned counsel in the course
of hearing and which we do not think to be of any
assistance in deciding the controversy have not been

referred to by us.

8. Ms Parikh, |earned counsel for the plaintiffs
chose to address us first. At the outset, she took us
through the Ilegislative history of the anendnents to
PSCC Act as also the Rent Act and nore particularly the
anendnents by which Chapter VII of PSCC Act was
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substituted for original Chapter WVII consisting of
sections 41 to 49 by Maharashtra XI X of 1976 (for short,
"the 1976 Anendnent”) and the anendnents to bring
licensee within the purview of the Rent Act by
Maharashtra  Xvil of 1973 (for short, "the 1973
Amendnent ") . She submtted that the definition of
"licensee"” under section 5(4A) is totally irrelevant for
attributing the sanme neaning to t he expression
"licensee” occurring in section 41(1) of PSCC Act. She
submtted that the Division Bench in Ramesh Dwarkadas
Mehra’s case was in error in restricting the ambit of
the word "licensee" occurring in section 41(1) only to
licence for material consideration and thereby hol ding
that the Court of Small Cause has no jurisdiction to

entertain and try a suit against a gratuitous |icensee.

She submtted that the expression "licensee"” in section
41(1) wll have to be read in general sense. The
meaning of the expression "license" as defined under

section 52 of the Indian Easenments Act, 1882 (for short,

"the Easenent Act”" ) wll have to be given to the
expressions "licensor” and "licensee" in section 41(1)
of PSCC Act so as to include all |icences, whether with
or Wwthout consideration. |In short, she submtted that
si nce t he expr essi ons “licence", "licensor" and

"licensee” have not been defined in PSCC Act, they
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should be given the sanme neaning as defined under
section 52 of the Easenent Act. She then submitted that
by no stretch of inmagination the Rent Act and PSCC Act
could be treated as cognate Acts and, therefore, the
definition of "licensee" under section 5(4A) of the Rent
Act cannot be inported to give the sane neaning to the
expression "licensee" used in PSCC Act. After taking us
t hrough the Statenent of bjects and Reasons of the 1976
Amendnent  she vehenently submitted that the m schief
rule and the principles of purposive consideration wll
have to be applied in the present case so as to give
wi dest possible nmeaning to the expression "licensee"
occurring in section 41 of PSCC Act so as to include a
gratuitous |licensee also. If arestricted neaning is
given to the expression "licensee" occurring in section
41 the very object with which Chapter VII was introduced
by the 1976 Amendnent woul d be frustrat ed. She al so
took us through sections 50 and 51 of the Rent Act and
submitted that the Division bench in Ranesh Dwarkadas
Mehra’ s case has commtted a grave error in holding that
the Rent Act and the PSCC Act are pari materia statutes.
Ms Pari kh made reference to several judgnents in support
of her subm ssion to which we propose to nmake reference

whil e dealing with her subm ssions.
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9. Per contra, M Thakkar, |earned counsel for the
defendant nos.1 and 2 vehenmently submitted that the
Division bench in Ramesh Dwarkadas Mehra's case has
rightly held that since the expression "license" or
"licensee” has not been defined in the statute the
nmeani ng of the expressions can be derived froma cognate
pari materia statute, whether earlier or |later. He
further submtted that the well settled rules and
principles of interpretation have rightly been applied
by the Division Bench in Ramesh Dwar kadas Mehra’s case
for interpreting the expression "licensee" wused in
section 41 of PSCC Act and has rightly held that it
derives its neaning fromthe expression "licensee" as
used in section 5(4A) of the Rent Act. He submtted
that the Rent Act and PSCC Act are coghate pari materia
statutes and, therefore, the expression "licensee" has
the same neaning as in section 5(4A) of the Rent Act.
M Thakkar after taking us through the Statenment of
objects and reasons and the situations contenplated
therein submtted that the factual si tuation
contenplated when bringing forward the anmendnent to
Section 41 in 1976, did not include a gratuitous
| i censee. M  Thakkar then took us through every single
paragraph in the judgment of the Division Bench in

Ranmesh Dwarkadas Mehra's case as also the relevant
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provisions in both the statutes and submtted that under
any circunstances the expression "licensee" occurring in
section 41 of PSCC Act cannot be read in general sense

or as defined under section 52 of the Easenent Act and

it wll have to be given the sanme neaning as reflected
in the definition of the expression "licensee" occurring
in section 5(4A) of the Rent Act. The subm ssions

advanced by M Thakkar were based on the reasoning
recorded by the Division Bench in Ramesh Dwarkadas
Mehra’s case. M Thakkar submitted an assunption that
there are only two forunms, that is, under section 28 of
the Rent Act and section 41 of PSCC Act, for evicting
l'icensee itself is msconceived. The word "licence" or
"licensee” does not have one and plain nmeaning. These
words have different neani ngs and not only the neanings
as reflected under section 5(4A) of the Rent Act or
under section 52 of the Easenent Act or a dictionary
meani ng. He submitted neither the definition of
licensee under section 5(4A) of the Rent Act nor the
definition of "licence" under section 52 of the Easenent
Act would apply fully. 1In the facts and circunstances
of each <case, both or only one may apply fully or
partly. The Courts should apply different tests to find
out the exact neaning and then enbark upon an inquiry as

to which Court has jurisdiction whether to the Snal
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Cause Court under section 28 of the Rent Act or to the
Smal | Cause Court under section 41 of PSCC Act or to the
Cty CGvil/District Court or to this Court when such an
issue is raised. He further submtted that the Division
Bench in Bhagirathi Lingawade’'s case has not recorded
reasons while naking the observations as reflected in
paragraph 5 and, therefore, external aid, such as,
statenent of objects and reasons, different tests and
rules of interpretation including the principle of
nosci t ur a sociis wll have to be t aken into
consideration to find out the exact neaning of the
expression "licensee" in the present case. |In Ranmesh
Dwar kadas Mehra’s case, he submitted, the Division Bench
has applied all these tests and has rightly held that
the suit by a licensor against a gratuitous |licensee is
not tenable before the Small Cause Court under section
41 of PSCC Act and such a suit should be filed before
the Cvil Court, Gty Cvil Court or the H gh Court
depending wupon the valuation. W propose to nake
reference to the judgnents relied upon by M Thakkar at

appropriate stages in the course of this judgnent.

10. The subm ssions advanced by M. Godse, | earned
counsel for defendant nos. 3 to 5 were nore or |ess

simlar to the subm ssions advanced by M Thakkar.
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Besides the submssions on nerits, M Godse, after
taking us through the order of reference and the order
of the Division Bench in Bhagirathi Lingawade's case
submtted that there is no conflict in the views
expressed by the two Division Benches. The question
that fell for consideration of the Division Bench in
that case was not the one which is addressed by the
Division Bench in Ramesh Dwarkadas Mehra’s case. The
observations of the Division Bench in Bhagi r at hi
Li ngawade’s case and nore particularly paragraph 5
thereof that the provisions of the Rent Act, that s,
section 5(4A) as also section 13(1) are not at al

relevant for interpreting the scope and anbit of section
41 of PSCC Act, according to Ms. Godse, were made in the
facts of that case and in the context of the issue that
was raised before it. In Bhagirathi Lingawade' s case,
she submtted, the Division Bench was considering the
guestion whether the defendant was a trespasser or a

service tenant at the initial entry in the prem ses and

after the termnation of |icence. She, therefore,
subm tted t hat t he observati ons in Bhagi r at hi
Li ngawade’s case should not be read as ratio. She

further submtted that the view expressed in Bhagirath
Li ngawade’ s case i s not acconpani ed by the reasons and

does not proceed on conscious consideration of the issue
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and, therefore, cannot be deenmed to be a | aw declared to
have a binding effect on the |lower courts. In support
of this proposition and this ground of objection she
placed reliance upon the followi ng judgnents: (1)
M P. Copal kri shnan Nair Vs. state of Kerala - 2005 (11)
SCC 45, (2) Arnit Das Vs State of Bihar - 2005 SCC 488,
(3) Ramesh Singh Vs. State of AP -2004 (11) SCC 305 and
(4) Rameshwar Prasad Vs. State of U P.-1983 (2) SCC
195. On nerits, Ms CGodse al so took us through several
passages from the judgnent of the Division Bench in
Ramesh Dwarkadas Mehra’'s case and after placing heavy
reliance upon the judgnent of the Supreme Court in
Mansukhl al Dhanraj Jain and ors Vs. Ekanath Vit hal
Qgale - 1995 (3) Bombay Cases Reporter 240, submtted
that the provisions of section 41 (1) of PSCC Act should
be read in juxta position with section 28 of the Rent
Act . She submtted that |ooking to the schene of both
these statutes and nore particularly the provisions of
section 41(1) and section 28 it is clear that they are
cognate pari materia statutes and, therefore, taking
recourse to the definition of section 5(4A) of the Rent
Act cannot be held to be wong. She submtted that in
Ramesh Dwarkadas Mehra' s case the Division Bench has
exhaustively discussed the concept of |icence under the

Easenent Act; the legislative history of PSCC, section
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42A as added by the 1963 Anendnent; the legislative
history of Rent Act since 1925; 1976 and 1982
amendnents to PSCC Act; and the provisions of section
41 prior to Amendnent of 1976 and the | egislative intent
of anendi ng section 41 for introducing the word
"licensee” in place of permission in right perspective
and has answered the questions that fell for its

consi derati on.

11. At the outset, before we deal with the questions
that are raised for our consideration, we would like to
address the contention urged by M CGodse, |earned
counsel for defendant nos 3 to 5 that there is no
conflict in the views expressed in Ramesh Dwarkadas
Mehra and Bhagirathi Li ngawade cases. I n  Bhagi rat hi
Li ngawade’s case, it cannot be overlooked that the
Division Bench was dealing with the Letters Patent
Appeal against the concurrent findings of fact and a
decree for possession and perhaps that is the reason why
detailed and |engthy reasons were not recorded. The
contention of the appellant urged therein was that at
the very initial entry in the prem ses one Dhondoo was
ei t her a "trespasser" or a "service tenant” as
contenplated under the Rent Act and hence the Snal

Cause Court would have no jurisdiction to try the suit.
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It is clear fromnere perusal of the order that this
argunment was based on the definition of "licensee" under
section 5(4A) of the Rent Act. It 1is «clear that,
according to the appellant therein, Dhondoo did not fal

within the definition of licensee under section 5(4A) of
the Rent Act and hence the Small Cause Court under
section 41 of PSCC Act has no jurisdiction to entertain
the suit. In other words, Dhondoo being a trespasser or
a service tenant, was not a "licensee" as defined under
section 5(4A), the suit against himunder section 41(1)
of PSCC Act would not be tenable inasmuch as the
expression "licensee", as used in section 41(1) derives
its neaning fromthe expression |icensee under section
5(4A) of the Rent Act. As against this, the case of the
appel | ant - conpany was that Dhondoo was their enployee
and was permtted to occupy the premses in that
capacity. I n other words, Dhondoo was not a "licensee"
within the neaning of section 5(4A) and, therefore,
their suit for possession under section 41 of PSCC Act

in the Court of Small Cause was tenabl e.

12. It is against the backdrop of these facts, it
appears to us, the definition of |icensee under section
5(4A) of the Rent Act was relied upon to contend that

the Small Cause Court has no jurisdiction to try a suit
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instituted under section 41(1) of PSCC Act inasmuch as
Dhondoo falls in the exclusive part of the definition of
"licensee” under section 5(4A). Considering these set
of facts and the contentions urged by the |earned
counsel for the parties, the D vision Bench in paragraph
five of the order in Bhagirathi Lingawade’'s case,
appears to have held that the provisions of the Rent Act
and nore particularly section 5(4A) are not at al

relevant for interpreting the scope and anbit of section

41 of PSCC Act under which the suit was fil ed.

13. Looking at the overall facts and circunstances
of Bhagirathi Lingawade’s case, in our opinion, it
cannot be said that the view expressed by the Division
Bench in paragraph five of the order, was not necessary
for the decision of the case. The opinion such as one
expressed by the Division Bench in Bhagi r at hi
Li ngawade’s case, in our opinion, is binding on the
subordinate courts within the jurisdiction of the High
Court . It is nowwell settled that with a view to
achieve consistency in judicial pronouncenents, the
Courts have evolved the rule of precedents, the
principle of stare decisis etc. These rules and
principles are based on public policy and if they are

not followed by the courts then there will be chaos in
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the admnistration of justice. This is well expressed
by the Supreme Court in Government of Andhra Pradesh and
ors Vs. A P.Jaiswal and ors -AIR 2001 Supreme Court
499.

14. The doctrine of "stare decisis" envisages that
the judicial decisions hold a binding force for the
future. A judgnment is authoritative only as to that
part of it which is considered to have been necessary
for the decision of the actual issues between the
litigants. It is true that in sone cases, it may be
difficult to extract a ratio, and the difficulty is
enhanced when no | ong reasons are recorded, expressing
an opinion/view as to the issues raised, considered and
deci ded. The doctrine of stare decisis further
envisages that the Ilower <courts are bound by such
deci sions of the higher Courts and, thus, every court in
the State of Maharashtra and Goa is bound by the
deci si on of this Court. Qur judicial system is
characterised by a schene of hierarchy of courts, the
Suprene Court being the Apex Court and Hi gh Courts being
the highest courts in different States and, therefore,
the doctrine of stare decisis or the doctrine of binding
precedents 1is the cardinal feature of the Indian

judiciary. When High Court decides a principle or
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expresses opinion on the question of law, which was
necessary for the decision of the case, such judicial
deci sions have a binding force for the future and it is
the duty of subordinate courts to follow such deci sions.
In the present case, nerely because no | ong reasons are
recorded it cannot be said that the opinion/view
expressed in paragraph 5 was not necessary or the issue
was not raised, considered and decided. An expression
of opinion by the Division Bench in Bhagi r at hi
Li ngawade’ s case in paragraph 5, in our opinion, is the
expression of opinion on the question of |aw which has a
binding force and that it is in conflict wth the
vi ew opi ni on expressed by the coordi nate Bench in Ramesh
Dwar kadas Mehra’ s case. The |earned Single Judge has,
therefore, rightly observed that the views of the two
D vision Benches on the provisions of section 41(1) of
PSCC Act and section 5(4A) of the Rent Act run counter

to each ot her.

15. In MP. Copal krishnan Nair’s case (supra) the
Suprene Court has expressed that "the observations in a
judgnment should not be, it is trite, read as ratio. A
decision, as is well known, is an authority of what it
deci des and not what can logically be deduced

therefrom™ Insofar as Bhagirathi Lingawade’s case is
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concerned, it cannot be said that the views expressed by
the Division Bench was not necessary for the decision of
the case. As a matter of fact, to neet the argunent
advanced by the appellant therein, the Division Bench
had to express its view as reflected in paragraph 5 of
the order in that case. In Arnit Das’s case (supra),
the Suprene Court held that a decision not expressed,
not acconpanied by reasons and not proceeding on a
consci ous consideration of an issue cannot be deened to
be a law declared to have a binding effect as 1is
contenplated by Article 141. At the outset, this
judgment of the Suprenme Court has no application.
Simlarly, the judgnents of the Suprenme Court in Ramesh

Singh’s case (supra) and Rameshwar Prasad’' s case (Supra)

are also of no avail in view of the peculiar facts and
ci rcunst ances of this case and in view of t he
observations made by us in the foregoing paragraphs. In

the circunstances, this subm ssion of Ms Godse nust be

rej ect ed.
16. The legislative history of PSCC Act, to the
extent as may be necessary for our purpose, will have to

be noted. The PSCC Act was enacted and cane into force
on 1st July, 1882. Under this Act, the Courts of Snal

Cause were established in Calcutta, Mudras, Ahemadabad
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and Bonbay. Section 18 of this Act, subject to
exceptions in section 19, confers jurisdiction on Snal

Cause Court to try all suits of a civil nature where
val ue of the subject matter does not exceed Rs. 10, 000/ -.
Section 19(d) specifically states that Small Cause Court
shall have no jurisdiction in suits for the recovery of
i mmovabl e property. This clearly indicates that the
Presi dency Small Cause Court is Civil Court in hierarchy
of the Courts. However Chapter VIl of PSCC Act, as it
stood before its substitution in 1976, containing
sections 41 to 46, conferred limted jurisdiction of
recovery of possession of any inmmovable property on
Presidency Small Cause Court giving summary renmedy for
recovery of possession of immobvable property of the
prescri bed value. The proceedings initiated, therefore,
were in the nature of an application and not a suit and
as a consequence thereof they resulted in the order of
bailiff and not in a decree. Before the advent of the
Rent Act the proceedings for recovery of possession of
the prem ses between a |landlord and a tenant were filed
under sunmary procedure by making an application under
section 41 of the PSCC Act as it then stood depending
upon the prescribed annual rack rent. Even under Bonbay
Rent Act, 1939 and Bonbay Rent Act, 1944 excl usive

jurisdiction was not given to any court. |In respect of
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t he prem ses having the annual rack rent upt o
Rs. 2,000/ -, the proceedings for recovery of possession
between l|andlord and tenant were to be filed in
Presidency Small Cause Courts under Chapter VII of PSCC
Act and in case where the annual rack rent exceeds
Rs.2,000/- the regular suits were to be filed on the
Oiginal Side of the H gh Court.

17. This situation under went a dramatic change with
comng into force of the Rent Act on 13.2.1948. Under
section 28 thereof, exclusive jurisdiction was conferred
on the Small Cause Court in respect of all the suits
bet ween | andlord and tenant relating to recovery of rent
or possession irrespective of value of the subject
matter. Even suits between |andlord and tenant governed
under Rent Act of 1939 or 1944 and pending on the
Oiginal Side of the High Court were transferred to the
Presidency Small Cause Courts, Munbai and were to be
tried under the provisions of the Rent Act. That Act
gave considerable right and protection to the tenants.
The | andl ords were prohibited fromrecovering any anount
in excess of standard rent which was pegged down at the
| evel of rent in Septenber, 1940 or on the date of first
| etting. Simlarly, the landlord s right of evicting

tenant was severely curtailed. The landlords could
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recover possession only on proof of grounds enunerated
under the Rent Act. Several restrictions were placed on
the landlord s right by the Rent Act. As a result
thereof the landlord started giving their prem ses under
an agreenment of |leave and |icence. The proceedings for
recovery of possession against the |icensee were filed
under section 41 of the Small Cause Courts Act. The
defendants in such suits would take a defence that he
was not a licensee but a tenant and that agreenent of
| eave and license was a sham bogus or not binding.
Besi des, the findings given by the Small Cause Courts in
exercising jurisdiction under section 41 on the question
of tenancy, was not final as the proceedings were
summary proceedi ngs and aggrieved party had a right to
file a regular suit for declaration of the title. That
resulted in multiplicity of the proceedings. It is
against this backdrop Chapter VII was anended in the
year 1963 Dby introduction of section 42A. Under this
provision if the question of tenancy was allowed to be
tried as a prelimnary issue and appeal was provided for
finding on a prelimnary issue. The underlying purpose
behi nd i ntroduction of section 42A was that the question
of tenancy should be finally decided under section 41
itself and no separate proceedings could thereafter be

permtted.
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18. The question of filing suits agai nst t he
licensee even after introduction of section 42-A
depended on the value of the subject matter as there
were three civil courts available in the Cty of Bonbay,
nanmely, the Hon ble H gh Court onits Oiginal Side,
Bonbay City Gvil Court and Presidency Small Cause
Court. Thus, depending on the value of the subject the
suit had to be filed in any one of these three different
courts. Wereas in case of proceedings filed against
the licensee under Chapter VIl of PSCC Act, the question
of tenancy could be finally decided under section 42A
That was not the case if the suits were filed either on
the Oiginal Side of the Bonbay H gh Court or in the
Bonbay City Cvil Court. 1In respect of such suits, it
was open to an unsuccessful defendant to agitate the
guestion of tenancy by filing the proceedings under
section 28 of the Rent Act. Thus, nultiplicity of the
proceedi ngs was sought to be renedi ed by introduction of
section 42A continued in respect of the suits filed on
the Oiginal Side of the Bonbay H gh Court or in the
Cty Gvil Court. It appears that to overcone this
m schief of multiplicity of the proceedi ngs, that |arge
scale anendnents were carried out in 1976 and the

Chapter VII was substituted for the original chapter VII
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(Sections 41 to 49) by the 1976 Arendnent. It may be
noticed that wunder Chapter VII of the 1976 Anendnent,
t he proceedings for recovery of possession under section
41 no nore remai ned sunmmary and they were given status
of regular suits. The underlying purpose of the
anendnent was to cure the mschief of nmultiplicity of
proceedings by investing one court wth exclusive
jurisdiction irrespective of the value of the matter in
all the suits between the landlord and tenant or the

licensor and |icensee.

19. Simlarly, |legislative history of the Rent Act,
to the extent as may be rel evant for our purpose, wll
have to be seen. The Bonbay Rent Act, 1925 and Bonbay
Rent Act, 1939 did not have any special or separate
definition of "licence" nor did they deal W th
"licensees". On 13th February, 1947 the Rent Act was
brought into force. Even this Act as enacted originally
did not deal wth "licence" or "licensee" and their
rights. As stated earlier the landlords in order to
evade the rigour of the Bonbay Rent Act, 1947 started
entering into an agreenent called "leave and |icence".
Such agreenents specifically declared that they were
mere "licensees" for consideration and did not create

any right of tenancy or any other right in the i mobvable
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property. It is against this backdrop the anendnment was
noved to make the rent control provisions applicable to
| eave and licence agreenent. Accordingly, the Bonbay
Rent Act was anended in 1973 to bring "licensees"” within
the purview of the Rent Act, 1947 by the 1973 Anendnent.
Section 15-A was introduced in the said Act. Under this
provi sion where a person was on 1st February, 1973 in
occupation of any prem ses or any part of which is not
less than a room as |icensee under a subsisting
agreenent of |leave and |icence, he shall on that day
deenmed to have becone tenant of the landlord, for the
purpose of Bonmbay Rent Act, 1947 in respect of the
prem ses or part thereof in his occupation. The

definition of the expression "tenant” in section 5(11)

was also anended to include such |icensee as shall be
deened to be the tenant by virtue of section 15A The
expression "licensee" was also inserted by sub-section

(4A) in section 5. This definition of |icensee provides
that a person in occupation of the prem ses or of such
part thereof which is not |less than a room as the case
may be, in a subsisting agreenent for |icence given only
for a |licence fee or charge. This definition clearly
excludes fromits sweep a gratuitous |licensee with which

we are concerned in these petitions.
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20. In the present case, we are concerned with the
provi sions of section 41 (1) of PSCC Act and we may have
to find out the exact intent of the |legislature in
inserting the expressions "licensor” and "licensee"
therein by the 1976 Anendnment. Before we enbark upon an
enquiry as to what would be the correct interpretation
of the expression "licensee" occurring in section 41(1)
of PSCC Act, we think it appropriate to bear in mnd
certain basic principles of interpretation of a statute.
The rule stated by Tindal, C J.in Sussex Peerage Case -
8 (1844) 11 A & Fin 85 : 8 ER 1034, still holds the
field. A specific reference to the said rule is nmade by
the Suprene Court in Union of India Vs. Hansol i devi ,
(2002) 7 SCC 273 while interpreting section 28-A of Land
Acquisition Act. The rule is to the effect that "If the
words of the statute are in thenselves precise and
unanbi guous, then no nore can be necessary than to
expound those words in their natural and ordi nary sense.
The words thenselves alone do, in such case, best

declare the intention of |aw giver".

21. The observations nade by the Supreme Court in
Qurudevdatta VKSSS Mryadi & ors Vs. State  of
Maharashtra - AR 2001 SC 1980 may be borne in mnd
whi ch read thus
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"It is a cardinal principle of interpretation
of statute that the words of a statute nust
be understood in their natural ordinary or
popul ar sense and construed according to
their grammati cal nmeani ng, unl ess such
construction leads to sone absurdity or
unless there is sonething in the context or
in the object of the statute to suggest to

the contrary. The golden rule is that the
words of a statute nust prima facie be given
their ordinary neaning. It is yet another

rule of construction that when the words of
the statute are clear, plain and unanbi guous,
then the Courts are bound to give effect to
t hat neani ng, irrespective of t he
consequences. It is said that the words
t hensel ves best declare the intention of the
| aw giver. The Courts have adhered to the
principle that efforts should be nade to give
meaning to each and every word used by the
legislature and it is not a sound principle
of construction to brush aside words in a

statute as being inapposite surpluses, if
t hey can have a proper application in
ci rcunst ances concei vabl e within t he

contenpl ation of the statute.™

(enmphasi s suppl i ed)

22. In a | eading case of Chief Justice of AP. Vs.
L.V. A D xitulu (1979 (2) SCC 34 the Suprene Court has

observed t hus;

"The primary principle of interpretation is
that a constitutional or statutory provision
should be construed "according to the intent
of they that nade it (Coke). Normally, such
intent is gathered fromthe | anguage of the
provi si on. | f t he | anguage or t he
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phraseol ogy enployed by the legislation is
preci se and plain and t hus by itself
procl ai ns t he | egi sl ative i nt ent in
unequi vocal terns, the sane nust be given
effect to, regardless of the consequences
that may follow. But if the words used in
the provision are i npreci se, protean or
evocative or can reasonably bear neanings
nore than one, the rule of strict gramati cal
construction ceases to be a sure guide to
reach at the real legislative intent. In
such a case, in order to ascertain the true
nmeani ng of the terns and phrases enpl oyed, it

is legitimte for the court to go beyond the
arid literal confines of the provision and to
call in aid other well recognised rules of
constructi on, such as its | egi sl ative
hi story, the basic schenme and franmework of
the statute as a whole, each portion throw ng
light, on the rest, the purpose of the
| egi sl ation, t he obj ect sought to be
achi eved, and the consequences that may fl ow
fromthe adoption of one in preference to the
ot her possible interpretation.”

23. In District Mning Oficer Vs Tata Iron and
Steel Co.(JT 2001 (6) SC 183, the Suprene Court stated:

. The legislation is primarily directed
to the problens before the |egislature based
on information derived from past and present
experi ence. It may al so be designed by use
of general words to cover simlar problens
arising in future. But, fromthe very nature
of thing, it 1is inpossible to anticipate
fully in the varied situations arising in
future in which the application of the
legislation in hand nay be called for the
words chosen to conmmunicate such indefinite
referents are bound to be in nmany cases,
lacking in <charity and precision and thus
giving rise to controversial questions of
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constructi on. The process of construction
combi nes bot h [iteral and pur posi ve
appr oaches. In other words, the legislative
intention, i.e. the true or |egal neaning of

an enactnent is derived by considering the
neani ng of the words used in the enactment in
the light of any discernible purpose or
obj ect whi ch conprehends the m schief and its
renedy to which the enactnent is directed".

(enmphasi s suppl i ed)

24. In Kehar Singh V. State (Del hi Adm), AIR 1988
SC 1883, the Supreme court has observed that "But, if
the words are anbi guous, uncertain or any doubt arises
as to the ternms enployed, we deemit as our paranount
duty to put wupon the Ilanguage of the |legislature
rational neaning. We then exam ne every word, every

section and every provision. W exanne the Act as a

whol e. We exam ne the necessity which gave rise to the
Act . W | ook at the mischiefs which the legislature
intended to redress.” Simlarly in District Mning

Oficer V Tata Iron & Steel Co. (JT 2001 (7) SCC 358,
the Suprene Court has observed that "the legislation is
primarily directed to the probl ens bef ore t he
| egi sl ature based on information derived frompast and
present experience. It may also be designed by the use
of general words to cover simlar problens arising in
future.” It is then observed that "the Ilegislative

intention, 1i.e. the true or legal neaning of an
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enactnent is derived by considering the neaning of the
words used in the enactnment in the light of any
di scernible purpose or object which conprehends the
m schief and its renmedy to which the enactnment is
directed.” The Suprenme Court then observed that "a
statute is an edict of the legislature and in construing
a statute, it is necessary to seek the intention of its
maker . A statute has to be construed according to the
intent of themthat they nake it and the duty of the
court is to act upon the true intention of the
| egi sl ature. If a statutory provision is open to nore
than one interpretation, the court has to choose that
interpretation which represents the true intention of

the | egislature”

25. W can al so nmake reference to the observations
made by Lord Denning in Seaford Court Estates Ltd V
Asher (1949) 2 ALL ER 155 (CA). In this case, the
| earned Judge advised a purposive approach to the
interpretation of a word used in a statute and observed

t hus:

"The English |l anguage is not an instrunent of
mat hematical precision. Qur literature would
be much the poorer if it were. This is where
the draftsmen of Acts of Parlianment have
often been wunfairly criticised. A Judge,
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believing hinself to be fettered by the
supposed rule that he nust look to the
| anguage and nothing | ese, lanments that the
draftsmen have not provided for this or that,
or have been gqguilty of some or ot her
anbiguity. It would certainly save the
Judges trouble if Acts of Parlianent were
drafted wth divine prescience and perfect
clarity. In the absence of it, when a
def ence appears, a Judge cannot sinply fold
his hands and blane the draftsman, he nust
set to work on the constructive task of
finding the intention of Parlianment, and he
must do this not only fromthe |anguage of
the statute but also froma consideration of
the social conditions which gave rise to it
and of the mschief which it was passed to
renmedy, and then he nust supplenent the
witten word so as to give 'force and life"
to the intention of the legislature .

A Judge shoul d ask hinself the question how
if the makers of the Act had thensel ves cone
across this ruck in this texture of it, they
woul d have straightened it out? He nust then
do so as they would have done. A Judge nust
not alter the material of which the Act s
woven, but he can and should iron out the
creases."

(enphasi s suppl i ed)

26. Bearing in mnd the aforesaid principles, |let us
now exam ne the provisions of section 41 of PSCC Act and
all the relevant provisions of both the statutes, to

answer the questions referred to by the learned Single

Judge.
27. In the present case, we may have to consider
whet her the absence of definition of "licensee", either

to specially include or exclude a "gratuitous |icensee"
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within the nmeaning of the expression "licensee" used in
section 41(1) of PSCC Act, was intentional. W are
aware about the verdict of the Privy Council in Pakala

Nar ayanasam Vs. Enperior (AIR 1939 PC 47) where Lord
Atkin had declared that "when the neaning of the words
is plain, it is not the duty of the courts to busy
thenmsel ves w th supposed intentions”". |In the present
case, however, we may have to refer to the Statenent of
bj ects and Reasons of the 1976 Anmendnent as also the
basic rules and principles of interpretation of a
statute for interpreting the expression "licensee" in
view of the fact that the Division Bench in Ramesh
Dwar kadas Mehra’s case has applied all those principles

for attributing the mnmeaning as reflected in t he

definition of "licensee" in section 5(4A) of the Rent
Act to the expression "licensee" in section 41 (1) of
PSCC Act .

28. In order to address the questions posed for our

consideration it wuld be appropriate to note the
rel evant statutory provisions of section 41 of the
Presi dency Small Cause Courts Act, 1882 (for short "PSCC
Act") having bearing on these questions. Section 41 of

PSCC Act reads thus:
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"S.41(1) Notw thstandi ng anything contained
el sewhere in this Act or in any other |aw for
the time being in force, but subject to the
provi sions of sub-section (2), the Court of

the Small Cause shall have jurisdiction to
entertain and try all suits and proceedings
between a |Iicensor and i censee, or a

| andl ord and tenant, relating to the recovery
of possession of any immovable property
situated in Geater Bonbay, or relating to
the recovery of any licence fee or charges or
rent therefore, irrespective of the value of
t he subj ect-matter of such suits or
pr oceedi ngs.

(2) Not hing contained in sub-section (1)
shall apply to suits or proceedings for the
recovery of possession of any i mmovabl e

property, or of licence fee or charges or
rent thereof, to which the provisions of the
Bonbay Rents, Hotel and Lodgi ng House Rates
Control Act, 1947, the Bonbay Governnent
Premi ses (Eviction) Act, 1955, the Bonbay
Muni ci pal Corporation Act the Mharashtra
Housi ng and Area Devel opnent Act, 1976 or any
other law for the tinme being in force,

apply]."

29. This provision begins with non obstante cl ause
conferring over-riding jurisdiction to the Court of
Small Cause to entertain and try a suit which falls
within the sweep of section 41(1). A nere look at this
provi si on, as oObserved by the Suprene Court in
Mansukhl al Dhanraj Jain Vs. Eknath Vithal Ogale, 1995
(3) BomC R 240, would show that section 41(1) applies
only when the follow ng conditions stand satisfied: (a)

It must be a suit or proceeding between the |icensee and
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i censor; or (b) between a landlord and a tenant; (c)
such suit or proceedings nust relate to the recovery of
possession of any property situated in G eater Bonbay;
or (d) relating to the recovery of I|icence fee or
charges or rent thereof. Keeping in view the questions
that fall for our consideration, in the present case, we
are principally concerned with the conditions (a) and
(c) though there could be a suit relating to recovery of
licence fee also as stated in condition (d). |If both
these conditions stand satisfied, the court of Snal

Cause Wl have a jurisdiction to entertain the present

sui t provided we also hold that the expression

"licensee” neans and includes "gratuitous |icensee"
al so. Therefore, the question whet her the term
"licensee” in this section also covers "gratuitous
licensee” and/or the expression "licensee" in section

41(1) of PSCC Act could only be interpreted to nean the
"licensee” wthin the nmeaning of sub-section (4A) of
section 5 of PSCC Act will have to be addressed. It may
also be noted that under section 41(1) the Court of
Smal | Cause shall have jurisdiction to entertain and try
"al l suits and proceedi ng" between |icensor and
| i censee. The expressions "all suits and proceedi ngs”

means and includes "all suits" against "Licensee" either

relating to recovery of possession of any immovable
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property or relating to the recovery of any licence fee
or both. Apparently, this provision does not nake any
di stinction between the "licensee" with and wthout

mat eri al consi der ati on.

30. Sub-section (2) of section 41 of PSCC Act states
that nothing contained in sub-section (1) shall apply to
suits or proceedings for the recovery of possession of
any immovable property, or of licence fee or charges or
rent thereof, to which the provisions of Bonbay Rent Act
apply. W are not concerned with other two statutes
referred to in sub-section (2). A plain reading of this
sub-section nmakes it clear that the provisions of
sub-section (1) shall not apply to the suits or
proceedi ngs for recovery of possession of any imovable
property or licence fee to which the provisions of Rent
Act apply which nmay also nean if the provisions of
sub-section (4-A) and sub-section (11) of section 5 read
with section 15A of the Rent Act are attracted the
provi sions of subsection (1) of section 41 of PSCC Act
cannot be taken recourse to institute a suit and
proceedi ng between the "licensor and |icensee"” relating
to recovery of possession of any immovable property or
relating to the recovery of licence fee. Apparently,

this provi si on makes a distinction bet ween t he
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expression "licensee" in subsection (1) of section 41 of
PSCC Act and the expression "licensee" occurring in
section 5(4A), of the Rent Act. For instance, if the
"licensee” is covered by section 15A read with section
5(4A) of the Rent Act the suit under section 41(1) would

not be nmi nt ai nabl e.

31. The marginal note of section 41 to which a
specific reference is nade and relied upon by the
Division Bench in Ramesh Dwar kadas Mehra's case, reads
t hus: "suits or proceedings between |icensors and
licensees or landlords and tenants for recovery of
possession of immovable property and |licence fees or
rent, except to those to which other Acts apply to lie
in Small Cause Court". It may be noticed that a
conjunctive "and" used between the expressions "tenants
for recovery of possession of imobvable property situate
in Geater Bonbay" and "relating to the recovery of any
licence fee" does not find place in sub-section (1) of
section 41 of PSCC Act. In sub-section (1) a

di sjunctive or" is used between these two expressions
thereby indicating that there could be a suit against
|icensee for possession irrespective of the fact whether
it relates to recovery of licence fee or charge. It is

not necessary, as indicated in the marginal note, that
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there should be a suit for recovery of possession "and"
for licence fee,.
32. It is nowwell settled that narginal notes to

the section of an Act cannot be referred to for the
pur pose of construing the nmeani ng of section
particularly when a | anguage of the section is plain and
si npl e. (see in this connection |1.T.Comm ssioner Vs
Ahmadabhai Umarbhai & Co, AIR 1950 SC 131; Kal avati bai
Vs Soiryabai, AIR 1991 SC 1581, W amadas Chel a Sundar das
Vs Shiromani Qurudwara Prabhandhak Conmmittee AR 1996 SC
2133). Simlarly, marginal note cannot certainly
control the neaning of the body of the section if the
| anguage enployed therein is clear. |In this connection,
we can wusefully refer to the judgnent of the Suprene
Court in Nalinakhya Bysack Vs. Shamsunder Hal der and
ors AIR 1953 SC 148. The Suprene Court in this case has
observed that marginal note cannot control the neaning
of the body of the section if the |anguage enployed
therein is clear and unanbi guous. |[If the |anguage of
the section is clear then it nmay be there is an
accidental slip in the marginal notes rather than it is
correct and accidental slip in the body of the section
itself. (See Nandini Satpathy Vs P.L.Dani and others,
AIR 1978 SC 1025). The Suprene Court in S.P.CGupta and
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others Vs President of India and others, AR 1982
Supreme Court 149, after considering the | aw on the use
of marginal notes while interpreting the provisions of a

statute in paragraph 1096, held thus:-

"1096. A reading of the passages and
decisions referred to above |l eads to the view
that the Court while construing a statute has
to read both the marginal notes and the body
of its provisions. Whet her the rmarginal
notes would be useful to interpret the
provisions and if so to what extent depends
upon the circunstances of each case. No
settled principles applicable to all cases
can be laid down in this fluctuating state of
the law as to the degree of inportance to be
attached to a marginal note in a statute. |If
the relevant provisions in the body of the
statute firmy point towards a construction
which would conflict with the marginal note
the marginal note has to yield. If there is
any anbiguity in the neaning of t he
provisions in the body of the statute, the
margi nal note may be | ooked into as an aid to
construction.”

33. It is thus clear that the function of a marginal
note is as a brief indication of the contents of the
section. It cannot be referred to for the purpose of
construing the neaning of section particularly when the
| anguage is plain and sinple. In other words, it cannot
construe the neaning of the body of the section if the
| anguage enployed thereinis clear. |If the relevant

provisions in the body of the statute firmy point
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towards a construction which would conflict wth the
mar gi nal note the marginal note has to yield. 1In short,
the marginal note is a poor guide to the scope of a
section. In any case, the marginal note cannot be
legitimately used to restrict the w de words/expressions
in the section or plain termof an enactnent and it

cannot be said to be enacted in the sane sense.

34. In the present case, in our opinion, sub-section
(1) of section 41 of PSCC Act is clear and unanbi guous.
The wuse of conjunctive, as aforestated, in the marginal

note appears to be an accidental slip. The disjunctive

or in sub-section (1) cannot be overlooked while
i nterpreting the provisions of section 41. The
disjunctive "or" clearly indicates that the court of
Smal | Cause shall have a jurisdiction to entertain and
try all suits and proceedi ngs between the |icensor and
licensee relating to the recovery of possession of any
i movabl e property situated in Geater Bonbay and it is
not necessary that such suit should also be for recovery
of any Ilicence fee. There could be a suit against
licensee relating only to recovery of possession of any
i mmovabl e property. The Legi sl ature has not used the

conjunctive "and" in sub-section (1) of section 41

purposely thereby, in our opinion, making its intention
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clear that there could be a suit only relating to the
recovery of possession of inmmovable property against the

| i censee.

35. The provi sions of section 41(1) do not

specifically exclude the "gratuitous |icensee" or nakes

any distinction between the licensee with material
consi derati on and t he | i censee w thout mat eri al
consi derati on. |f that would have been the intention of

the legislature nothing would have prevented it from

saying so specifically. [If "or" in sub-section (1) is
read as "and" perhaps we al so would have had said that a
suit under section 41(1) would be nuaintai nabl e agai nst a
licensee only if |Ilicence was created wth material

consi derati on.

36. It appears that even in the Statenent of Objects
and Reasons conjunctive "and" is used. The Division
Bench in Ramesh Dwarkadas Mehra’'s case has nmade

reference to the Statenent of (bjects and Reasons of the
1976 Anendnent by which Chapter VII of PSCC Act was
substi t ut ed. In paragraph 43 of the judgnent, the
Di vi sion Bench has nmade the anal ysis of the Statenent of
bj ects and Reasons. W find it difficult to accept the

anal ysis nmade therein. It would be advantageous to
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reproduce the relevant paragraph no.43 which reads

t hus: -

"43. A careful analysis of the Statenent of
bjects and Reasons shows that the Bil
proceeds on the footing that under the
existing law "the licensor has to go to
different Courts for recovery of possession
of prem ses and licence fees and if the plea
of tenancy is raised by the Defendants and
succeeds, the matter is again to go to the
Smal | Causes Court." (Enphasis added). This
obvi ously contenplates a situation of licence
for consideration for otherwi se the plea of
tenancy could not be raised. The ot her
situation contenpl ated under the Statenent of
bj ects and Reasons is where proceedings on
the basis of tenancy has started in the Snal
Causes Court "and subsequently the defence of
licence is taken and succeeds". (Enphasi s
added) . Here again, the suit could not have
been filed on the basis of a tenancy, if the
licence was gratuitous. Thus, it appears to
us that the factual situation which was in
the contenplation of the Legislature when
bringing forward the anendnent to Section 41
by Act XXI of 1975, did not include a
gratuitous |icensee. Thus, we are fortified
in our thinking that the amendnent to Section
41, despite its sonewhat w de | anguage, was
not i nt ended to apply to gr at ui t ous
i censee.”

It is apparent, frombare perusal of the aforesaid

paragraph that in view of the conjunctive and" used
between the expressions "the licensor has to go to
different courts for recovery of the possession of the
prem ses” and "Licence fee", even in the statenment of

objects and reasons, the Division Bench has observed
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that "this obviously contenplates the situation of
licence for consideration for otherwise the plea of
tenancy could not be raised.” W have already observed
and also recorded that the conjunctive "and" does not

find place in subsection (1) of Section 41 of PSCC Act.

I f disjunctive or" as used in section 41(1) is taken
into consideration it would not be possible for us to
hold that the licence should be for consideration so as
to maintain a suit under section 41(1) of PSCC Act in
the court of Small Causes. The Division bench has
further proceeded to observe that the suit could not
have been filed on the basis of a tenancy, if the
licensee was gratuitous. This observation is nmade on
the basis of a situation contenplated in the statenent
of objects and reasons where the proceedings on the

basis of tenancy has started in the Small Causes Court

and subsequently the defence of licence is taken and

succeed. W find it difficult to assune that the suit
against gratuitous licence is not naintainable in the
court of Small Causes. In the circunstances, it is not

possible to agree wth the view expressed by the

Di vi sion Bench i n Ranesh Dwar kadas Mehra’'s case.

37. At this stage we deemit appropriate to nake

reference to section 28(1) of the Rent Act, 1947. This
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section deals wth jurisdiction of the Courts. The

rel evant part of section 28(1) reads thus:

"28(1) Notw thstandi ng anything contained in
any |law and notw thstandi ng that by reason of
the anobunt of the claimor for any other
reason, the suit or proceeding would not, but
for this provi si on, be wthin its
jurisdiction, --

(a) in Geater Bonbay, the Court of Small
Causes, Bonbay,

(aa) in any area for which, a Court of Smal
Causes is established under the Provincial
Smal | Cause Courts Act, 1887, such Court and]

(b) elsewhere, the Court of the Cvil Judge
(Junior Division) having jurisdiction in the
area in which the prem ses are situate or, if
there is no such Cvil Judge the Court of the
G vil Judge (Senior D vision) having ordinary
jurisdiction.

shall have jurisdiction to entertain and try
suit or proceedings between a |l andlord and a
tenant relating to the recovery of rent or
possession of any prem ses to which any of
the provisions of this Part apply [or between
a licensor and Ilicensee relating to the
recovery of the licence fee or charge] and to
decide any application nade under this Act
and to deal wth any claim or question
arising out of this Act or any of its
provi sions and [subject to the provisions of
sub-section (2)] no other Court shall have
jurisdiction to entertain any such suit,
proceedi ngs, or application or to deal wth
such claimor question".

38. A glance at this section read with section 5(4A)
woul d show that a defendant who clains to be a

"gratuitous licensee" is not entitled to any protection
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under the Rent Act. |In other words, having regard to
the sections 5(4A) and section 28, their application
clearly exclude a "gratuitous licensee” from the
protection of the Rent Act. Consequently, section 28 of
the Rent Act cannot confer a jurisdiction on the Snal

Cause Court to entertain a suit against a gratuitous
licensee and a suit would |lie before the ordinary civil
court or the High Court for recovery of the possession
of the prem ses fromthe gratuitous licensee if we hold
that a suit against such |licensee even wunder section

41(1) of PSCC Act woul d not be maintainabl e.

39. A nere | ook at Section 28 of the Bonbay Rent Act
and section 41(1) of PSCC Act would clearly show that
pari materia words are used about nature of suits in
bot h t hese provi si ons for conferring excl usi ve
jurisdiction on Small Cause Court, nanely, it alone can
entertain the suits or proceedings relating to recovery
of possession of the premi ses. Section 41 of PSCC Act
deals wth such suits between the licensee and |icensor
al so, while section 28 of the Bonmbay Rent Act, 1947
deals with the suit only between the |andlord and tenant
and between licensor and licensee relating only to the
recovery of the licence fee or charge. Were the

prem ses are governed by the provisions of the Rent Act,
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the provisions of Section 28 would be attracted and
where the prem ses are not governed by the Rent Act, the
provi sions of section 41 of PSCC Act woul d apply. But
the nature of such suits as envisaged by both these

sections i s sane.

40. The Suprene Court in Mansukhl al Dhanraj Jain's
case (supra) has dealt with the question "whether the

suit filed by the plaintiff claiming the right to

possess the suit premses as a |licensee, agai nst
def endant al | eged licensor, who is said to be
t hreat eni ng to disturb the possessi on of t he

plaintiff-licensee, wthout followng due process of
law, is cognizable by the Court of Small Causes, Bonbay
as per section 41(1) of PSCC Act or whether it is
cogni zable by the Gty Gvil Court Bonbay?" The Suprene
Court, while dealing with this question and hol di ng t hat
the Court of Small Cause shall have a jurisdiction has
observed that in section 41(1) of PSCC Act and section
28 of the Bonbay Rent Act, 1947 pari nmateria words are
used about nature of the suits in both these provisions
for conferring exclusive jurisdiction on Small Cause
Courts. This judgnent, (in Mansukhlal Dhanraj Jain's
case), does not state that the PSCC Act and the Rent Act

are cognate pari materia statutes. It is clear fromthe
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observations nade by the Supreme Court in paragraphs 17
and 18 of the judgnment that some expressions in section
28 of the Rent Act only are pari nmateria wth the
expressions enployed in section 41(1) of the Small Cause
Court Act. W are unable to agree with the observations
made by the Division Bench in Ramesh Dwarkadas Mehra’s
case in respect of this judgnment. It is apparent from
the observations nade in this case that the Suprene
Court consi dered t he simlar wor ds used in
jurisdictional provisionintw different Acts, nanely
the Rent Act and PSCC Act. The Suprenme Court was
concerned with the interpretation of the words "relating
to recovery of possession”. That phrase occurs both, in
section 41 of PSCC Act and section 28 of the Rent Act.
In view thereof, the Suprene Court observed that par

materia  words are wused in both the Acts and
interpretation on that phrase in one Act would also be
useful in interpreting identical phrase in another Act.
It is <clear that the Suprene Court was not concerned
with the provision dealing with substantive rights in
one Act as contrasted to a procedural provision in
anot her Act. Nei t her section 28 of the Rent Act nor
section 41 of PSCC Act confer any substantive rights on
the parties. The Suprenme Court has no where stated that

PSCC Act and the Rent Act are cognate pari mteria
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st at ut es.

41. The Division Bench in Ramesh Dwar kadas Mehra’'s
case in paragraph 38 has observed that "the Rent Act and
the Chapter WVII of PSCC Act are pari mteria, is
incontrovertible in view of the specific provision nmade
in Section 51 of the Rent Act”". W are unable to agree
with this observation. A glance at section 51 of the
Rent Act would show that it provides for the renoval of
doubt as regards proceedi ngs under Chapter VIl of PSCC
Act . It states that for renoval of doubt, it is
decl ared that, unless there is anything repugnant in the

subj ect or context references to suits or proceedings in

this Act, shall include references to proceedi ngs under
Chapter VII of PSCC Act and references to decrees in
this Act shall include references to final orders in
such pr oceedi ngs. The Division Bench in Ranesh

Dwar kadas Mehra’s case finds support fromthis provision
in comng to the conclusion that it should be guided by
the provisions of the Rent Act while interpreting the
word "licensee” in Chapter VIl of PSCC Act. In our
opi nion, section 51 of the Rent Act will have to be read
with section 50. On the date when the Rent Act cane
into force, there were two different Kinds of

proceedings for recovery of possession pending in two
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different courts in the city of Mnbai. There were
proceedi ngs wunder Chapter VII pending in the Smal

Causes Court while there were suits pending on the
original side of this Court. Section 50 provides that
suits pending in any court, which also includes the High
Court, shall be transferred to and continued before the
courts which would have jurisdiction to try such suits
or proceedi ngs under the Rent Act and shall be continued
in such courts as the case may be and all provisions of
the Rent Act and the Rul es nade thereunder shall apply
to all such suits and proceedings. |In short, this neans
the suits pending in the H gh Court will be transferred
to the Small Cause Court and will be heard and tried
there and all the provisions of the Rent Act and the
Rul es made thereunder shall apply to such suits. It
further provides that all proceedings pending in the
Court of Small Cause under Chapter VII shall be
continued in that court and all provisions of the Rent
Act and the Rules nmade thereunder shall apply to such
pr oceedi ngs. Thus, pending proceedi ngs under Chapter
VII were to be continued as proceedi ngs under the Rent
Act and all provisions and the Rul es under the Rent Act
were to apply to such proceedings. It was in this
context that section 51 states that references to suits

or proceedi ngs under the Rent Act shall include
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references to proceedings under Chapter VIl of PSCC Act
and references to decrees in the Rent Act shall include
references to final order in such proceedings. It wll
have to be noticed that against the decree for eviction
an appeal is provided under the Rent Act. Since the
proceedi ngs wunder Chapter VII were to continue even
after comng into force of the Rent Act and since there
were no decrees to be based in such proceedings, but
only final orders, as unsuccessful litigants could be
deprived of a right of an appeal as the appeals were
provided only against decrees. Hence, section 51 was
added by Bonbay 3 of 1949. This purpose of section 51

of the Rent Act cannot be overl ooked.

42. The PSCC Act does not define expression
"licensor”™ and "licensee". Both these expressions find
a place in section 41(1) of PSCC Act. Under this
provi sion the Court of Small Cause is conferred with the
jurisdiction to entertain and try all the suits and
proceedi ngs between a "licensor" and a "licensee"
relating to recovery of possession of any immovable
property or relating to recovery of [licence fee.
Section 5(4A) of +the Rent Act defines the term
"licensee” while section 52 of the Indian Easenment Act,

1882 defines the term"licence". A nmere |look at both
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these provisions would show that sub-section (4A) of
section 5 of the Bonbay Rent Act clearly provides that
the "licensee" neans a person who is in occupation of
the prem ses or such part as the case may be, under a
subsisting agreenment for licence given for a "licence
fee or charge". The definition of "licensee" under
sub-section (4A) of section 5 is very exhaustive and is
i nclusive and exclusive in character. However, it would
suffice to note that the |icensee under sub-section (4A)
must be a licensee whose licence is supported by
mat eri al consi derati on. In other words, a gratuitous
|icensee is not covered under the definition of |icensee

under sub-section (4A) of section 5 of the Rent Act.

43. As opposed to this, the expression "licence", as
defined wunder section 52 of the Indian Easenent Act,
provi des that where one person grants to another, or to
a definite nunber of other persons, a right to do, or
continue to do, in or upon the inmovable property of the
grantor, sonething which would, in the absence of such
right, be unlawful, and such right does not amobunt to
easenment or an interest in the property, the right is
called a Ilicense. Section 52 does not require any
consideration, material or non material, to be an

elenent of the definition of |licence, nor does it
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require that the right under the licence nust arise by
way of contract or as a result of a nutual prom se.
Thus, licence as defined in section 52 of the Indian
Easenent Act can be a unilateral grant and unsupported
by any consideration. The Suprene Court in State of
Punj ab Vs. Brig Sukhjit Singh 1993(3) SCC 459 has
observed that, "paynent of Ilicence fee is not an

essential attribute for subsistence of |icence".

44, Let us see as to how the expressions "licence"
and "licensee" are understood, used and spoken in common
par | ance. It is often said that a word, apart from

having the neaning as defined under different statutes,
has ordinary or popular neaning and that a word of
everyday wusage it nust be construed in its popular
sense, neaning that sense which people conversant wth
the subject matter with which the statute is dealing
would attribute to it. A "licence" is a power or

authority to do sonme act, which, w thout such authority,

could not lawfully be done. 1In the context of an
i movabl e property a "licence" is an authority to do an
act which would otherwi se be a trespass. It passes no

interest, and does not anpbunt to a denmise, nor does it
give the |licensee an exclusive right to wuse the

property. (See Puran Singh Sahani Vs Sundari Bhagwandas
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Kriplani (1991) 2 SCC 180). Barron’s Law Dictionary has
gi ven the neaning of word "licensee" to nmean "the one to
whom a |icence has been granted; in property, one whose
presence on the premises is not invited but tolerated.
Thus, a licensee is a person who is neither a custoner,
nor a servant, nor a trespasser, and does not stand in
any contractual relation with the owner of the prem ses,
and who is permitted expressly or inplidly to go thereon
usual l'y for his own i nterest, conveni ence, or
gratification”. Stroud’s Judicial Dictionary of Wrds
and Phrases, Sixth Edition, Vol.2, provides the neaning
of word "licensee"” to nean "a licensee is a person who
has permssion to do an act which wthout such
perm ssion would be unlawful. (See Vaughan C. J., in
Thomas Vs Sewel |, Vaugh at page 330, at page 351, quoted
by Romour, J, in Frank Warr & Co. Vs. London County
Council (1940) 1 K. B. 713)." In Black’s Law Dictionary,
Seventh Edition, the word "licence" neans "a revocable
permssion to conmt sone act that woul d otherw se be
unlawful” and the word "licensee" neans "one to whom a
licence is granted or one who has perm ssion to enter or
use another’s prem ses, but only for one’s own purposes
and not for the occupier’s benefit.” Thus, it is seen
that even in popular sense the word "licence" is not

understood to nean it should be on paynent of |icence
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fee for subsistence of Ilicence. It also covers a
"gratuitous licensee", that is, a person who IS
permtted, although not invited, to enter another’s
property and who provides no consideration in exchange

for such perm ssion.

45, The concept of "licence" as reflected in the
definition of |icensee under sub-section (4A) of section
5 of the Bonbay Rent Act and section 52 of the Indian
Easenent Act are contra distinguishable. Under
sub-section (4A) there cannot be |icence unsupported by
any material consideration whereas under section 52
paynent of licence fee is not an essential attribute for
subsi stence of licence. Therefore, we are considering
as to whether neaning of the expression "licensee", as
reflected in sub-section (4A) of section (5), could be
attributed to the expression "licensee" enployed in
section 41(1) of PSCC Act or the neaning of the
expression "licence" as reflected in section 52 of the
| ndi an Easenment Act could be derived for meking the
expression "licensee" used in section 41(1) wi der so as
to cover the term"gratuitous |icensee" as well. The
intention of the Legislature which amended PSCC Act in
1976 and inserted the expressions "licensee and

[icensor” in section 41 (1) of the said Act, will have
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to be di scerned.

46. If the definition of "licensee" in sub-section
(4A) of section 5 of Rent Act is accepted to understand
the expressions "licensee" in section 41(1) of PSCC Act
as held by the division bench in Ramesh Dwarkadas
Mehra’s case, undoubtedly, in every case instituted by
the landlord in the Small Cause Court/City Gvil Court
for recovery of possession of the premses, if the
defendant raises a question of his status and on the
basis thereof an issue of jurisdiction the only option
that would be left open to the | andl ord would be to get
the issue of jurisdiction decided first and then to
proceed on nmerits before the Court whi ch has
jurisdiction to entertain and try the suit on nerits.
Every such landlord will have to begin a fresh round of
l[itigation either by withdrawing the suit fromthe court
where it was filed or after the plaint is returned for
presenting it to an appropriate court, whenever the

issue of jurisdiction is decided in favour of the

def endant .

47. In our opinion, the legislature inits w sdom
has neither defined the word "licensee” in any of the
definitions of the Act nor has clarified it. The
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primary object of the Act is to avoid nultiplicity of
proceedings in different Courts and consequent waste of
public time and noney and unnecessary delay, hardship
and expense to the suitors, and to have uniformty of
pr ocedure. It was considered expedient to make the
required supplenentary provisions in PSCC Act so that
all suits and proceedings between a landlord and a
tenant or a licensor and a |icensee for recovery of
possession of premses or for recovery of rent or
Iicence fee, irrespective of the value of t he
subj ect-matter, should go to and be disposed of by the
Smal | Cause Court, either under PSCC Act or the Rent
Control Act. In these circunstances, therefore, the
word "licensee", in our opinion, obviously has been used
by the Ilegislature in general sense of the term as
defined in the Indian Easement Act, which is the statute
that governs all the licence of imopbvable properties.
In other words, the word "licensee" being a termof well
known | egal significance having well ascert ai ned
incidents, the legislature did not think it necessary to

define it separately.

48. The provisions of section 41(1) of PSCC Act
neither specifies as to what the expression "licensee"

used therein exactly means, nor does it expressly
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exclude any particular category of licensee. A plain

reading of section 41(1) would show that the expression

"licensee” is wused in a general sense. It does not
exclude a gratuitous |licensee fromits purview The
defined meaning of the expression "licensee" under

section 5(4A) of +the Rent Act cannot be assigned or
attributed to the word "licensee"” occurring in section
41(1) of PSCC Act. Merely because sonme expressions in
section 28 of the Rent Act are pari materia wth the

expressions enployed in section 41(1) of PSCC Act does

not nean the wi der neaning of the expression "licensee"
stands restricted or shrunk to mean only the [|icence
given for |licence fee or charge. The object behind
bringing the Ilicensor and the Ilicensee wthin the

purview of section 41(1) by the 1976 Anendnent was to
curb any mschief of unscrupul ous el enents usi ng
dilatory tactics in prolonging the cases for recovery of
possession instituted by the landlord/licensor and to
defeat their right of approaching the Court for quick
relief and also to cause inconvenience to the court
making it to deal with an issue of jurisdiction in such
cases for years together even before touching upon the

merits of the case.

49. W are fortified in the aforesaid view by the
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decision of the Suprene Court in Soniya Bhatia Vs.
State of U P. AR 1981 Suprene Court 1274 wherein the
Suprene Court was concerned with the anbit of expression
"transfer™ and "consideration” occurring in u P
| mposition of Ceiling on Land Hol di ngs Act. Those words
were neither defined in any of the definitions of the
said Act nor clarified it after considering the primry
object of the Act. |In these circunstances, the Suprene
Cour t has observed that the word "transfer"” has
obviously been used by the legislature in general sense
of the termas defined in the Transfer of Property Act.
It was further observed that the word "transfer” being a
term of well known |Ilegal significance having well
ascertained incidents, the legislature did not think it
necessary to define the term"transfer"” separately. It
woul d be relevant to reproduce the observati ons made by
the Suprene Court in paragraph 10 of the judgnent in

Soni ya Bhati a’'s case:

"10. It is well settled that whenever the
| egi sl ature uses certain terns of expressions
of wel | - known | egal significance or
connotation the courts nust interpret them as
used or understood in the popular sense. In
the case of CI.T. Andhra Pradesh V.

Ms.Taj WMhal Hotel, Secunderabad, (1972) 1
SCR 168; (AR 1972 SC 168) this Court while
laying down gquidelines for holding how a
particul ar expression has been defi ned,
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observed as foll ows: -

"Now it is well settled that where
the definition of a word has not been
given, it nust be construed in its
popul ar sense neans ‘that sense which
peopl e conversant wth the subject
matter with which the statute is
dealing would attribute to it’."

Lord Al kinson in Keates V Lewis 1911 AC 641
observed as foll ows:

"In the construction of a statute it
is of course, at all tinmes and under
all circunstances perm ssible to have
regard to the state of t hi ngs
existing at the tine the statute was
passed, and to the evils, which as
appears fromits provisions, it was
designed to renedy. |If the words are
capabl e of one neani ng al one; t hen
it nust be adopted, but if they are
susceptible of w der inport, we have
to pay regard to what the statute or
the particular piece of legislature
had in view"

In our opinion, these observations are fully applicable
to the present Act which has for its object to renedy
t he m schi ef likely to be rai sed by t he
occupant/defendant by taking different defences and
rai sing an issue of jurisdiction and nmaking the |andlord
run fromone court to another to have his suit decided
on nerits. In any case, it cannot be said that the word
"licensee"” is capable of one neaning, as defined under
section 5(4A) of PSCC Act. It is susceptible of w der

inmport and, therefore we have to pay regard to what the
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| egi sl ature had in view

50. W have already seen the background against
which section 15-A of the Bonbay Rent Act, 1947 was
i ntroduced by the 1973 Anendnent Act, by which a person
who is in occupation on 1st February 1973 of any
prem ses or any part of which is not | ess than a room as
a licensee, shall on that day deemed to have becone, for
the purpose of Rent Act, 1947, the tenant of the
landlord in respect of the said prem ses. We cannot
overlook that it was introduced to renedy the m schief.
On introduction of this provision a consequenti al
anendnent to section 5 was nmade and sub-section (4-A
was inserted as also the definition of "tenant" under
sub-section 11 was nmade wider so as to include |icensees

i n possession of the prem ses.

51. | nsofar as the 1976 Amendnent, by which a new
chapter VII was inserted in PSCC Act in the place of
earlier Chapter VII, is concerned the intention of the
| egislature, in our opinion, was not the same as
reflected in the anendnment nade in 1973 by which section
15-A and section 5(4A) in the Bonbay Rent Act, 1947 were
inserted. It may be relevant to notice the Statenent of

bj ects and Reasons appended to LA Bill No.l of 1973,
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whi ch reads thus:

"It is now notorious that the Bonbay Rents,
Hotel and Lodging House Rates Control Act,
1947, is being avoi ded by the expedient of
giving prem ses on | eave and |licence for sone
nmonths at a tine, often renewing fromtine to
time at a higher licence fee. Licensees are
thus charged excessive licence fees; in
fact, several tinmes nore than the standard
rent, and have no security of tenure, since
the licensee has no interest in the property
like a |essee. It is necessary to nake
provision to bring licensees wthin the
purview of the aforesaid Act . It IS
therefore provided by clause 14 in the Bill
that persons in occupation on the 1st day of
February 1973 (being a suitable anterior

date) wunder subsisting |icences, shall for
the purposes of the Act, be treated as
statutory tenants, and wll have all the
protection that a statutory tenant has, under
the Act."

52. The statenent of objects and reasons of the

anendnent made in 1976 by which new Chapter VII was
substituted in PSCC Act will have to be noticed and we
deem it appropriate to reproduce the sane which reads

t hus:

: "At present in Geater Bonbay, all
suits and proceedi ngs between a | andl ord and
tenant relating to recovery of possession of
prem ses or rent, irrespective of the value
of the subject-matter, lie in the Court of
Smal | Causes, Bonbay, under section 28 of the
Bonbay Rents, Hotel and Lodgi ng House Rates
Control Act, 1947. Under that section, suits

::: Downloaded on -30/08/2025 11:37:31 :::



1 64:

and proceedings for the recovery of the
licence fee between a |licensor and |icensee
as defined in that Act also lie in the Court
of Small Causes, irrespective of the val ue of
the subject-matter. Under Chapter VII of the
Presidency Small Cause Courts Act, 1882, an
application can be made by a licensor for
recovery of possession of prem ses, of which
the annual value at a rack rent does not
exceed three thousand rupees. |If the rack
rent exceeds three t housand rupees, the
licensor has to take proceedings in the Gty
Civil Court where the rack rent does not
exceed twenty five thousand rupees and for
hi gher rents in the Hi gh Court. Simlarly,
for recovery of licence fees to which the
provi sions of the Bonbay Rent Control Act do
not apply, the Ilicensor has to seek his
remedy in the Small Cause Court, the Gty
Cvil Court or the High Court, as the case
may be, according to the value of the
subj ect-matter. Under the existing law, the
licensor has to go to different Courts for
recovery of possession of prem ses and
licence fees and if the plea of tenancy is
raised by the defendant and succeeds, the
matter has again to got to the Small Cause
Court. Simlarly, where proceedings on the
basis of tenancy are started in the Smal
Cause Court and subsequently the plea of
licence is taken and succeeds, the plaint is
returned and has to be re-presented to the
Cty CGvil Court or the Hgh Court, as the
case my be, depending on the valuation.
Thus there is unnecessary del ay, expense and
hardship caused to the suitors by going from
one Court to another to have the issue of
jurisdiction decided. Moreover, Chapter VII
of the Presidency Snall Cause Courts Act
envi sages applications which culmnate in
orders and are always susceptible of being
chal l enged by separate suits on title where
the relationship is admttedly not between a
| andl ord and tenant.

2. In order to avoid multiplicity of
pr oceedi ngs in di fferent Courts and
consequent waste of public tinme and noney and
unnecessary delay, hardship and expense to
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the suitors, and to have wuniformty of
procedure, it is considered expedient to make
the required supplenentary provisions in the
Presidency Small Cause Courts Act, so that
all suits and proceedi ngs between a | andlord
and tenant or a licensor and |icensee for
recovery of possession of premses or for
recovery of rent or licence fee, irrespective
of the value of the subject-matter, should go
to and be disposed of by the Small Cause
Court, either wunder that Act or the Rent

Control Act.
3. The Bill in intended to achi eve these
obj ects.”

53. It is true that the statenent of objects and

reasons nmay not be admssible as an aid to t he
construction of a statute and it may be referred to for
the limted purpose of ascertaining the conditions
prevailing at the tine which actuated the sponsor of the
bill to introduce the sanme and the extent and urgency of
the evil which was sought to be renedied. (See
M K. Ranganat han Vs CGovernment of Madras, AR 1955
S. C. 604). However, the statenent of objects and
reasons, at the sane time, cannot be overlooked and
could be used to assess the intent of the legislature in
the event of there being any confusion and no exception
can be taken. The Suprene court in Arnit Das (supra)
has observed that the anbiguity can be resolved by
taking into consideration the preanble and the statenent

of object and reasons, which suggests what the Act was
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intended to deal with. |If |anguage used is anbi guous or
controversy is raised on the |language the Courts are
permtted to look into it. It would be wuseful to
interpret the enactnent so as to harnmonise it with the
object which legislature had inits view It is true
that this is not an indispensable requirenent but when
forced with an inperative need to appreciate the proper
intent of legislature it nmay be | ooked into. In the
facts of this case and the manner in which the
controversy has arisen we deemit appropriate to | ook
into the object which the Ilegislature intended to
achieve by substituting Chapter VII in 1976. The
Statenent of Object and Reasons is a key to unlock the
m nd of legislature in relation to substantive
provisions of statutes. It is nowwell settled that a
statute is best interpreted when we know why it was
enact ed. We, therefore, would like to exam ne the
necessity which gave rise to the 1976 Anendnment Act and
| ook at the mschief which the legislature intended to

r edr ess.

54. It is pertinent to note that the D vision Bench
in Ramesh Dwar kadas Mehra's case after considering the
St atenent of (bject and Reasons in paragraph 42 observed

t hus:
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e e dependi ng on whet her plea of
i censee/tenancy succeeded in one or the
ot her Court, the plaint would be returned and
the suitor would have to reconmence his | ong
and ardous challenge in another Court. The
Bill was intended to cut through this Gordian
Knot to save public tinme and noney and avoid
unnecessary delay, expenses and hardships to
suitors. By the amendnent carried out in
Section 41, all suits of the type indicated
therein were brought within the jurisdiction
of the Small Causes Court irrespective of the
val ue of the subject matter."

(enmphasi s suppli ed)

These observations show that the statenent of objects
and reasons was appreciated in its right perspective,
but we are at a loss to understand as to why a category

of "gratuitous |licensee" was excl uded.

55. It is settled by the Suprene Court in catena of
decisions that a reference to the statenment of objects
and reasons is permssible for understandi ng t he
background, the antecedents, state of affairs, the
surroundi ng circunmstances in relation to the statute and
the evil which the statute sought to renedy. The
Supreme Court recently in Bhaiji Vs Sub-D visional
Oficer Thandla, 2003 (1) SCC 692 has reiterated this
principle and has further added that "the weight of the

judicial authority leans in favour of the view that the
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Statenent of Objects and Reasons cannot be utilised for
the purpose of restricting and controlling statute and
excluding fromits operation such transactions which it
plainly covers.” This is what exactly been done, in
Ramesh Dwarkadas Mehra’'s case, after referring to the
Statenent of Objects and Reasons plain neaning of the
expression "licensee" occurring in section 41(1) of PSSC
Act has been restricted to nean the licensee wth
nmonet ary consi deration as defined under section 5(4A) of

the Rent Act.

56. In a suit under section 41 before its anmendnment
in 1976 if the plea of tenancy was rai sed and succeeded,
the matter would again have to be tried by the Snal

Causes Court. Conversely, in a proceedings initiated in
the Small Cause Court on the footing of tenancy, if a
defence of licence is taken and succeeded, the plaint
woul d have to be returned and re-presented to the City
Cvil Court or the High Court depending on t he
val uati on. That woul d cause unnecessary del ay, expense
and hardship to the suitor to nove fromone Court to
another to have the issue of jurisdiction decided. In
order to overcone these difficulties, and to elimnate
del ay, expenses and hardship to the suitor, and to have

uniformty of procedure, the Chapter VII in PSCC Act was
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substituted in 1976 so that all suits and proceedings
between "landlord and tenant” or "licensor or |icensee"
for recovery of possession of premi ses or for recovery
of rent or licence fee or charge irrespective of the
val ue of the subject matter should go to and be di sposed
of by Small Cause Court. Thereby, the |legislature

intended to bring all suits”™ between |andlord and
tenant and licensor and licensee , whether wunder the
Rent Act or under PSCC Act under one roof. It would not
be proper to state that after the amendnent the third
forum that 1is, Gty Cvil/Dstrict Court or the High
Court is available. I n our opinion, any ot her
interpretation would not fit in the scheme and | ooking
at the phraseology enployed by the legislature in
drafting the 1976 Amendnent Act, we find no reason as to
why "gratuitous |licensee” is also not covered within the

meani ng of the expression "licensee" in sub-section (1)

of section 41 of PSCC Act.

57. W find it difficult to accept the subm ssion
based on the observation in Ramesh Dwarkadas Mehra’'s
case that the inspiration for wusing the expression
"licensee"” in section 41 of PSCC Act was derived from
t he amendnent of 1973 carried out in the Bonbay Rent Act
by which section 15-A was introduced. Not hi ng had
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prevented the |l egislature fromsaying so specifically if
that would have been the intention and if that was so
the legislature would have certainly anended section 41
of PSCC Act also in the year 1973 itself and not waited
to substitute Chapter VII until 1976. As a matter of
fact it appears that even after the anendnent of 1973 by
which section 5(4A) and 15-A of the Rent Act was
introduced the |legislature seens to have found that the
m schief was not renedied and to bring all suits in
respect of the licences, whether or not supported by the
material consideration, before the Court of Smal

Causes. The very object and purpose will be defeated if
the expression "licensee" is not read to mnmean and
include the gratuitous licensees also. The expression
"licensee"” must be given the widest interpretation so as
to bring gratuitous licensee within its sweep and it is
al so consistent with the very object with which the 1976

Amendnent was brought into force.

58. The principle of noscitur a sociis cannot be
applied in the present case to restrict the neaning of
the expression "licensee" so as to include only the
licence given for a licence fee or charge. The Suprene
Court very recently in Chandigarh Housing Board Vs.
Devendra Singh, 2007-AlR SC 2724, has observed that "if
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a plain neaning can be given effect to, there is no
reason why it should not be applied. The Court would
not t ake recourse to any ot her principl es of
interpretation when it is not necessary". In our
opinion, applying the principle "noscitur a sociis" 1is
unnecessary since we find no reason why a plain neaning
to the expression "licensee" enployed in section 41 (1)
of PSCC be applied. It nust be borne in mnd that
noscitur a sociis, is nerely a rule of construction and
it cannot prevail in cases where it is clear that the
wi der words have been deliberately used in order to nake
the scope of the defined word correspondingly wi der. It
is only where the intention of the Legislature in
associ ating wi der words wth wor ds of narr ower
significance is doubtful, or otherw se not clear that

the present rule of construction can be usefully

appl i ed. Intention of the legislature in wusing the
expression "licensee" in section 41(1) of PSCC Act, in
our opinion, 1is clear and need not be interpreted by

applying the principle of noscitur a sociis. (In this
connection, see State of Bonbay Vs Hospital Mazdoor
Sabha, AIR 1960 SC 610). The Suprene Court in Bank of
India Vs. Vijay Transport, AIR 1988 SC 151 has stated
that the rule of noscitur a sociis has no application

when the nmeaning is not in doubt. This maximis not to
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be nmechanically applied. It is of assistance only
insofar as it forbids guidance by conpendi ously sunm ng
up principles based on rules of common source and | ogic.
The observations of the Suprene Court in Rohit Pul p and
Paper MIlls Ltd Vs. Collector of Central Excise, AR
1991 SC 754, Samatha V. State of Andhra Pradesh, (1997)
8 SCC 191 and Brindavan Bangle Stores V. Assi st ant
Commi ssioner of Conmercial taxes, AR 2000 SC 691
supports this canon of interpretation of statute. I t
may be interesting to note that in Letang Vs Coopex
(1965) 1 QB. Lord D plock C.J. has described the

maxim noscitur a sociis in his inimtable style as a
treacherous one unless one knows the societas to which
the socii belongs”. It is true that the Suprenme Court
in State of Bonbay Vs. Hospital Mazdoor Sabha (supra)
has observed that where two or nore words which are
susceptible of anal ogous neaning are coupled together
they are understood to be used in their cognate sense.
However, in our opinion, this principle cannot be nmade
applicable in the present case nerely because the words
licensor and licensee are associated wwth the words
andl ord and tenant. This, at the nobst, could be
applied to wunderstand the neaning of the expression

"l'icensor” and "licensee" to nmean a "l andlord" and a

person in possession” of the prem ses owned by such
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| andl or d. It cannot be applied to exclude "gratuitous

| i censees".

59. It is now well settled that the intention nust
be found in the | anguage finally adopted in the statutes
under consideration and in that |anguage al one. No
doubt, general words nmay in certain cases properly be
interpreted as having a neaning or scope other than the
l[iteral or wusual nmeaning. They may be so interpreted
where the schene appearing fromthe | anguage of the
legislature, read in its entirety, points to consistency
as requiring the nodification of what would be the
meaning apart from any context, or apart from the
purpose of the |legislature as appearing fromthe words
which the legislature has wused, or apart from the
general law. In the present case, in our opinion, the
wi der words have been deliberately used in order to nake
the scope of the expression "licensee" correspondingly
wi der . It is also well settled that for the purpose of
interpretation of statute, the entire statute is to be
read in its entirety. The purport and object of the Act
must be given full effect. This principle has been
reiterated by the Suprene Court in Indian Handicraft
Emporium Vs. Union of India, 2003 (7) SCC 589. W find

the expression "licensee"” in section 41(1) of PSCC Act
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enployed by the legislature is precise, plain and

procl ai ns its intent in unequi vocal termns. W
therefore, would I|ike to give full effect to the
expression |licensee in section 41(1) and hold that even

a "gratuitous licensee" is covered under this provision
keeping in view the | egislative history of PSCC and Rent
Act, Dbasic schene and framework of the statutes as a

whol e and the object sought to be achieved.

60. In Halsbury’s Laws of England, Volune 44(1),
fourth reissue, para 1474, pages 906 and 907, it is

stated thus:

"1474. Construction by reference to the
m schi ef . Parlianment intends t hat an
enactnment shall renedy a particul ar m schi ef
and it is therefore presuned that Parlianment
intends that the court, when considering, in
relation to the facts of the instant case,
which of the opposing constructions of the
enactnent corresponds to its |legal neaning,
should find a construction which applies the
remedy provided by it in such a way as to
suppr ess that m schief. Thi s doctri ne
originates in Heydon’s Case where the Barons
of the Exchequer resolved that for the sure
and true interpretation of all statutes in
gener al (be they penal or benefi ci al
restrictive or enlarging of the common | aw),
f our things are to be di scer ned and
consi der ed:

(1) what was the comon | aw before the making
of the Act;
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(2) what was the mschief and defect for
whi ch the common | aw di d not provide;

(3) what renedy Parlianent has resolved and
appoi nt ed to cure the di sease of t he
commonweal th; and

(4) the true reason of the renmedy, and then
the office of all the judges is always to
make such construction as shall

(a) suppress the mschief and advance the
remedy; and

(b) suppress subtle inventions and evasions

for the <continuance of the mschief pro

privato commodo (for private benefit); and

(c) add force and |life to the cure and renedy

according to the true intent of the nakers of

the Act pro bono publico (for the public

good) .

There is sone presunption that an Act passed

to amend the law is directed against defects

which canme into notice about the tinme when

the Act was passed.”
61. Clubbing of the "licensor and I|icensee" wth
"l andl ord and tenant™, in section 41(1) of PSCC Act, and
cl ubbing of causes relating to recovery of licence fee
also in our opinionis only with a viewto bring all the
suits between the "landlord and tenant” and the
"licensor and |icensee" under one roof to avoid
unnecessary del ay, expense and hardship to the suitor.
The terns "landlord and tenant” and "licensor and

i censee” though have a cl ose association the context in

whi ch they are wused cannot be said to have a
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relati onship based only on material consideration. W
find it difficult to accept the proposition that the
| egislature after having invested one court W th

exclusive jurisdiction in all the suits between the

licensor and licensee should have carved out snal
exception in case of gratuitous |icensee. Such
interpretation |imts against very pur pose of the

anendnent and the mschief that was sought to be
remedi ed. The Suprene Court in Amir Trading Corporation
Lt d. Vs. Shapoorji Data Processing Ltd. AR 2004 SC
355 in a simlar situation has applied the doctrine of

suppression of mschief rule as enunerated in Heydon’s

case. In order to ascertain the true nmeaning of the
expression "licensee" enployed in section 41(1) of PSCC
Act, it would be legitimate to call in aid the well

recogni sed rules of construction such as its |legislative
hi story, the basic scheme and the framework of a statute
as a whole, the purpose of the legislation, the object
sought to be achieved and the m schief sought to be
renmedi ed. Heydon’s Rules (3 Co.rep.7a, 76 ER 637)
referred to in paragraph 1474 in Hal sbury’s Laws of
Engl and has been applied by the Suprenme Court as well as
H gh Courts in a large nunber of cases in order to
suppress the mischief which the legislature intended to

be renmedied while enacting or anending the statute as

::: Downloaded on -30/08/2025 11:37:31 :::



1 77:

against the literal rule which could otherw se cover the

field. (see in this connection Goodyear India Ltd Vs
State of Haryana and ors , AR 1990 SC 781).
Furthernore, in a case of this nature, principles of

pur posi ve construction nust cone into play. (See Indian
Handi craft Enmporium Vs. Union of India (2003) 7 SCC
589) . W are of the considered opinion that the
expression "licensee" enployed in section 41 is used in
general sense of termas defined in section 52 of the
I ndi an Easenment Act. The intention of the |I|egislature
was to suppress the mschief, that was likely to be

raised by the defendants in the suits filed by the

| andl or ds.
62. Thus, |ooking at the controversy raised in these
petitions from all points of view, we answer the

guestions fornulated by us as follows: The expression
"licensee” used in section 41(1) of PSCC Act does not
derive its neaning fromthe expression "licensee" as
used in sub-section (4A) of section 5 of the Rent Act.
The expression licensee used in section 41(1) is a term
of w der inmport so as to nean and include a "gratuitous
licensee" also. In viewof this, we hold that a suit by
a |icensor against a gratuitous licensee is tenable

before the Presidency Small Cause Court under section 41
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of PSCC Act.

63. We accordingly direct to place both the wit
petitions before appropriate bench for final disposal on
nmerits in the light of the aforesaid opinion recorded by

us.

DR S. RADHAKRI SHNAN, J.

D. B. BHOSALE, J.

SMI. V. K TAH LRAMANI, J.
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1. Wet her Reporters of Local Papers may be
allowed to see the judgnent?
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fair copy of the Judgnent?

4. Whet her this case involves a substanti al
guestion of law as to the interpretation of
the Constitution of India, 1950 or

any Order nade thereunder?

5. Wether it is to be circul ated
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6. Whet her the case involves an inportant
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