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JUDGVENT:
JUDGVENT
(AR SING OUT OF S.L.P(C) No..20179/2003)

Dr. AR. LAKSHVANAN, J.

Leave granted.

The above appeal is directed against the final order of the H gh Court
of Kerala at Ernakul am dated 27.8.2003 in CRP No. 1136/2003 allow ng the
Revi sion Petition filed by the Respondent herein

The Appel | ant’ and the Respondent are brothers, Respondent being the
el der. They have another brother whois well enployed in the United States.
The three brothers partitioned the property |left behind by their father by
nmetes and bounds. The Respondent was running a theatre. A part of the
theatre fell in the property allotted to the appellant. Since Respondent did
not vacate and give vacant possession to the Appellant, he was constrai ned
to file a suit for a nmandatory injunction for renoval of the building and to
surrender vacant possession. The Appellant also prayed for a decree for
recovery of possession

The appellant’s suit was decreed as prayed for. VWen the matter was
pending in appeal at the instance of the Respondent in the District Court, the
di spute was referred to the Lok Adal at constituted under the Legal Services
Authorities Act for resolution of the dispute. The natter was settled in the
Lok Adalat. The award of the Lok Adalat dated 5.10.1999 provided for sale
to the Appellant or his nom nee of the property scheduled to the award after
a period of one year and within a period of two years on paynent of a sum
of Rs. 9.5 lakhs to the Respondent and on default of the Respondent to
execute the docunent, the appellant could get it executed through court. On
the other hand, in case of default on the part of the appellant, he had to give
up his aforesaid right and i nstead be entitled to be paid to/Rs. 3.5 |l akhs by
the Respondent.

The Respondent did not execute the sale deed within the tine fixed
despite repeated requests by the Appellant. The Appellant, therefore, sent a
| awyer’s notice on 3.10.2001 to the Respondent calling upon himto execute
the sale deed. Respondent did not receive the notice and the notice was
returned unserved to the Appellant. The Appellant thereafter sent a tel egram
on 26.10.2001 requiring the Respondent to execute the sale deed and al so
sent hima copy of his earlier notice dated 3.10.2001 by certificate of
posting. There was no response fromthe Respondent. The Appellant was,
therefore, constrained to nove for execution of the award by filing petition
inthe Trial Court, which was opposed on various grounds. The Subordinate
Judge overruled all the objections and the appellant was directed to deposit a
sumof Rs. 9.5 lakhs within three days i.e., on or before 8.4.2003. The
Appel | ant, however, deposited the ampunt one day earlier on 7.4.2003 the
next working day. But, the Hi gh Court allowed the Revision filed by the
Respondent and di sm ssed the execution petition on grounds, which
according to the Appellant, are irrelevant and incorrect. Hence, the
Appel | ant preferred the above special |eave petition

We have heard M. TLV lyer, |learned senior counsel for the
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Appel lant and M. MP.Vinod, |earned counsel for the Respondent and

perused t he pleadings, orders passed by the courts bel ow and the Annexures
filed along with the appeal

M. TLV lyer, learned senior counsel appearing for the Appellant

submitted that the Hi gh Court has exceeded its jurisdiction under Section
115 C.P.Cin entering into the investigation of questions of fact and
apprai sal of evidence in setting aside the well considered order of the
Executing Court. He further submitted that the High Court is in error in
hol ding that the Appellant did not have the funds with himto have the deed
of sale executed in his favour and the reasoning and the prenises on which
such a conclusion is based are faulty and fall aci ous besi des bei ng beyond
jurisdiction. It is further submtted that the Respondent had not perforned
his obligations by evincing his willingness to execute the sale deed on
recei pt of the amount of Rs. 9.5 |lakhs. Concluding his argunents, M |lyer
submitted that the viewtaken by the Hi gh Court would totally defeat the
obj ect and purposes of the Legal Services Authorities Act and render the
deci sions of the Lok Adal at mneani ngl ess.

Per contra, M. Vinod, learned counsel for the Respondent submtted
that the appellant has not paid the sumof Rs. 9.5 |l akhs after one year from
the date of 'the award, nanely, 5.10.1999 and at any rate within two years
therefrom It-is further submtted that the appellant also did not deposit the
amount before filing the execution petition as contenplated in the award.
Even when he was examined in court on 22.2.2003, he had not deposited the
said anbunt. According to M. Vinod, the award of the Lok Adal at cannot
be equated with a decree and it only incorporates an agreenent between the
parties and that in case of any violation of the said agreenent, or the terns
of the conpronise recorded in the award, the parties lose their right to get
the sane executed and the conproni se stands withdrawmn. It is further
argued that the Appellant admttedly had not produced any nmaterial to show
that the Appellant had the resources to pay the said amobunt at any rel evant
point of time or that the said ambunt was ever offered to the respondent at
any point of tine and, therefore, the appellant is not entitled to any relief in
thi s appeal

It is further submitted that there is no effective service of any notice
on the Respondent before 5.10.1999 and the only endorsement is that the
Respondent was absent. It is submitted that the Appellant never had the
noney with himand the bel ated paynent after the order of the executing
court will not inprove the case of the Appellant to prove his readi ness and
willingness to deposit a sumof Rs. 9.5 |akhs as agreed upon by him and on
the date specified, on the basis on which the matter was conpromnmised before
the Lok Adal at and an award was passed. Concludi ng his argunents,
| earned counsel submitted that there is no nerit whatsoever in the grounds
raised in this appeal and therefore, the appeal, which is clearly wthout any
nerits, deserves to be disnissed.

We have carefully considered the rival subm ssions made by both the
| earned counsel. W do not find any nmerit in the subm ssions made by
| earned counsel for the Respondent. Fromthe evidence and the docunents
filed, we see bona fides on the part of the appellant in giving effect to the
conprom se arrived at between parties in the Lok Adalat. W also see
absolute nerits on the subm ssions made by | earned senior counsel, M.
TLV lyer.

It is seen fromthe records that the Appellant was conpelled to file the
suit for recovery of possession of Plot No. 2 since the Respondent herein
refused to conply with the terms of the conpromise arrived at between the
parties. The suit was decreed on 26.7.1990 and appeal was filed by the
Judgnent Debtor \026 Respondent before the District Court and during the
pendency of the appeal the matter was conprom sed between parties on
5.10.1999. W have already extracted the terns of conpronise in
paragraph supra. It is thus clear that the decree hol der Appellant has
approached the executing court on the ground that the Judgnent debtor/
Respondent failed to execute the sale deed after receiving Rs. 9.5 | akhs
fromthe decree holder. Therefore the Appellant prayed before the
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Executing Court that he should be permtted to deposit Rs. 9.5 lakhs in that
court and get the docunents executed through court if the Judgnent debtor
failed to do so on issuance of notice for the purpose by the executing court.
The respondent submitted that the conprom se arrived at is a conditiona

one and Judgnent debtor is liable to execute the sale deed in favour of the
decree holder only if he remits the anmount as agreed, and since decree

hol der has failed to conply with the conditions the Judgnent debtor is not
bound by the terns of the conpronmise. On the other hand the

respondent/J.D. was ready and willing to deposit Rs.3.5 | akhs before the
executing court as per the terns of the conprom se.

Bef ore the executing Court w tnesses were exam ned on both sides
and Exhibit Al to A8 and Bl were produced by the respective parties. The
executing court, accepting the evidence of PW1 cane to the concl usion that
the notice issued requiring the respondent to execute the docunment as
submitted in the award was not received by the Judgnent debtor and it has
been returned unclaimed. It is seen that notice was an attenpt to be served
on the Judgnent debtor on 4.10.2001 and since he was absent, intimation
regardi ng the notice has been given and the above notice has been returned
as unclai'med on 19.10.2001. The Appellant after return of the Exhibit A2
notice i mediately sent a telegramto the Judgrment debtor on 26.1.2001.

The receipt issued for the telegramand certified true copy of the tel egram
was marked as Exhibit A3 and A4. The Oiginal telegramwas produced on

the side of the Respondent and marked as an Exhibit. By the telegramthe
Judgnent debtor was intimted that the notice sent by the decree hol der
through his Advocate on 3.10.2001 was returned uncl ai ned and copy of that
noti ce was being forwarded by certificate of posting and that he was al ways
ready and willing to pay Rs. 9.5 | akhs and get the sale deed executed in
terns of the award. = The copy of ‘the Exhibit A2 notice is nmarked as A5, the
certificate of posting obtained for issuing the copy of notice along with the
copy of the telegramis marked as Exhibit A6. Thus, it is clearly seen that
the appel |l ant decree hol der has expressed hi s readiness and willingness to
deposit the ampunt as per the award and get the docunent executed.

It is argued on the side of the Respondent that the Appellant has not
sufficient fund to fulfill the obligation as per the award and that the
Appel |l ant had issued a notice and telegramso as to /create sone records in
his favour that he is always wlling and ready to pay the anount as per the
award. It is subnmitted that it is . only due to the default of the Appellant the
execution of the sale deed has not taken place and therefore, the Appellant is
not entitled to any relief in this appeal. The |earned Subordi nate Judge on a
consi deration of the entire evidence placed on record granted the Appellant
three days tine to deposit Rs. 9.5 | akhs before the said court upon which he
could get the sale deed through court as stipulated in the award. The
appel l ant as directed by the | earned Subordinate Judge deposited the entire
sumof Rs. 9.5 |lakhs in the sub-court on 7.4.2003 as could be seen from
Annxure 6.

We have al so perused the order of the |learned Single Judge of the
Hi gh Court in revision. The |earned Single Judge, in our view, has
m sunderstood the terns of the award. The obligation was on the
Respondent to evince his willingness to execute the sale deed within two
years and not vice-versa as assuned by the Hi gh Court. There was already a
decree of ejectnent against the Respondent in the suit in the trial Court and
it was his appeal that was sought to be settled in the Lok Adalat. The
settlenent was a concession in his favour giving a breathing tinme to vacate
and give vacant possession. Therefore, the initiative had to come fromthe
Respondent after offering to execute the sale deed where upon it becane
necessary to conply with his obligations. However, w thout taking any
initiative the Respondent has adopted the del aying tactics by alleging that
the appellant was not able to provide the requisite funds for purchase and
forgetting the facts that the Appellant’s brother is in USA and providing the
requisite funds for purchase. It was he, in fact, who had provided the
amount whi ch was deposited on 7.4.2003 and not on 8.4.2003 as assuned by
the Hgh Court. It is, thus, seen that the Appellant has performed his
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obligation. He had sent the notice on 3.10.2001 and it was 4.10.2001 wel |
before the expiry of tine on 5.10.2001. Though the notice was correctly
addressed and despite the intimation by the post office, the notice was not
accepted by the Respondent and was returned unserved. |n such

ci rcunst ances, the presunption of lawis that the notice has been served on
the Respondent.

The High Court, in our view, has also msinterpreted Section 27 of the

Post OFfice Act. The requirement of Section has been conplied with in this
case. The reasoning of the H gh Court on this issue is not correct and not in
accordance with factual position. In the notice issued, the Postman has

made the endorsement. This presunption is correct in law He had given
notice and intimtion. Nevertheless, the respondent did not receive the
notice and it was returned unserved. Therefore, in our view, there is no
obligation cast on the appellant to exam ne the Postnman as assuned by the

H gh Court. The presunption under Section 114 of the Evidence Act

operates apart fromthat under the Post O fice Act.

In our opinion, theaward of the Lok Adalat is fictionally deened to

be decrees of Court and therefore the courts have all the powers in relation
thereto as it has in relation to a decree passed by itself. This, in our opinion
i ncludes the powers to extend time in appropriate cases. I n our opinion, the
award passed by the Lok Adalat is the decision of the court itself though
arrived at by the sinpler nmethod of conciliation instead of the process of
argunents in court, The effect is the sane. In this connection, the Hi gh
Court has failed to note that by the award what is put an end to is the appea
in the District Court and thereby the litigations between brothers forever.

The view taken by the H gh Court, in our view, wll totally defeat the object
and purposes of the Legal Services Authorities Act and render the decision

of the Lok Adal at neani ngl ess.

Section 21 of the Legal Services Authorities Act, 1987 reads as follows :-

"21. AWARD OF LOK ADALAT. V026 2[(1)] Every award
of the Lok Adal at shall be deened to be a decree of a G vi
Court or, as the case may be, an order of any other Court and
where a conprom se or settlenment has been arrived at, by a Lok
Adalat in a case referred on it under sub-section (1) of Sec.20,
the court fee paid in such cases shall be refunded; in the manner
provi ded under the Court Fees Act, 1870 (7 of 1870)

(2) Every award made by a Lok Adalat shall be final and
bi nding on all the parties to the dispute, and no appeal shall lie
to any Court against the award.

Section 22 reads thus :-

"22. PONERS OF LOK ADALATS - (1) The Lok
Adal at shall, for the purposes of holding any deternination
under this Act, have the sanme powers as are vested-in a G vi
Court under the Code of Civil Procedure, 1908 (5 of 1908),
while trying a suit in respect of the following matters, nanely :

(a) the summoni ng and enforcing the attendance of any wtness
and exam ni ng hi mon oath;
(b) the di scovery and production of any docunent ;
(c) the reception of evidence on affidavits ;
(d) the requisitioning of any public record or docunent or copy
of such record or docunent fromany Court or Office; and
(e) such other matters as nay be prescri bed.

(2) Wthout prejudice to the generality of the powers contained
in sub-section (1), every Lok Adal at shall have the requisite
powers to specify its own procedure for the determ nation of
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any di spute comng before it.

(3) Al Proceedings before a Lok Adal at shall be deened to be
judicial proceedings within the nmeaning of Secs. 193, 219 and
228 of the Indian Penal Code (45 of 1860) and every Lok

Adal at shall be deened to be a Civil Court for the purpose of
Sec. 195 and Chapter XXVI of the Code of Crimnal Procedure,
1973 (2) of 1974).

UNREPORTED JUDGEMENTS 2004 (2) vOL 37."

VWhat is Lok Adal at? :

"The "Lok Adalat" is an old form of adjudicating system
prevailed in ancient India and it’s validity has not been taken
away even in the nodern days too. The word 'Lok Adal at’
nmeans ' People Court’. This systemis based on Gandhi an
Principles. 1t is one of the conmponents of ADR system As the
I ndi an' Courts are over burdened with the backl og of cases and
the regul'ar Courts are to decide the cases involve a | engthy,
expensi ve-and tedi ous procedure.. The Court takes years
together to settle even petty cases. Lok Adalat , therefore
provi des alternative resolution or devise for expedi ous and
i nexpensi ve justi ce.

In Lok Adal at proceedings there are no victors and
vanqui shed and, thus, no rancour

Experinment of 'Lok Adal at’ as an-alternate node of
di spute settlenent has conme to be accepted in India, as a viable,
econonic, efficient and-infornal one.

LOK ADALAT is another alternative to JUD CIFAL

JUSTICE. This is a recent strategy for delivering infornal
cheap and expeditious justice to the conmon man by way of
settling disputes, which are pending in Courts and al so those,
whi ch have not yet reached Courts by negotiation, conciliation
and by adopting persuasive, comopn sense and human

approach to the problens of the disputants, with the assistance
of specially trained and experienced Menbers of a Team of
Conciliators."

Benefits Under Lok Adal at:

1. There is no Court fee and if Court fee is already paid the
amount will be refunded if the dispute is settled at Lok Adal at
according to the rules.

2. The basic features of Lok Adal at are the procedural flexibility

and speedy trial of the disputes. There is no strict application of
procedural laws like Cvil Procedure Code and Evi dence Act
whi | e assessing the claimby Lok Adal at.

3. The parties to the dispute can directly interect with the Judge
through their Counsel which is not possible in regular Courts of

I aw.

4. The award by the Lok Adalat is binding on the parties and it

has the status of a decree of a Civil Court and it is non-
appeal abl e whi ch does not causes the delay in the settlenent of
di sputes finally.

In view of above facilities provided by the "Act’ Lok Adal ats are boon to the
litigating public they can get their disputes settled fast and free of cost
am cabl y.
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AWARD OF LCK DALAT : -

The Lok Adal at shall proceed and di spose the cases and arrive at a
conprom se or settlenent by follow ng the I egal principles, equity and
natural justice. Utimtely the Lok Adal at passes an award, and every such
award shall be deenmed to be a decree of Civil Court or as the case nmay be
which is final

AWARD OF LOK ADALAT SHALL BE FINAL : -

The Lok Adalat will passes the award with the consent of the
parties, thereforethere'is no need either to reconsider or review the matter
again and again, as the award passed by the Lok Adal at shall be final. Even
as under Section 96(3) of C.P.C that "no appeal shall lie froma decree
passed by the Court with the consent of the parties". The award of the Lok
Adal at is-an order by the Lok Adal at -under the consent of the parties, and it
shall be deened to be a decree of the Cvil Court, therefore an appeal shal
not lie fromthe award of the Lok Adal at as under Section 96(3) C. P.C

In Punjab National Bank vs. Lakshm chand Rah reported in AR

2000 Madhya Pradesh 301, 304, the Hi gh Court held that "The provisions
of the Act shall prevail in the matter of filing an appeal and an appeal woul d
not |ie under the provisions of Section 96 C-P.C. Lok Adalat is conducted
under an i ndependent enactnment and once the award is made by Lok Adal at
the right of appeal shall be governed by the provisions of the Legal Services
Aut horities Act when it has been specifically barred under Provisions of
Section 21(2), no appeal can be filed against the award under Sec.96 C.P.C."
The Court further stated that "It may incidentally be further seen that even
the Code of Civil Procedure does not provide for an appeal under Section
96(3) against a consent decree. The Code of Civil Procedure also intends
that once a consent decree is passed by Cvil Court finality is attached to it.
Such finality cannot be permitted to be destroyed, particularly under the
Legal Services Authorities Act, as it would anmount to defeat the very aim
and object of the Act with which it has been enacted, hence, we hold that the
appeal filed is not naintainable.

The Hi gh Court of Andhra Pradesh held that, in Board of
Trustees of the Port of Visakhapatnam vs. Presiding Oficer,
Per manent, Lok Adal at-cum Secretary, District Legal Services
Aut hority, Visakhapatnam and anot her reported in 2000(5) ALT 577, "
The award is enforceable as a decree and it-is final. In all fours, the
endeavour is only to see that the disputes are narrowed down and nake the
final settlement so that the parties are not again driven to further litigation or
any dispute. Though the award of a Lok Adalat is not a result of a contest
on nerits just as a regular suit by a Court on a regular suit by a Court on - a
regular trial, however, it is as equal and on par with a decree on conprom se
and will have the sane binding effect and concl usive just as the decree
passed on the conprom ses cannot be challenged in a regul ar appeal, the
award of the Lok Adal at being akin to the sane, cannot be chall enged by
any regul ar renedi es avail abl e under |aw including invoking Article 226 of
the Constitution of India challenging the correctness of the award on any
ground. Judicial review cannot be invoked in such awards especially on the
grounds as raised in this wit petition

The award of Lok Adalat is final and permanent which is
equi valent to a decree executable, and the sanme is an ending to the litigation
anong parti es.

In Sailendra Narayan Bhanja Deo vs. The State of Orissa, AR 1956
SUPREME COURT 346, (CONSTI TUTI ON BENCH) hel d as foll ows:

A Judgment by consent or default is as effective an estoppe
bet ween the parties as a judgnent whereby the court exercises
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its mind on a contested case. (1895) 1 Ch.37 & 1929 AC 482,
Rel . on;

In \026 'In re South American and Mexican Co., Ex. Parte Bank
of England’, (1895) 1 Ch 37 ), it has been held that a judgnent
by consent or default is as effective an estoppel between the
parties as a judgment whereby the Court exercises its mnd on a
contested case. Uphol ding the judgnment of Vaughan
WIllians,J Lord Herschell said at page 50 : -

"The truth is, a judgnment by consent is intended to put a stop
to litigation between the parties just as nuch as is a judgnent
which results fromthe decision of the Court after the matter has
been fought out to the end.

And | think it would be very m schievous if one were not to
give a fair and reasonable interpretation to such judgnents, and
were to all ow questions- that were really involved in the action
to be fought over again in-a subsequent action."

To the like effect are the follow ng observations of the Judicia
Commttee in \026 'Kinch v. Walvott’', 1929 AC 482 at p.493 (D): -

"First of all their Lordships are clear that in relation to this
pl ea of estoppel it is of no-advantage to the appellant that the
order in the libel action which is said to raise it was a consent
order. For such a purpose an-order by consent , not discharged
by mutual agreenent, and remaining unreduced , is as effective
as an order of the Court -~ made ot herw se than by consent and
not di scharged on appeal ."

The sane principle has been fol l'owed by the H gh Courts in Indiain a
nunber of reported decisions. Reference need only be nmade to the cases of
\026 ' Secy. OF State v. Ateendranath Das’, 63 Cal 550 at p. 558 () ; -~
Bhai shanker v. Mraji’, 36 Bom 283 (F) and \026 ' Raja Kunmara Venkata
Perumal Raj a Bahadur’, v. Thatha Ramasany Chetty’, 35 Mad 75 (Q. In
the Calcutta case after referring to the English decisions the H gh Court
observed as follows :

"On this authority it beconmes absolutely clear that the
consent order is as effective as an order passed on contest, not
only with reference to the conclusion arrived at in the
previous suit but also with regard to every step in the process
of reasoni ng on which the said conclusion is founded.

Wien we say "every step in the reasoning" we nean
the findings on the essential facts on which the judgnment or
the ultimte conclusion was founded. In other words the
finding which it was necessary to arrive at for the purpose of
sustaining the judgnent in the particular case will operate as
est oppel by judgnent."

The Civil Procedure Code contains the foll owi ng provisions:
"Order 23 Rule 3 provides for conpronise of suit \026 where it is
proved to the satisfaction of the Court that a suit has been
adjusted wholly in part by any | awful agreenent or

conprom se, witten and signed by the parties. The Court after
satisfying itself about the settlenment, it can convert the
settlenent into a judgnent decree."

We have al ready di scussed about the steps taken by the appellant to

serve notice on the respondent and the steps taken by himto performhis
obligations and sending of the notice and tel egrametc. would not have been
done unl ess the appellant was ready with his obligations and the noney al
along. The appellant had waited till alnmost the |last day for the respondent to
performhis obligations. The High Court, in our view, has failed to note that
the courts attenpt should be to give life and enforceability to the
conprom se award and not to defeat it on technical grounds. This is a fit
case, in our view, where the Respondent ought to have been directed to
execute the sale deed by the extended tinme, if necessary. The H gh Court is
al so not correct in holding that the Court has no jurisdiction to extend the
time. In our view, the |earned Subordi nate Judge has rightly extended the
time for depositing the nobney which the Hi gh Court has wongly interfered
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We, therefore, hold that the order passed by the High Court in CR P.
1136/2003 is liable to be set aside. W do so accordingly. W direct the
Respondent herein to execute the sale deed within tw weeks from today
failing which the Appellant could get the sale deed executed though court as
stipulated in the award. The respondent is now entitled to withdraw Rs. 9.5
| akhs fromthe Sub-Court Al apuzha. Though this is a fit case for awarding
cost, we refrain fromdoing so in view of the relationship between the
parties.

The appeal is allowed. No costs.




