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ACT:

Narcotic Drugs & Psychotropic Substances Act, 1985:
Sections 36A(d), 52, 52A, 53-Wiether O ficers of Departnent
of Revenue Intelligence invested with powers under section
53 are "police officers’ within the meaning of section 25 of
the Evi dence Act.

HEADNOTE:

The officers of the Department of Revenue Intelligence
(DRI') intercepted one truck. On search, a large quantity of
hashi sh was recovered. In the course of investigation the
nanes of the appellant and the petitioner surfaced. Both of
t hem nade confessional statenents to the DRI officials.

Conplaints were |odged against the appellant  and the
petitioner under the Narcotic DrUgs & Psychotropic Sub-
stances Act, 1985 and the Custons Act, 1962. On their apply-
i ng f or enl argenent on bail, the sel finerimnating
statements made by themto the DRI officials were -used
against them by the prosecution. The appellant and the
petitioner argued before the Single Judge of the High Court
hearing the bail applications that the said statenents were
not admissible in evidence in view of section 25 of the
Evi dence Act. The | earned Single Judge referred the question
of admissibility of the confessional statenents to the
Di vi si on Bench whi ch concl uded that the officials of the DR
invested with powers under section 53 of the Narcotic Act
did not possess any of the attributes of an officer-in-
charge of a police station conducting an investigation under
Chapter XIl of the Code of Crimnal Procedure. Against  this
decision of the Division Bench, the appellant and the
petitioner have appealed to this Court.

It was contended before this Court on behalf of the
appellant and the petitioner that: (1) the expression
"police officer’ used in section 25
64
of the Evidence Act nust not be read in the narrow sense of
only those officers belonging to the regular police force
but rmust be construed broadly to include all those who have
been invested wth powers of the police in the matter of
investigation of a penal offence; (2) when such extensive
powers are conferred on the officers appointed under the Act
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and the consequences are so drastic, it is desirable that
the protection of section 25, Evidence Act, should be ex-
tended to persons accused of the conmission of any crine
puni shabl e under the Narcotic Act; (3) since the Act does
not prescribe the procedure for investigation, the officers
i nvested with power under section 53 of the Act nust neces-
sarily resort to the procedure under Chapter XH of the Code
of Crimnal Procedure, 1973 which would require them to
culmnate the investigation by subnitting a report under
section 173 of the Code, and (4) since the officers referred
to in section 53 have been invested with all the powers of
an officer-in-charge of a police station for investigation
of offences under the Narcotic Act, they have all the at-
tributes of a police officer investigating a crinme under
Chapter Xi|I of the Code of Criminal Procedure, 1973 and
woul d, therefore, fail within the expression "police offi-
cer" in section 25 of the Evidence Act.

Di smissing the appeal and the special |eave petition, this
Court,

HELD:" (1) Section 25, Evidence Act, engrafts a whol esone
protection. It-nust not, therefore, be construed in a narrow
and technical sense but nust be understood in a broad and
popul ar sense. But at the same tine it cannot be construed
in so wide a sense as to include persons on whomonly some
of the powers exercised by the police are conferred wthin
the category of police officers. [73B-C]

Bal bir Singh v. State of Haryana, J.T. 1987 1 SC 210;
The State of Punjab v. Barkat Ram [1962] 3 SCR 338 at 347
and Raja Ram Jai swal v. State of Bihar, [1964] 2 SCR 752 at
761, referred to

(2) EBEven if an officer is-invested under any special |aw
wi th powers anal ogous to those exercised by a police officer
in charge of a police station investigating a cognizable
of fence, he does not thereby becone a police officer | under
Section 25, Evidence Act, unless he has the power to | odge a
report under Section 173 of the Code. [76(C

Badku Joti Savant v. State O Mysore, [1966] 3 SCR 698;
Ronesh Chandra Mehta v. State of West Bengal, [1969] 2 SCR

461; Illias v. Collector of Customs, Madras, [1969] 2 SCR
613; State of U P. v.
65

Durga Prasad, [1975] 1 SCR 81 and Bal ki shan-A. Devi dayal~ v.
State of Maharashtra, [1981] 1 SCR 175, referred to.

(3) The role of the officers effecting arrest ~or sei-
zure, except in the case of a police officer, ends wth
di sposal of the person arrested and the article seized in
the manner provided by sections 52 and 52A of ~ the Act.
Section 57 obliges the officer making the arrest or seizure
to report the sanme to his superior within 48 hours. ~ These
powers are nore or less simlar to the powers conferred on
Custonms Officers under the Customs Act, 1962. [80F-@G

(4) The inportant attribute of police power is not only
the power to investigate into the conm ssion of cognizable
of fence but also the power to prosecute the offender by
filing a report or a charge-sheet under section 173 of the
Code. [81H, 82A]

(5) There is nothing in the provisions of the Act to
show that the legislature desired to vest in the officers
appoi nted under section 53 of the Act, all the powers of
Chapter X1, including the power to submt a report wunder
Section 173 of the Code.[82C D]

(6) Section 36A (1)(d) of the Act nmakes it clear that if
the investigation is conducted by the police, it would
conclude in a police report but if the investigation is made
by an officer of any other departnent including the DRI, the
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Special Court woul d take cogni zance of the offence upon a
formal conplaint nade by such authorised officer of the
concerned Covernnent. [82F-G

(7) The Division Bench is right in holding that a con-
fessional or self-incrimnating statement made by a person
accused of having commtted a crime under the Narcotic Act
to an officer invested with the
power of investigation under section 53 of the Act was not
hit by section 25 of the Evidence Act. [67(F

Mahesh v. Union of India, [1988] 1 F.A C 339; Manga
Singh v. The State of Gujarat, [1988] 2 F.A. C. 173; Radha
Kishan Marwari v. King Enmperor, [1933] |I.L.R 12 Patna 46
and Shei kh Ahned v. Enmperor, [1927] |I.L.R 51 Bonbay 78,
referred to.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 449
of 1989.

"From the Judgnent and Order dated 7.12.1988 of the Delh
Hi gh

66

Court in Cr. Rev. No. 170 of 1987.

W TH

Speci al Leave Petition (Crl.) No. 55 of 1988.

From the Judgnent and Order dated 7.12.- 1988 of the
Del hi High Court in Cl. Msc. (M No. 1451 of 1987.

A. K. Sen, Kapil Sibal, Anil Dev Singh, Harlinder Singh
R N. Joshi, M. Kam ni Jaiswal (NP), Ms. Sushma Suri, A K
Srivastava and S.C. Agarwal a for the appearing parties.

The Judgrment of the Court was delivered by

AHVADI, J. Are the officers of the Departnent of Revenue
Intelligence (DRI) who have been invested with the powers of
an officer-in-charge of a police station under Section 53 of
Narcotic Drugs & Psychotropi c Substances Act, 1985 (herein-
after called "the Act’), "police officers" within the nmean-
ing of Section 25 of the Evidence Act? If yes, is a confes-
sional statenment recorded by such officer in the course of
investigation of a person accused of an offence under the
said Act, admissible in evidence as against hinf These are
the questions which we are called upon to answer in these
appeal s by special |eave.

These are the facts, briefly stated. A nmotor truck DEL 3
124 was intercepted on July 12, 1986 near Calcutta by the
DRI officials. On search a large quantity of hashish weigh-
i ng about 743 Kgs. found conceal ed in machi nes | oaded in the
said truck was recovered. The machinery was neant to be
exported to Saudi-Arabia and the United Kingdom by 'Ms.
Nor t hern Exports (Inporters, Exporters and Conmi ssi on
Agents) and Ms. Mdern Machinery and Instrunents; both of
New Delhi. After the hashish was found hidden in the ma-
chines loaded in the said vehicle, the sane was attached
under a seizure meno. Jogi nder Singh and Shivraj Singh, the
drivers of the vehicle, were apprehended on the spot by the
DRI officials.

The disclosure nade by these two drivers led to the
search of a Farm House at Khasra No. 417, CGadai pur, Mehrauli
New Delhi on the 13th/14th and 15th of July, 1986. 1In the
course of the said search hashi sh wei ghi ng about 976 Kgs.
was recovered fromthe nachines lying in the said premses
and a further quantity of 365 Kgs. was recovered from QGunny
bags which were secreted underground in the
67
out - house of the Farm House. The DRI officials learnt in the
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course of investigation that the said hashish was to be
exported through Ms. Lee Miirhead (1) Ltd., and Ms. Shiekh
and Pandit, of Calcutta. Mhan Lal Pandit and Tushar Pandit,
the partners of the said two firms, respectively, were
arrested. One Subhash Narang who was arrested by the DR
officials inplicated the appellant Kitpal Mhan Virmani. In
the course of investigation the nane of the other appellant
Raj Kumar Karwal also surfaced. Both these persons nmade
confessional statenents to the DRI officials in the course
of investigation.

On the conclusion of the investigation a conplaint was
| odged against the said two persons under Sections 21, 23,
29 and 30 of the Act and Section 135A of the Customs Act,
1962. The appellants now stand commtted to the Court of
Sessions for trial. On the appellants applying for enlarge-
ment on bail under Section 439 of the Code of Crimna
Procedure, 1973 (' the Code’ hereinafter), the self-incrim-
nati ng ~statenents made by the appellants to the DR offi-
cials were used against them by the prosecution to establish
a prima-flacie case and to prevent their enlargenent on bail
The appellants argued that the said statenments were not
admi ssi bl e in evidence in view of Section 25 of the Evidence
Act which provides that no confession made to a police
officer shall be proved as against a person accused of any
of fence. The question which arose for consideration was
whet her DRI officials invested with powers under Section 53
of the Act could be said to be "police officers" within the
nmeaning of Section 25, Evidence Act, so as ‘to place the
conf essi onal statements recorded by them beyond the reach of
the prosecution. The learned Single Judge of ‘the Del hi High
Court before whomthe bail applications cane up for hearing
felt that the question of admissibility of the confessiona
statement was of vital and far-reaching inportance and since
it was likely to arise in a nunber of such cases it was
desirable that it be answered by a | arger bench. According-
ly, the question was referred to a Division Bench which
concluded that the officials of the DRI invested with powers
under Section 53 of the Act do not possess any of ~ the at-
tributes of an officer-in-charge of a police station con-
ducting an investigation under Chapter Xl | of the Code. The
High Court held that a confessional or self-inerimnating
statement made by a person accused of having commtted a
crinme under the Act to an officer invested with the power of
i nvestigation under Section 53 of the Act was not~ hit by
Section 25 of the Evidence Act. After so answering the
guestion, the | earned Judges constituting the Division Bench
sent back the matter for disposal in accordance with law to
the learned Single Judge. It is against this conclusion
reached by the Division Bench of the Hi gh Court. that the
appel | ants are before us.
68
Section 25 of the Evidence Act reads as under
"No confession made to a police officer shall be proved as
agai nst a person accused of any offence.”
(Enphasi s supplied).
Thus a confession nmade to a police officer cannot be used or
tendered in evidence as against a person accused of any
of fence. Section 26 next provides that no confession made by
any person whilst he is in the custody of a police officer,
unless it be made in the inmedi ate presence of a Magistrate,
shah be proved as agai nst such person. Section 27, which is
in the nature of an exception to Sections 25 and 26, pro-
vides that, when any fact is deposed to as discovered in
consequence of information received froma person accused of
any offence, in the custody of a police officer, so much of
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such information, whether it anpbunts to a confession or not,
as relates distinctly to the fact thereby di scovered, nmay be
proved. The restriction on admssibility of a confession of
an accused person inposed by Sections 25 and 26 of the
Evi dence Act, when made to a police officer and not in the
i medi ate presence of a Magistrate, is as a matter of public
policy designed to prevent the practice of securing confes-
sional statenments of persons in police custody by neans of
threats, inducenents, torture, coercion, etc. what inpelled
the introduction of this provision was the overwhelm ng
evi dence which disclosed that the powers vested in the
police wunder the Code were often m sused and abused by
police officers investigating crinmes for extorting a confes-
sional statenment fromthe accused with a view to earning
credit for the pronpt solution of the crine and/or to secure
hi nsel f against allegations of supineness or neglect of
duty. 1t was also realised that once a police officer suc-
ceeds /in extorting aconfession fromthe person accused of
the comm'ssion of the crine by threats, inducenents, etc.,
the real offender beconmes nore or less immune from arrest.
Therefore, the purpose of the restriction under Section 25
of the Evidence Act, is broadly speaking, two-fold, nanely,
(i) to protect the person accused of a crime from third
degree treatment and, nore inportantly, (ii) to ensure a
proper and scientific investigation of the crime with a view
to bringing the real culprit to book

It was, therefore, argued by the counsel for the appel-
lants that the expression "police officer" used in Section
25 must not be read in the narrow sense of only those offi-
cers belonging to the regular police force but nust be
construed broadly to include all those who have been invest-
ed with powers of the police in the matter of investigation
of a
69
penal offence. Since Section 25 engrafts a rule of public
policy and is designed to protect a person accused of com
mssion of acrime fromthird degree treatnment or  induce-
nents or fraud, counsel argued, confessional statenents
obtained by such officers exercising police powers, though
not belonging to regular police force, should also be ex-
cluded from being tendered in evidence against  such _an
accused person. Counsel submitted that since the officers

referred to in Section 53 have been invested with all the
powers of an officer-in-charge of a police station for
investigation of offences under the Act, they have all the

attributes of a police officer investigating a crine under
Chapter XiI of the Code and would, therefore, fall wthin
the expression "police officer” in Section 25 of the  Evi-
dence Act. To buttress this submission our attention was
invited to Section 2 (xxix) of the Act which says that words
and expressions used in the Act but not: defined will have
the same meaning as is assigned to themin the Code. ' Since
the word "investigation’ is not defined in the Act, counse

submitted, that we rmust look to Section 2(h) of the Code
whi ch defines the said expression to include all proceedings
under the Code for the collection of evidence conducted by a
police officer. Section 4(2) of the Code next provides that
all offences wunder any other law, i.e., other than the
I ndian Penal Code, shall be investigated, inquired into,
tried, and otherwi se dealt with according to the same provi-
sions, but subject to any enactnent for the tine being in
force regulating the nanner or place of investigating,
inquiring into, trying or otherwi se dealing with such of-
fences. It was argued that since the Act does not regulate
the manner of investigation, the investigation nust be made
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in accordance with the provisions in that behalf contained
in Chapter XI| of the Code; it nust, therefore, be assuned
that the officer investigating the crinme under the Act is a
"police officer", properly so called, and any confessiona
statenment made to such an officer nmust be rendered inadm s-
sible in evidence when the maker thereof 1is accused of
having conmmtted an offence. To appreciate the subm ssions
nmade by counsel for the appellants it is necessary to under-
stand the schene of the Act.

We nmay at once exam ne the scherme of the Act. Before the
enactment of the Act, statutory control over narcotic drugs
was exercised through certain State and Central enactnents,
principally through the Opium Act, 1856, the Opium Act.
1878, the Dangerous Drugs Act, 1930, etc. However, with the
increase in drug abuse and illicit drug traffic certain
deficiencies in the existing |laws surfaced which made it
necessary for Parlianent to enact a conprehensive |egisla-
tion sufficiently stringent to conbat the chall enge posed by

drug traffickers. “1ndia had participated in the second
I nt ernati'onal Opi-um
70

Conference held at Geneva in 1925 which adopted the conven-
tion relating to dangerous drugs. To give effect to the
obl i gati ons undertaken by the Governnment of I|ndia by signing
and ratifying the said convention, the Dangerous Drugs Act,
1930 cane to be enacted to vest in the  Central Governnent
the control over certain operations  concerning dangerous
drugs. Article 25 of the Universal Declaration of Human
Ri ghts, 1948, and Article 12 of ‘the International Covenant
on Econom cal, Social and Cul tural Rights, 1966, reflect the
concern of the international comrunity for the protection of
the individual’s right to the enjoynent of the  highest
attainable standards of physical and nental health. The
ot her International Conventions which pronpted the | egisla-
tion are set out in Section 2(ix) of the Act. Besides, one
of the primary duties of the Governnent under our Constitu-
tion is inproverment of public health. inter alia, by prohib-
iting the consunmption of intoxicating drinks and / drugs
injurious to health. The Act was, therefore, enacted, 'as is
evident from its Preanble, inter alia, to nmake stringent
provisions for the control and regulation of -operations
relating to narcotic drugs and psychotropic substances  and
to provide for deterrent punishnent, including the forfei-
ture of property derived fromor used inillicit traffic of
such drugs and substances.

The Act is divided into VI Chapters accommodating 83
Sections. Chapter | contains the short title of = the Act.
definitions of various terms and expressions ‘used therein
and provisions enabling addition to and om ssion from the
list of psychotropic substances. Chapter Il entitled 'au-
thorities & officers’ enpowers the Central as well - as the
State Government to make appointnents of certain officers.
etc. for the purposes of the Act. The newy added Chapter
I1A provides for the Constitution of a national fund for
control of drug abuse. Provision for the prohibition, con-
trol and regulation on cultivation, production, manufacture,
etc., of any narcotic drug or psychotropic substance is to
be found in Chapter IIl. Chapter IV defines the offences
puni shable under the Act and prescribes the penalties
therefore. Needless to say that the punishments prescribed
are very severe. In sone cases the mni mum puni shnent is 10
years with fine extending to Rs.2 lacs and above. By a
recent anmendnent death penalty is prescribed for certain
of fences conmitted by persons after a previous conviction
Provision for rebuttable presunption of nensrea-cul pable
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nmental state--is also nmade under Section 35 and Specia
Courts are envi saged by Sections 36 and 36A for the trial of
of fences puni shabl e under the Act. Every offence punishable
under the Act is nade cognizable by virtue of Section 37.
notwi t hstanding the provisions of the Code. Then cones
Chapter V which outlines the proce-
71
dure to be followed by the officers appointed for the inple-
nmentati on of the various provisions of the Act. Sub-section
(1) of Section 51 enpowers a Metropolitan Magistrate or a
Magi strate of the First Class or a Magistrate of the Second
Cl ass, specially enpowered, to issue a warrant for the
arrest of any person suspected of having commtted any
of fence puni shabl e under the provisions of Chapter IV of the
Act and for the search of any prenises, conveyance or place
in which such person is suspected of having kept or con-
ceal ed any narcotic drug or psychotropic substance. Sections
41(2), 42, 43, and 44 confer on officers naned under Act the
powers of arrest, search and seizure without any order or
warrant . from the concerned Magistrate. W wll refer to
these provisions in sonme detail when we discuss the inpact
t hereof hereafter.

Power to stop, rummage and search any conveyance or

goods <carried in any conveyance or on any animal is con-
ferred by Section 49. Section 51 provides that all warrants
issued and arrests, searches and seizures  made shall be

governed by the provisions of the Code unless such provi-
sions are not consistent with the provisions of the Act.

Next conmes Section 53 which we consider proper to repro-
duce at this stage. It reads as under
"Section 53: Power to invest officers of certain departnents
with powers of an officer-in-charge of a police station.--
(1) The Central Covernment, after _consultation wth the
State Government, nay, by notification  published in the
Oficial GCazette, invest any officer of the department of
central excise, narcotics, custons, revenue intelligence or
Border Security Force or any class of such officers with the
powers of an officer-in-charge of a police station for the
i nvestigation of the offences under this Act.
(2) The State Government mmy, by notification published in
the Oficial Gazette, invest any officer of the -departnent
of drugs control, revenue or excise or any class of such
officers with the powers of an officer-in-charge of a police
station for the investigation of offences under this Act.”
Section 53A inserted by Act 2 of 1989, nakes a statenent
made and signed by a person before any officer enpowered
under Section 53 for
72
i nvestigation of offences, during the course of such -inves-
tigation, relevant in certain circunstances e.g., when the
maker of the statenent is dead or cannot be traced or is
i ncapabl e of giving evidence or is kept away by the opposite
party or whose presence cannot be secured without delay or
when he is exanmined as a witness in the case. Section 54
permts raising of a rebuttable presunption against _an
accused in atrial for any offence under the Act to the
extent pernmitted by clauses (a) to (d) thereof. Section 55
enjoins upon an officer-in-charge of a police station to
take charge of and keep in safe custody any article seized
under the Act and nade over to him Section 57 enjoins upon
the officer making an arrest or effecting seizure under the
Act to make a full report thereof to his inmmediate superior
within 48 hours. Section 58 provides the punishnment for
vexatious entry, search, seizure or arrest. Section 67
enmpowers an authorised officer to call for information or
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require any person to produce or deliver any docunent or
thing useful or relevant to the enquiry or examne any
person acquainted with the facts and circunstances of the
case. The newy added Chapter VA deals with forfeiture of
property derived fromand used in illicit traffic of drugs,
etc. The last Chapter VI contains mscell aneous provi sions.

The schene of the Act clearly shows that the Centra
CGovernment is charged with the duty to take all such neas-
ures as it deenms necessary or expedient for preventing and
conbating the abuse of narcotic drugs (Section 2(xiv) and
psychotropi c substances (Section 2(xxiii) and the nmenance of
illicit traffic (Section 2(viiia) therein As pointed out
earlier Chapter IV defines the offences and prescribes the
puni shnments for violating the provisions of the Act. W nust
i medi ately concede that the puni shments prescribed for the
various offences under the Act are very severe e.g., Sec-
tions 21 and 23 prescribe the puni shment of rigorous inpris-
onnent for a term which shall not be |less than ten years but
whi ch may extend to twenty years and shall also be liable to
fine which shall not be | ess than one | akh rupees but which
may extend to two | akh rupees, Section 29 which nmakes abet-
ment an of fence prescribes the punishment provided for the
of fence abetted while Section 30 prescribes the punishnent
which is one half of the punishment and fine for the princi-
pal offence. In /addition thereto certain presunptions,
al beit rebuttable, are permitted to be raised against the
accused. Counsel for the appellants, therefore, argued that
when such extensive powers are conferred on the officers
appoi nted under the Act and the consequences are so drastic,
it is desirable that the protection of Section 25, Evidence
Act, shoul d be extended to persons accused of the comn ssion
of any crime punish-

73

able wunder the Act. In this connection our attention was
drawn to the observations of this Court in Balbir Singh v.
State of Haryana, J.T. 1987 1 S.C. 2 10 wherein it is enpha-
sised that when drastic provisions are nade by a statute the
duty of care on the authorities investigating the /crine
under such lawis greater and the investigation nmust not
only be thorough but also of a very high order. W,  there-
fore, agree that as Section 25. Evidence Act, engrafts a
whol esonme protection it nust not be construed in a narrow
and technical sense but nust be understood in a broad and
popul ar sense. But at the same tine it cannot be construed
in so wide a sense as to include persons on whomonly  sone
of the powers exercised by the police are conferred wthin
the category of police officers. See The State of "‘Punjab v.
Barkat Ram [1962] 3 SCR 338 at 347 and Raja Ram Jai swal v.
State of Bihar, [1964] 2 SCR 752 at 761. This view has / been
reiterated in subsequent cases al so.

The question then is whether the expression- "police
officer", weven if liberally construed, would take in its
fold officers of other departnents including the DRI invest-
ed with powers under Section 53 of the Act. According to the
view taken by the Bonmbay High Court in Sheikh Ahned v.
Enperor, [1927] |I.L.R 51 Bonbay 78 they perhaps would, but
not if the view expressed by the Patna H gh Court in Radha
Ki shan Marwari v. King Enperor, [933] |I.L.R 12 Patna 46
prevails. These two Iines of thought have been the subject
matter of scrutiny by this Court in a few subsequent cases.
W will presently refer to them

In the case of Barkat Ramthis Court was called upon to
consi der whether Customs Oficers to whom confessiona
statements were nmade could be said to be police officers
wi thin the neaning of Section 25, Evidence Act. On behal f of
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the prosecution it was argued that the nere tact that cer-
tain powers of arrest, search, seizure and recording of
evi dence have been conferred on such officers, where contra-
vention of the provisions of the statute is conplained of,
is not sufficient to make them police officers under Section
25 of the Evidence Act. The respondents on the other hand
contended that officers on whom such powers are conferred
are in fact police officers, no matter by what nane they are
called. This Court, by majority, pointed out that the pri-
mary function of the police under the Police Act, 1861, is
preventi on and detection of crine while the Custons Officers
are mainly interested in the detection and prevention of
smuggl i ng of goods and safeguarding the recovery of custons
duties, i.e., they are nore concerned with the goods and
custons duty, than withthe of fender. After referring to the
provi sions of the various statutes including Section 5(2) of
the dd Code (now Section 4(2). This Court held at pages
364- 365 as under:

74

"The foregoing consideration of the case |aw and the statu-
tory provisions yields the following results: The term
"police officer’ is not defined in the Evidence Act, or, as
a matter of fact, in any other contenporaneous or subsequent
enactment. The question, therefore, fails to be decided on a
fair construction of the provisions of s. 25 of the Evidence
Act, having regard to the history of the legislation and the
neaning attributed to that termin and about the tine when
s. 25 of the Evidence Act cane to be inserted therein. If a
literal nmeaning is given to the term’police officer’ indi-
cating thereby an officer designated as police officer, it
will lead to anonal ous results. An officer designated as a
police officer, even though he does not discharge the well
understood police functions, will be hit by s. 25 of the
Evi dence Act, whereas an officer not so-designated but who
has all the powers of a police officer would not be hit by
that section; wth the result, the object of the  section
woul d be defeated. The internediate position, nanely, that
an officer can be a police officer only if powers and duties
pertaining to an officer in charge of a police station
within the neaning of the Code of Crinminal Procedure are
entrusted to him would also |lead to an equally - anonal ous
position, for, it would exclude fromits operation a case of
an officer on whom specific powers and functions are con-
ferred under specific statutes without reference to the Code
of Crimnal Procedure does not define a 'police officer’ and
s. 5(2) thereof nakes the procedure prescribed by the Code
subject to the procedure that may be prescribed by any
specific Act. This construction woul d nake the provisions of
s. 25 of the Evidence Act otiose in respect of officers on
whom specific and incontrovertible police powers are con-
ferred. But the third position would not only carry out the
intention of the Legislature, but would al so make the sec-
tion purposive and useful wi thout doing any violence to the
| anguage of the section. A police officer within the meaning
of s. 25 of the Evidence Act nmay be defined thus: An offi-
cer, by whatever designation he is called, on whoma statute
substantially confers the powers and inposes the duties of
the police is a police officer within the nmeaning of s. 25
of the Evidence Act."

In the final analysis this Court held that the duties of the
Custons O ficer were substantially different fromthose of
the police and
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nerely because they possessed certain powers having simlar-
ity wth those of police officers, cannot make them police




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 16

officers wthin the nmeaning of Section 25 of the Evidence
Act .

In the case of Raja Ram Jaiswal, the wundisputed facts
were that a notor car was intercepted by an Excise | nspector
and searched. On search five bundl es of non-duty paid Napal
charas were found and seized. The Excise Inspector recorded
the statenments of all persons found in the car including the
appel lant. The admissibility of the appellant’s statenent,
was chal | enged on the ground that it was hit by Section 25,
Evi dence Act, This Court, by majority, (Raghubar Dayal, J.)
di ssenting, laid down the test in the foll owi ng words:

"The test for determ ning whether such a person is a ’'police
officer’ for the purpose of s. 25 of the Evidence Act woul d,
in our judgnent, be whether the powers of a police officer
which are conferred on himor which are exercisable by him
because he is deermed to be an officer in charge of a police
station establish a direct or substantial relationship wth
the prohibition enacted by s. 25 that is, the recording of a
confession. I'n our words, the test would be whether the
powers are such as would tend to facilitate the obtaining by
hi m of a confession froma suspect or a delinquent. If they
do, then it is unnecessary to-consider the domi nant purpose
for which he is appointed or the question as to what other
powers he enjoys"

Applying this test this Court concluded that the Excise
I nspector, who recorded the appellant’s confessional state-
nent was in fact a police officer, properly so-called,
within the meaning of that expression in Section 25, Evi-
dence Act.

Both these decisions cane up for consideration before a
bench consisting of five | earned Judges of this Court in
Badku Joti Savant v. State of Mysore, [1966] 3 S.C. R 698.
In that case the appellant was found in possession of con-
traband gold when his house was rai ded and searched in the
presence of panches on Novenber 27, 1960. The appellant was
arrested on Novenber 30, 1960 and hi's statenent was ' reduced
to witing and his signature was obtained thereon. In the
course of his statement he admtted know edge about the
exi stence of the contraband goods. Two questions arose for
deternmination, the first related to the interpretation of
Section 167(81) of the Sea Custons ~Act and the second
touched the point of admssibility of the confessiona
76
statement in view of Section 25, Evidence Act. This Court
di stingui shed Raja Ram Jaiswal’s case and. held that the
facts of the case on hand were nore in accord with the case
of Barkat Ram Accordingly, it held that the Central Excise
Oficer was not a police officer under Section 25 of. the
Evidence Act. This Court while dealing with the  submn ssion
based on Section 21(2) of the Central Excise & Salt Act,
1944, observed that even though this sub-section confers on
t he Central Excise Oficer the sanme powers as an
of ficer-in-charge of a police station investigating a  cog-
ni zable case "It does not, however, appear that a Centra
Excise Oficer under the Act has power to submit a charge-
sheet under Section 173 of the Code ...... ". Thus the
rati o of the decision appears to be that even if an officer
is invested under any special law with powers anal ogous to
those exercised by police officer in charge of a police
station investigating a cognizable offence, he does not
thereby becone a police officer under Section 25, Evidence
Act, unless he has the power to | odge a report under Section
173 of the Code.

In Ramesh Chandra Mehta v. State of West Bengal, [1969]
2 SSCR 461 a bench of five |earned Judges hel d:
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...... the test for determ ning whether an officer of
custons is to be deened a police officer is whether he is
invested with all the powers of a police officer qua inves-
tigation of an offence, including the power to submt a
report, under s. 173 of the Code of Criminal, Procedure. It
is not claimed that a Custons OFficer exercising power to
make an enquiry may submt a report under s. 173 of the Code
of Crimnal Procedure"

In Illias v. Collector of Custons, Madras, [1969] 2
S .CR 613 the' sanme bench was required to consider if
Customs O ficials under the Customs Act, 1962, were police
officers wthin the neaning of Section 25. Evidence Act.
This Court referred to all the cases discussed hereinbefore
and finally approved the test laid down in Badku Joti Savant
and reiterated in Ramesh Chandra Mehta.

In State of U P.~v. Durga Prasad, [1975] 1 SCR 881, the
guestion for consideration was whether an enquiry under
Section 8(1) of the Railway Property (Unlawful Posssession)
Act, 1966, is aninvestigation under the Code; if yes,
whet her . 'statements recorded - in the course of investigation
are hit by Section 162 of the Code and if such statenents
are confessional in nature can they be admtted in evidence
in
77
view of Section 25, Evidence Act. This Court observed at
pages 886887 as under
"The fight and duty of an investigating officer to file a
police report or a charge-sheet on the conclusion of inves-
tigation is the hal llmark of an investigation under the Code.
Section 173(1)(a) of the Code provides that as soon as the
investigation is conpleted the officer in-charge of the
police station shall forward to a Magi strate  enmpowered to
take cogni zance of the offence on a police report, a  report
in the formprescribed by the State Governnment. The | officer
conducting an inquiry under section8(1) cannot initiate
court proceedings by filing a police report as is  evident
fromthe two provisos to section 8(2) of the Act.

.......... On the conclusion of an enquiry under sec-
tion 8(1), therefore, if the officer of the Force is of the
opinion that there is sufficient ‘evidence -or reasonable
ground of suspicion against the accused, he must file a
conpl ai nt under section 190(1)(a) of the Code in order that
the Magi strate concerned nmay take cogni zance of the offence:
Thus an officer conducting an inquiry under section 8(1)  of
the Act does not possess all the attributes of an officer-
incharge of a police station investigating a case under
Chapter XV of the Code. He possesses but a part of those
attributes limted to the purpose of holding the inquiry".

In a nore recent case, Bal kishan A Devidayal etc. v.
State of Maharashtra etc., [1981] 1 SCR 175 the question
which arose for determ nati on was whether an Inspector of
the Railway Protection Force enquiring into an offence under
Section 3 of the Railway Property (Unl awful Possession) Act,
1966, can be said to be a "police officer” under Section 25,
Evidence Act. This Court, after a review of the case law,
concl uded at page 201 as under
“"In the light of the above discussion, it is clear that an
of ficer of the RPF conducting an enquiry under Section 8(1)
of the 1966 Act has not been invested with all the powers of
an officer-in-charge of a police station making an investi-
gation wunder Chapter XV of the Code. Particularly, he has
no power to initiate prosecution by filing a chargesheet
before the Magi strate concerned under Section 173 of
78
the Code, which has been held to be the clinching attribute
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of an investigating 'police officer’. Thus, judged by the
test laid down in Badku Jyoti Savant’s which has been con-
sistently adopted in the subsequent decisions noticed above,
I nspector Kakade of the RPF could not be deemed to be a
"police officer’ wthin the meaning of Section 25 of the
Evi dence Act ........... "

Keeping in viewthe law laid down by this Court in the
decisions referred to above, we may now proceed to apply the
test in the context of the provisions of the Act. W have
noticed that Section 37 makes every offence puni shabl e under
the Act cogni zabl e notw t hst andi ng anything contained in the
Code. Section 41(1) enmpowers a Magistrate to issue a warrant
for the arrest of any person suspected of having conmitted
any offence wunder Chapter |V, or for the search of any
buil di ng, conveyance or place in which he has reason to
bel i eve any narcotic drug or psychotropic substance or any
docunent or other article is kept or concealed. Section
41(2) empowers certain gazetted officers of central excise

narcotics, customs, revenue .intelligence, etc., of the
Central  Governnent or the Border Security Force, or any such
officer of the revenue, excise, police, drug control, or

other departments of the State Governnents enpowered by
general or special orders in this behalf to i ssue an author-
isation for the arrest of any person believed to have com
mtted an offence or for the search of any building, convey-
ance or place whether by day or by night in which the of-
fending drug or substance or articleis kept or conceal ed.
Section 42 enables certain officers duly enpowered in this
behal f by the Central or the State CGovernments to enter into
and search any building, conveyance or enclosed place be-
tween sunrise and sunset wi thout any warrant or  authorisa-
tion, if there is reason to believe from personal know edge
or information given any person and reduced to witing, that
any narcotic drug or psychotropic substance inrespect of
whi ch such an of fence has been comm tted or any docunent or
other article which may furnish evidence of the comm ssion
of such of fence has been kept or conceal ed therein and seize
the sanme. The proviso requires that the concerned officer
must record the grounds of his belief before exercising
power under the said provision. Sub-section (2) of ~section
42 enjoins upon an officer taking down the information or
recording grounds for his belief to forward a copy thereof
to his inmredi ate superior. Section 43 confers on any officer
of any of the departnents nmentioned in Section 42, power to
seize in any public place or in transit, any narcotic  drug
or psychotropi c substance, in respect of which he has reason
to believe an of fence puni shabl e under
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Chapter |V has been conmtted, and along therew th any
ani mal or conveyance or article liable to confiscation under
the Act and any docunent or other article which “furnishes
evi dence of the commission of the offence relating to such
drug or substance. Power is also conferred on such an ‘offi-
cer to detain and search any person whom he has reason to
believe to have conmtted an of fence under Chapter IV and if
such person has any narcotic drug or psychotropic substance
in his possession and such possession appears to him unl aw
ful, arrest him and any other person in his conpany. By
Section 44 the provisions of Sections 41, 42 and 43 are made
applicable in relation to offences concerning coca plant,
opi um poppy or cannabis plant. Wiere it is not practicable
to seize any goods (including standing crop) liable to
confiscation, any officer duly authorised under Section 42
is enpowered to serve on the owner or person in possession
of the goods, an order that he shall not rempove, part wth
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or otherwi se deal with the goods except with the previous
perm ssion of such officer. Section 48 confers on the Mgis-
trate or any officer of the gazetted rank enpowered under

Section 42, power of attachnment of crop illegally «cultivat-
ed. Section 49 enpowers any officer authorised under Section
42, if he has reason to suspect that any animl or convey-

ance is, or is about to be, used for the transport of any
narcotic drug or psychotropic substance in respect of which
he suspects that any provision of the Act has been. or is
being, or is about to be contravened, to stop such aninal or
conveyance and rummage and search the conveyance or part
thereof; exam ne and search any goods on the animal or in
the conveyance and use all lawful neans for stopping it and
where such neans fail, the animal or conveyance may be fired
upon. Section 50 enjoins upon the officer who is about to
search any person, if such person so requires, to take him
wi t hout unnecessary delay to the nearest gazetted officer of
any of  the departnents nentioned in Section 42 or to the
nearest Magi strate. Then cones Section 51 which says that
the provisions of the Code shall apply, insofar as they are
not inconsistent wth the provisions of the Act, to al

warrants issued and arrests, searches and seizures nade
under the Act. On a plain reading of the section it is clear
that if there is any inconsistency between the provisions of

the Act and the Code, the fornmer will prevail. Section 52
deals with the disposal of persons arrested and articles
sei zed under Sections 41, 42, 43 or 44 of the Act. It en-

joins upon the officer arresting a person to informhim of
the grounds for his arrest. It further provides that every
person arrested and . article seized under ~warrant issued
under sub-section (1) of Section 41 shall be forwarded
wi thout unnecessary delay to the Magistrate by whom the
warrant was issued. \Were, however, the arrest or seizure is
effected by virtue of Sections 41(2), 42, 43 or 44 the
Secti on
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enj oins upon the officer to forward the person arrested and
the article seized to the officer-in-charge of the nearest
police station or the officer enpowered to investigate under
Section 53 of the Act. Special provision is made in ~ Section
52A in regard to the disposal of seized narcotic-drugs and
psychotropi ¢ substances. Then cones Section 53 which we have
extracted earlier. Section 55 requires an officer-incharge
of a police station to take charge of and keep in safe
custody, pending the orders of the Magistrate, all articles
seized under the Act within the | ocal area of  that  police
station and which may be delivered to him Section 57 en-
joins upon any officer naking an arrest or effecting seizure
under the Act to nake a full report of all the particulars
of such arrest or seizure to his inmediate official superior
within 48 hours next after such arrest or seizure. These
provisions found in Chapter V of the Act show that there is
nothing in the Act to indicate that all the powers ‘under
Chapter X1 of the Code, including the power to file a
report under Section 173 of the Code have been expressly
conferred on officers who are invested with the powers of an
officer-in-charge of a police station under Section 53, for
the purpose of investigation of offences under the Act.

The Act was enacted for the control and regulation of
operations relating to narcotic drugs and psychotropic
substances. Under Sections 41, 42, 43, 44 and 49 of the Act
certain powers of arrest, search and seizure have been
conferred on certain officers of different departnents. |If
the arrest or seizure is made pursuant to a warrant issued
under Section 41(1), the person arrested or the article
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sei zed has to be forwarded to the Magistrate with despatch.
If the arrest or seizure is nade under Sections 41(2), 42,
43 or 44 the person arrested or the article seized has to be
forwarded to the officer-in-charge of the nearest police
station or the officer enmpowered under Section 53 of the
Act. Special procedure has been prescribed for the disposa
of narcotic drugs and psychotropi c substances having regard
to the factors set out in Section 52A. The role of the
officers effecting arrest or seizure, except in the case of
a police officer, ends with the disposal of the person
arrested and the article seized in the manner provided by
Section 52 and 52A of the Act. Section 57 obliges the offi-
cer making the arrest or seizure to report the same to his
superior wthin 48 hours. These powers are nore or |ess
simlar to the powers conferred on Custons O ficers under
the Custons Act, 1962.

For the offences under the Act, the investigation is
entrusted to officersin whom powers of an officer-in-charge
of a 'police station are vested by a notification issued
under Section 53 of the Act by the
81
concerned Covernment. Thus a special investigating agency is
created to investigate the comm ssion of offences under the
Act. There is no doubt that the Act creates new offences,
enpowers officers/of certain departments to effect arrest,
search and seizure, outlines the procedure therefore, pro-
vides for a special machinery to investigate these offences
and provides for the constitution of Special Courts for the
trial of offences under the Act, notw thstanding anything
contained in the Code. But, argued |earned counsel for the
appel lants, the officers enpowered to -investigate under
Section 53 of the Act nust of necessity follow the procedure
for investigation under Chapter Xl | of the Code, since the
Act does not lay down its own procedure for investigation
By virtue of Section 51 of the Act, the provisions of the
Code would apply since there is no provision in the Act
which runs counter to the provisions of the Code. It was
said that since the term’investigation’ is not defined by
the Act, the definition thereof found in Section2(h) of the
Code nust be invoked in view of Section 2(xxix) of the Act
which in ternms states that words and expressions used in the
Act but not defined will carry the meani ng assigned of them
if defined in the Code. Section 2(h) of the Code,  which
defines 'investigation’ by an inclusive definition neans al
proceedi ngs under the Code for collection of evidence con-
ducted by a police officer or by any person authorised by a
magi strate in this behalf. Under Section 4(2) of  the Code
all offences under any other |aw have to be ‘investigated,
inquired into, tried and otherwi se dealt with according to
the provisions contained in the Code. However, according to
Section 5, nothing contained in the Code shall, wunless
ot herwi se provided, affect any special or local lawor any
special jurisdiction or power conferred, or any special form
of procedure prescribed, by any other law for the time being
in force. The power to investigate is to be found in Chapter
X'l of the Code which begins with Section 154 and ends wth
Section 176. The schene of this Chapter is that the law can
be set in motion in regard to a cogni zable offence on re-
ceipt of information, witten or oral, by the officer-in-
charge of a police station. Once such information is re-
ceived and registered, Section 156 enpowers any officer-
incharge of the police station to investigate the sane
wi thout any nagisterial order. The investigation which so
conmences rmust be concluded, wi thout unnecessary delay, by
the submi ssion of a report under Section 173 of the Code to
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the concerned Magistrate in the prescribed form Any person
on whom power to investigate under Chapter Xl|I is conferred

can be said to be a 'police officer’, no nmatter by what nane
he is called. The nonenclature is not inportant, the content
of the power he exercises is the deternminative factor. The
i mportant attribute of police power is not only the power to
i nvestigate
82
into the conmmi ssion of cognizable offence but also the power
to prosecute the offender by filing a report or a charge-
sheet under Section 173 of the Code. That is why this Court
has since the decision in Badku Joti Savant accepted the
ratio that unless an officer is invested under any specia
law with the powers of investigation under the Code, includ-
ing the power to submt a report under Section 173, he
cannot be described to bea 'police officer’ under Section
25, Evidence Act. Counsel for the appellants, however,
argued ~that since the Act does not prescribe the procedure
for investigation, the officers invested with power under
Section 53 of the Act nust necessarily resort to the proce-
dure under Chapter Xl | of the Code which would require them
to culminate the investigation by subnitting a report under
Section 173 of the Code. Attractive though the subm ssion
appears at first blush, it cannot stand close scrutiny. In
the first place as pointed out earlier there is nothing in
the provisions of +the Act to show that ‘the |legislature
desired to vest in the officers appointed under Section 53
of the Act, all the powers of Chapter Xil, ‘including the
power to submit a report under Section 173 of the Code. But
the issue is placed beyond the pale of doubt by sub-section
(1) of Section 36A of the Act which begins with ~a non-ob-
stante clause--notw thstanding anything contained in the
Code--and proceeds to say in clause (d) as under
"36-A(d): a Special Court nmay, upon a perusal of police
report of the facts constituting an offence under this Act
or upon a conplaint made by an officer of the Central @ Gov-
ernnent or a State Governnent authorised in this/ behalf,
take cognizance of that of fence without the accused / being
commtted to it for trial."
This clause nwakes it clear that if the investigation is
conducted by the police, it wuld conclude in-—a police
report but if the investigation is made by an of ficer of any
ot her departnent including the DRI, the Special Court would
take cogni zance of the offence upon a formal conplaint nade
by such authorised officer of the concerned Governnent.
Needl ess to say that such a conplaint woul d have to be under
Section 190 of the Code. This clause, in our view, clinches
the matter. We nust, therefore, negative the contention that
an of ficer appointed under Section 53 of the Act, other than
a police officer, is entitled to exercise "all’ the powers
under Chapter XIl of the Code, including the power to submt
a report or charge-sheet under Section 173 of the Code. That
bei ng so, the case does not satisfy the ratio of Badku  Joti
Savant and subsequent decisions referred to earlier
83

In view of the above discussion we are of the opinion
that the view taken by the Delhi H gh Court in the inpugned
Judgnent, which is in accord with the view taken by the
Al | ahabad High Court in Mahesh v. Union of India, [1988] 1
F.A. C. 339 and the Gujarat Hi gh Court in Mangal Singh v. The
State of Gujarat, [1988] 2 F.A.C. 173, is unassailable and
nust be upheld. We, therefore, see no nmerit in the appeal as
well as the special |eave petition and hereby dism ss them
R S. S Appeal and Petition dism ssed.
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