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ACT:

tbnstitution of. ‘India, art. 385--Madhya Bharat Abolition
of Jagirs Act (XXVIII of 1951)--Whether voi d as not
passed by a validly constituted|egislature.

HEADNOTE

The decision of the Madhya Bhar at H gh Court
decl ari ng
section 4 (1) (g) and sub-cls. ((iv) and (v) of cl. 4 of
Schedule | of Madhya Bharat Abolition of Jagirs Act
(XXVIll  of 1951) as illegal and. inoperative ~ was not
guestioned by either of the parties.

It was however, contended that the inpugned Act

(XXvi'1l  of 1951) was void as it was not passed by a

validly constituted |egislature within the neaning of the
covenant entered into by the Rulers of Madhya Bharat as
the provisions of cl. 1(c) of Schedule IV - of the covenant
for the election of 20 nenbers were not conplied w th.

Hel d, that as the Madhya Bharat Legislative Assenbl y
actual ly functioning on the 26th January, 1950, the validity
of the Acts passed by it could not be questioned in view
of art. 385 of the Constitution irrespective of the fact
whether it had been proPerly constituted in accordance
with the terms of the covenant or not
Scope of articles 379, 382 and 385 di scussed.

JUDGVENT:
ClviL APPELLATE  JURI SDI CTI ON: Civil Appeals Nos. 4
and 6 of 1953.

Appeal s under article 132(1) of the Constitution of
India fromthe judgnent and Order dated the 4th Decenber,
1952, of the Hi gh Court of Judicature of the State of Mudhya
Bharat at Gaalior in Cvil Mscellaneous Cases Nos. 614 of
1951 and 1 of 1952.

P.R Das (B. Sen, with hin) for the appellant in C A
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No. 4 of 1953.
749
Ranmeshwar Nath for the appellant in C A No. 6 of 1953.
M C. Setalvad, Attorney-General for India, and K A
Chitale, Advocate-Ceneral of WMdhya Bharat (Shiv Dayal,
with then) for the respondent.
1954. February 2. The Judgrment of the Court was
del i vered by
MAHAJAN C. J. --These appeal s preferred on behal f of three
zam ndars of t he State of Madhya Bharat against the
judgrment of the Hi gh Court of Judicature of that State dated

the 4th Decenber, 1952, raise conmon constitutiona
guesti ons and can be disposed of by one judgnent. The
State also preferred cross appeal s agai nst t he samne
j udgrent . Duri ng the pendency of these appeals, t wo

petitions wunder article 32 of the Constitution of India
were also made to this court to obtain the same relief as
was clainmed by t he appel llants in their respective
appeals. /During the course of the arguments, the counse
appearing for the appellant ~in Cvil Appeal No. 5 of 1953
asked |eave to withdraw ~the appeal. This was grant ed
and the appeal was di smi ssed as having been withdrawn.
Petitioner. Nos. 116 and 117 of 1953 preferred under
article 3 were also wi thdrawn and " were accordingly
di smssed. Civil Appeals Nos. 4 and 6 of 1953 were argued
before us and this judgnent concerns -~ them al one.

The appellant in CGvil Appeal No. 4 of 1953, Raj endr a
Mal oji Rao Shitole, is the proprietor of extensive |anded
properties in the State of Madhya Bharat conprising 260
villages under different Sanads granted to his ancestors by
the Rulers of Gaalior fromtinme to tine. It was all eged by
himthat his income fromthese properties was in the sum
of Rs. 2,61,637 and that the State of Madhya Bhar at ,
under purported exercise of its powers under section 3 of
the Madhya Bharat Abolition of Jagirs Act, was about to
issue a Notification for resunption of all his land. By a
petition dated the 7th Decenber, 1951, preferred’ to the
Hi gh Court he asked for a nmandanus to restrain the /State
from issuing any Notification under section 3(1) of t he
Act in respect of his properties and from
750
interfering with rights in the said property. The appell ant
in Civil Appeal No. 6 of 1953 is another Jagirdar of the
sanme State. He preferred a sinmlar petition to the High
Court praying for the sanme relief. These two  petitions,
along with a nunber of other petitions preferred under
article 226 of the Constitution challenging the validity
of the Madhya Bharat Abolition of Jagirs Act | and praying
for the issue of a mandanus restraining the State from
i ssui ng the Notification under section 3(1) of the said
Act, were heard by a Bench of three Judges of <the Hgh
Court of Madhya Bharat. The ,court, by a nmmjority
judgrment, declared that the Madhya Bharat Abolition of
Jagirs Act No. XXVIII of 1951 was valid except as
regards section 4(1)(g) and sub-clauses (iv) and (v)  of
clause 4 of Schedule I which were held illegal and
i noperati ve. A wit of mandanus was directed to be issued
to the State Governnment directing it not to give effect to
the procisions of the inpugned Act stated above. Leave
to appeal to the Suprene Court was granted to the paries
and in pursuance of the Ileave the appellants referred
the appeal above nentioned and the State referred the two
cross appeals. The cross appeals were not pressed by the
| earned Attorney-CGeneral and nothing nore need be said
about them They are therefore dismssed with costs.
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As regards Civil Appeals . Nos. 4 and 6 of 1953, the

facts are: That in April, 1948, after the partition of

India, and the formation of tw Doninions, India and

Paki st an, the Rulers of the States of Gmalior, Indore

and certain other States in Central I ndi a bei ng

convinced that the welfare of the people of that region
could best be secured by the establishnent of a State

conpri sing t he territories of' their respective
States with a conmon Executi ve, Legi sl ature and
Judi ci ary ent er ed into an agr eenent for t he
formation of a United State of Gmalior, Indore and Mlwa
(Madhya Bharat). It was resolved by them to entrust to a
Consti t uent Assenbl y consi sting of el ect ed

representatives of the people the drawing up of a
denocratic Constitution for the State within the franework
of the Constitution of Indiato which the Rulers of these
751

States - had acceded. The covenant entered into by these
Rul ers' was published on the 7th Cctober, 1948. The Rulers
agreed,  ‘under article |11l ~of the covenant, to elect a
Raj pramukh_of ~ the United State, and by article Vi t he
Rul er of each Covenanting State agreed to nmake over
the adm nistration of the State to the Rajpranmukh not |ater
than the first day of July, 1948, and it was agreed that
t her eupon al | ri ghts, authority and jurisdiction
bel onging to the Ruler which appertain, or are incidenta
to, the Governnment of the Covenanting States shall vest in
the United State and were thereafter to be exercisable
only as provided by the covenant or by the Constitution to
be framed thereunder. By article X it was agreed that
as soon as practicable a Constituent Assenbly,  for the
purpose of framng a Constitution for the United State
within the framework of the covenant and the Constitution
of India, was to be forned and clause (2) of the said
article provided:

"The Raj pranmukh shall constitute not later than the
first day of August, 1948, an interim Legislative /Assenbly
for the United State in the manner indicated in’ Schedul e
IVv."

Schedul e IV laid down the following procedure for the
constitution of the Legislative Assenbly:

"1. The Legislative Assenbly shall consist of--
(a) forty nenbers elected by the nenbers of the
Gnal i or Legislative Assenbly;

(b) fifteen nmenbers elected by the ~nenbers of the
I ndore Legislative Assenbly; and

(c) twenty nenbers elected by an el ectoral college
to be constituted by the Rajpramukh in consultation wth
the Government of India to represent Covenanting ~States
ot her than Gwalior and Indore.

2. The election shall be by proportional representation
by means of the single transferable vote.

3. The Rajpranmukh may nake rules for carrying into
ef f ect the foregoing provisions of this Schedule —and
securing the due constitution of the interim Legislative
Assenbl y. "
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In pursuance of this covenant the Rajpranukh took the
oath of office on the 28th of May, 1948. |In the neantime
40 nenbers representing the Indore group were elected to
the interim legislative-assenbly on the 8h and 9th of
May, 1948, respectively. As regards the election of 20
nmenbers that had to be elected by an electoral col | ege,
what happened was this. The Mnistry of St at es,
CGovernment of India, on the 5th July, 1948, inforned the
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Raj pranmukh that there were many practical difficulties in
setting up an electoral college consisting of el ect ed
representatives of the various States, because in nany
of the smaller States there were no el ected bodies of any
kind. After considering the various difficulties it was
suggest ed to the Rajpranukh that the twenty seats nmay be
all ocated between the different States in a certain manner
nentioned in the latter and out of these, fourteen nay be
allotted to the nominees of the Praja Mndal and the
remai ning six may be nom nated by the Rajpranukh hinself.
This suggestion was nodified by a letter of the 19th of
Noverber, 1948, and it was finally agreed upon that the
Madhya Bhar at Provi nciial Congress Conmmittee nay be
asked to el ect six persons '"to represent the smal | er
States in the Madhya Bharat interimlegislative assenbly.
This suggestion was not exactly in accord with what had
been indicated in clause 1 (c) of Schedule 1V. These
representatives were elected in the nmanner suggested in the
two letters, ~on the 19th October, 1948, and they were
declared to be validly elected in terns of the covenant.

On the 30th of Cctober, 1948, the Raj pramukh promul gated

an O di nance entitled "The Interim Legislative
Assenbl y O di nance Sanvat 2005", Ordinance No. 18
of 1948. In the preanble to the Odinance it was
declared that in/accordance with the provisions of the
covenant the legislative assenbly had al r eady been
duly constituted. The various sections of the Odinance
provi ded for the '‘working of the interim._ |egislative
assenmbly, i.e., the manner in which it could be sunmoned

and dissolved or prorogued, howits President and Deputy
President were to be elected and howit was to exerci se
the power of
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voting and what nunmber of menbers would constitute the
guor um On t he 6t h of ~Decenber, 1948, t he
Ordinance was repealed and  Act XXIIIl of 1949 took

its place. The |legislative assenbly thus constituted
was actually functioning on the 26th of January, / 1950,
when the Constitution of India: cane into force. I'n the
meanti e, by subsequent covenants, the Rulers of the
Covenanting States had agreed to accept the Constitution
of India as the Constitution of the United State of Mdhya
Bhar at and had abandoned their covenant of formng a
separate Constituent Assenbly for franing a Constitution

for t he United State of Madhya Bhar at . After
the coning into force of the Constitution of India the
interim | egi sl ative assenbly constituted by t he
Raj pr amukh and which was functioning on the 26th of
January, 1950, continued to function till some tinme in
the vyear 1952 when new el ections took pl ace and a
| egi sl ative assenbly in conformty with the provisions of

the Constitution of India was duly constituted.
On the 30th of Novenber, 1949, the Governnent of the

State of Madhya Bharat introduced a Bill entitled the
"Madhya Bhar at Abolition of Jagirs Bill’ before the
interim legislative assenbly and the Bill was passed
into an Act on the 28th of August, 1951, and having been
reserved for the consi derati on of the President
recei ved his assent on the 27th Novenber, 1951. It was
publ i shed in the Madhya Bharat Gazette Extraordinary on

the 7th of Decenber, 1951. The said Act, by section 3,
provided for a date to-be appointed by the Governnent by
notification for resunption of all jagir lands in the- State
and by section 4 it provided that as from such a date, the
right, title and interest of every jagirdar and of every
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ot her person claimng through him in his jagir |ands
including forests, trees, fisheries, wells, tanks, ponds,
wat er - channel s, ferries, pathways, village-sites, huts,
bazaars and nela grounds and nmines and nminerals whet her
being worked or not, 'shall stand resumed to the State
free from all encunbrances. The Act al so provi ded a

schene for assessnent of conpensation m respect of
jagirs thus resuned.
754

The appell ants contested the validity of this |law on a
nunber of grounds, and, inter alia, on the follow ng

. (1) That the so-called |legislature which passed the
Act was not a legislature within the neaning of the

covenant entered into by ‘the Rulers of Gwalior, Indore
and certain ot her States. in Central India for the
formation of the United State of Gnalior, | ndore and

Mal wa (Madhya Bharat) or_wi thin the nmeaning of Schedule 1V
of the said  covenant.

(2) That the legislature of Madhya Bharat was, not
conpetent - to —enact the “said Act and the said acquisition
or resunption of jagirs was not for a public. purpose and
there was no provision for paynent of conmpensation as
understood in law, the conpensation provided for being
whol |'y illusory and the Act was 'a fraud on the
Constitution.

Before the Hi gh Court, M. P.R Das who appeared for
nost of the petitioners, confined his argunents somne of
t he gr ounds menti oned in clause (2)above.. H's first
contention that the imnmpugned Act was passed by a legislature
not validly constituted, he reserved for arguing before
this court as the Madhya Bharat Hi gh Court by " a Ful
Bench decision in Shree Ram Dubey v. The State of ' Madhya
Bharat (1), had already repelled that contention. The two
poi nts argued by him before the H gh Court were:

(1) That there was no public pur pose behind the
acqui sition for the resunption of jagir | ands and
therefore the Act was unconstitutional and ill egal

(2) That some of the provisions of the inmpugned Act were
ultra vires in so far as they constituted a fraud ~on the
Consti tution. Bot h t hese poi nt's which, were urged
before the H gh Court were not argued before us by the
| earned counsel. The point that there was no public
purpose behind the acquisition was abandoned because it
was concluded by the decision of this court in the Oissa
Zam ndari appeals, K C. Gajapati Narayan Deo and Qthers v.
The State of Orissa(2).

Al.R 1952 MB. 57-178.

A l.R 1953 S.C. 375; [1954] S.C.R 1.
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As regards the second point, as al r eady i-ndi cat ed,
three provisions of the inmpugned Act had been declared void
by the High Court and M. Das contented hinmself by
accepting that deci sion. The ’'State CGovernnent had
i mpugned the correctness of the decision of the Hgh Court
declaring these three provisions of the Act to be void but
it also did not press that point. The result of t hese
concessi ons in this court is that the argunents in the
two appeals were linmted to the first point urged in t he
petition, nanely, whet her the inpugned Act was passed by
a Legislature not validly constituted under the covenant
entered into by the Rulers of Madhya Bharat.

M. P.R Das contended that as the Interim Legislative
Assenbl y was not constituted according to the provisions
of Schedule 1V of the covenant it was a body of usurpers
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and therefore any |laws nade by it were wholly void and of
no effect whatsoever. It was urged that the two bodies,
viz. Praja Mandal and the Provincial Congr ess Comm ttee
who, in two separate divisions, elected fourteen and six

menbers, did not constitute’ an electoral college to fulfi
the requirement of clause 1 (c) of Schedule [V, and the
menbers elected could not be said to have been elected in
the nmanner prescribed by the Schedul e and that t he
Raj pranmukh and the Governnment of India, in the absence of an
amendi ng covenant, had no power to vary the provisions of
the Schedule. It was said that the object of clause 1
(c) of Schedule 1V was that the election of 20 nmenbers
should be by an electoral college constituted by the
Raj pranmukh in consultation with the Government of India to
represent the Covenanting States other than Gaalior and
Indore and that the election by the Praja Mandal and the
Congress Conmittee of 14 and 6 menbers was in clear breach
of the terns of the covenant and that in this manner no
representation was given to the mnorities and full effect
was not given to the rule that the election should be by
proportional representation by neans of single transferable
vote. The learned Attorney-General net these contentions by
urging, (1) that the question was not open having regard
to the provisions of article 385 of the Constitution of
I ndi a
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(2) that the election of 20 nenbers representing the
eighteen States took place in literal conpliance of the
covenant, (3) that \in any event ~there was substantia
conpliance wth the covenant, and lastly (4) that the
declarations nmade in the Odinance by the Rajpranukh and
the provisions contained in the Odi nance were concl usi ve
and were accepted by all the States concerned and coul d no
| onger be chal | enged.

After a careful consideration  of t he respective
argunents addressed by M. P.R Das and the /| earned
At t or ney- Gener al we have reached the conclusion/'that it
is not necessary to consider in. detail all the points
di scussed by the l|earned counsel, as in our judgnent the
guestion seens to be concluded by the provisions of ~article
385 of the Constitution of India. There is no gainsaying the
fact that the election of 20 menbers to represent the 18
States was not nmamde strictly in the manner indicated in
Schedule |V of the covenant, but it also cannot - be
di sput ed, and in fact was not disputed before  the Hi gh
Court, t hat the Legislative Assenbly which passed the
i mpugned Act was on the 26th of January, 1950, in spite of
its defective constitution, in fact functioning as the
Legislature of the State of Mdhya Bharat. It had been
declared to have cone into existence by an Odinance
promul gated by the Rajpranukh and its factual existence is
apparent from the laws that it mde subsequent to its
formati on.

Part XXI of the Constitution of India deals wth
"Tenporary and Transitional Provisions". About two dozen
articles in this Part concern thenselves with the solution
of the problens of their interval in between the repeal of
the Government of India Act and the conming into being of
bodies and authorities formed by the Constitution. Unt i
the House or Houses of Legislature or bodies and
authorities formed by the Constitution could be duly forned
it was necessary to say with certain definiteness as to
what bodies or authorities would exercise and perform
t he duties conferred by the different provisions of the
Constitution inthe neantinme. Wen a silent revolution
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was taking place and Princely ki ngdons were fast
757

di sappearing and a new denocratic Constitution was being
set up and a provision had to be made for the interva
bet ween t he swi t ch-over from one Constitution to
anot her, there was hardl y any tine to enquire and
consi der whether the bodies or authorities or House or
Houses of Legislature fornmed under the old Constitutions
which were being scrapped had been fornmed in strict
conpliance wi th the provisions of those Constitutions or

whet her there were any defects in their formation. The
Consti tution-makers therefore took notice of their
fact ual exi stence and gave them recognition under the

Constitution and invested the bodies that were actually
functioning as such, whether regularly or irregularly,
with the authority to exercise the powers and performthe

duties conferred by the provi si ons of t he
Consti tution. That is clearly the scheme of all the
articles 'mentioned in Part XX of the Constitution

Particular “reference nay be nade to articles 379, 382 and
to article 385 which specifically governs the present case.
Article 379 is in these terns:

"(1) Until both Houses of Parlianment have been duly
constituted and sumoned to neet for the first session under

the provi si ons of this Consti tution, the body
functioning as the /Constituent Assenbly of the Dom ni on of
I ndi a i mediately before the conmrencenent of this
Constitution shal'l be the provisional Parlianent and
shall exercise all the powers and performall the duties

conferred by the provisions of this Constitution on
Parliament .

Expl anati on. - - For the purposes of this cl ause.
t he Consti tuent Assenbly of the  Dominion of I ndi a
i ncl udes- -
(i) the nenbers chosen to represent any State or other
territory for which representation is provi ded under
cl ause (2), and

(ii) the nenmbers chosen to fill casual vacancies in the said
Assenbl y. "

The provision made in this articlein unanbi guous terns
makes t he body. functioning as t he Consti t uent

Assembly, whet her constituted perfectly or
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i nperfectly and whatever its nenbership on the date
i mredi ately before the commencenent of the Constitution, as
t he provi si onal Parliament and vests it wth all the
functions and duties conferred by the provi'si ons of
the Constitution on the Parlianment. The President. was
given power under the provisions of this article to add
nmenbers to this body to give representation to certain
States who were not previously represented, and it was
specifically prescribed that if there are any vacancies
then the vacancies could be filled up and the nmenbers
retur ned to fill these vacancies wll be consi der ed
menbers of the provisional Parlianent. These specific
provi si ons are indicative of t he fact t hat t he
Consti tution- makers, in enacting this article, t ook
notice of the factual existence of certain bodies wthout
concerning thenselves wth the question whet her t hey
had been validly constituted under the Constitution that
brought theminto being. Article 382 of the Constitution is
simlarly worded. It provides that until the House or Houses
of the Legislature of each State specified in Part A of
the First Schedule has or have been duly constituted and
summoned to nmeet for the first session under the provisions
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of this Constitution, the House or Houses of t he
Legi sl ature of the corresponding Province functioning
i mredi ately before the comencenent of this Constitution
shal | exercise the powers and performthe duties conferred
by the provisions of this Constitution on the House or
Houses of the Legislature of such State. Article 385 is in
exact conformty with the two earlier articles. It provides
t hat -

"Until the House or Houses of the Legislature of a
State specified in Part B of the First Schedul e has or have
been duly constituted and sumoned to nmeet for the first
session under the provisions of this Constitution, the body
or authority functioning inediately before the comencenent
of this Constitution as the Legi sl ature of t he
corresponding Indian State shall exercise the powers and
perform the duties conferred by the provisions of this
Constitution on the House or Houses of the Legislature of
the State so specified.”
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The whol e intent and purpose of these articles was to
gi ve recognition to those bodies or authorities or
House or Houses of Legislature which were actually
functioning before the 26th of January, 1950, and to
invest themwi th the powers conferred by the provisions of
this Constitution. The Constitution-nakers wanted to
indicate the arrangenents nade by themfor the interva
with certain anount of definiteness in-order to avoid any
di sputes during the interimperiod as to who the body or
authority was, to exercise the powers conferred by the
provisions of the Constitution. They therefore chose the
formul a that whichever body or authority or House or Houses
of Legi slature was actually functioning i medi ately
before the comencement of the Constitution would be the
body or authority or the House that would exercise t he
powers and perform the duties conferred by the provisions
of this Constitution on the House, body or aut hority
speci fied inthe Constitution. They did not take any
risk on this question and the bodies actually functioning
wer e, i ke persona designata, invested with power s
conferred by the Constitution. That being the schenme of this
Part and that being also the clear and unanbi guous | anguage
of article 385 it follows that the Madhya Bharat . Interim
Legi sl ative Assenbly that was actually functioning on
the 26h January, 1950, was invested by the Constitution of
India with powers conferred by the provisions of the
Constitution, i rrespective of t he fact whet her it
had been properly constituted in accor dance with
the terms of the covenant or not. The inquiry into this
guestion thus became barred by adopting this procedure.
Such a procedure was fully justified and was  rounded
upon considerations of policy and necessity “for, the
protection of the public and individuals whose interests
may be affected thereby. It is manifest that endless
confusion would have resulted if the Constitution had not
adopted that fornmula and had not barred an inquiry into al
guestions as to the original formation of such bodies by
giving validity and recognition to those bodies or
authorities as were actually functioning on the 26t h of
January, 1950. Not only did it give
760
validity and recognition to those bodies which were in fact
functioning. then but it also invested these designated
bodi es and authorities with powers conferred by the
provisions of the Constitution itself. That being our view
as to the true neaning and 'intent of the |anguage enployed
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in article 385 of the Constitution it follows that the
contention raised by M. P.R Das as to the defective
formation of the InterimLegislative Assenbly of Madhya
Bharat has no validity. Even if that body was not formed

in strict conpliance with the provisions i ndi cat ed in
Schedule 1V of the covenant its defective formation does
not affect the constitutionality of the i mpugned
statute. The i mpugned statute was passed in the year 1951

after the Constitution of India had given recognition to,
and conferred powers on, the Assenbly under article 385 of
the Constitution. Wen it made this lawit was exercising
its powers under the Constitution of India and not under the
covenant which brought it into existence. The resul t
therefore is that the only contention that M. P.R Das
argued before us cannot be sustained and it nust be held
that it is not well founded.

For the reasons given above we see no force in these two
appeal s© and they are therefore dismssed wth costs.
Appeal s di sm ssed

Agent for the appellant in C.A No. 4. 1. N Shroff.
Agent for the appellant inC A No. 6 :Rajinder Narain

Agent for the respondent: R H
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